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THIS  1982  EDITION,  like  its  predecessors,  will  serve  as  the  textbook  for  the  Government 
Contract  Law  Course  taught  at  the  School  of  Systems  and  Logistics.  The  primary  purpose  of 
this  text  is  to  facilitate  course  instruction  at  the  class  sessions  presented  at  Wright-Patterson 
Air  Force  Base. 

The  course  outline  and  content  were  approved  by  the  Defense  Contracting/  Acquisition 
Career  Management  Board.  Study  materials  for  this  text  have  been  produced  from  official, 
as  well  as  auxiliary,  sources  by  the  faculty  of  the  Department  of  Contracting  Management  of 
the  School  of  Systems  and  Logistics,  Air  Force  Institute  of  Technology  of  the  Air  University, 
Air  Training  Command. 

As  it  is  intended  for  non-lawyers  attending  a  short  course,  the  law  is  presented  in  a 
concise  narrative  form.  This  material  is  supplemented  with  cases  drawn  from  "Government 
Contract  Law-Cases”,  1977  edition,  for  a  rounded  approach  to  the  subject.  This  edition  of 
the  text  includes  coverage  of  Fraud,  Waste  and  Abuse,  not  found  in  previous  editions. 

The  subject  matter  covered  is  aimed  at  the  broad  Government  outlook.  In  this  respect. 
Government  Contract  Law  complements  the  procurement  regulations  and  provides  a 
preventive  law  treatment  for  procurement  personnel.  While  it  may  suggest  workable  solutions 
to  legal  problems,  it  does  not  purport  to  promulgate  policy  or  be,  in  any  sense,  directive. 
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Of  special  help  and  value  to  students  are  the  appendices  A  through  F  contained  in  this 
volume.  The  topics  covered  are:  ‘‘Government  Organization  Charts,”  “Glossary  of  Legal 
Terms,”  ‘‘Selected  Bibliography,”  (Contract)  "Clauses,”  “Roadmap  of  Contractor 
Remedies,"  and  “Statutes”  pertinent  to  specific  chapters  of  the  text. 

Acknowledgement  and  thanks  are  offered  to  Mr.  Jerome  G.  Peppers,  Acting  Dean, 
School  of  Systems  and  Logistics,  and  Mr.  Donald  G .  Benoit,  Chief,  Department  of  Contracting 
Management,  who  provided  administrative  support  to  the  project. 

The  authors  are  listed  on  the  inside  title  page.  They  are  to  be  commended  for  undertaking 
a  work  of  this  magnitude  in  conjunction  with  their  daily  teaching  responsibilities  and  within 
the  time  limitation  for  completion.  Not  to  be  forgotten  are  contributing  authors  to  past 
editions:  Attorneys  Richard  L.  Stanley,  Richart  H.  Shutte,  W.  Jack  Grosse,  William  J. 
McGrath,  John  M.  Rankin,  Robert  Bruce  Shearer,  Rufus  Boutwell,  Roy  Garr,  and  James  F. 
Gill. 

Professor  John  A.  McCann  and  Mr.  Ernest  Keucher  of  the  Department  of  Communication 
and  Humanities  made  significant  contributions  to  this  text  by  shaping  the  book  into  final 
form,  and  by  helpful  advice  as  well  as  encouragement. 


Professor  James  O.  Mahoy,  Editor 
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Introduction  to  Government  Contract  Law: 
Organization  of  the  Federal  Government 
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THE  PURPOSE  OF  THIS  CHAPTER  is  to  provide  a 
theoretical  framework  within  which  the  concept  of  Government 
contracts  can  be  understood  in  the  light  of  both  historical  and 
current  practices.  The  law  of  Government  contracts,  which  is 
highly  specialized,  has  increased  in  importance,  scope  and 
complexity  with  the  growth  of  Government  and  the  volume 
of  its  business.  A  knowledge  of  Federal  Government 
organization,  legislation  pertinent  to  Government  contracting, 
and  regulations  through  which  legislation  is  implemented, 
will  facilitate  the  study  of  succeeding  chapters. 

2.  Although  it  may  be  generally  stated  that  the  same  basic 
legal  principles  which  govern  private  contracts  apply  to 
Government  contracts,  exceptions  are  numerous  because  of 
the  unique  status  of  the  Government  as  a  contracting  party. 
As  a  sovereign,  the  Government  has  certain  unusual  powers 
and  immunities.  On  the  other  hand,  it  is  subject  to  limitations 
arising  from  the  fact  that  the  United  States  is  a  Government  of 
delegated  powers.  In  particular,  the  agencies  of  the 
Government,  such  as  military  departments,  have  only  that 
authority  to  contract  which  Congress  or  the  President  chooses 
to  delegate.  By  comparison,  private  parties  have  full  power 
to  contract  as  they  please,  subject  only  to  specific  limitations 
based  on  public  policy. 

1 .  Constitutional  Principles  of  Separation  of  Powers 

1-1.  The  document  emanating  from  the  Philadelphia 
Convention  of  1 787,  ratified  by  State  conventions  and  chosen 
by  the  people,  is  called  the  Federal  Constitution.  Together 
with  later  amendments,  this  constitution  established  the  basic 
legal  relationships  which  characterize  our  form  of  Govern¬ 
ment.  The  most  fundamental  concept  contained  in  the 
Constitution  is  the  principle  of  separation  of  governmental 
powers;  Chief  Justice  Taft  expressed  it  as  follows: 

The  Federal  Constitution  nowhere  expressly  declares  that  the 
branches  of  the  Government  shall  be  kept  separate  and  independent. 

All  legislative  powers  are  vested  in  a  Congress.  The  executive  power 
is  vested  in  a  President  The  judicial  power  is  vested  in  one  Supreme 
Court  and  in  such  inferior  courts  as  Congress  may  from  lime  to  time 
establish.  The  judges  are  given  life  tenure  and  a  compensation  that 
may  not  be  diminished  during  their  continuance  in  office  with  the 
evidenl  purpose  of  securing  them  and  their  courts  in  independence  of 
Congress  and  the  Executive.  Complete  independence  and  separation 
between  the  three  branches,  however,  are  nol  attained,  or  intended, 
as  other  provisions  of  the  Constilution  and  the  normal  opcralion  of 
the  Government  under  il  easily  demonstrate.  By  affirmative  action 
through  the  veto  power,  the  executive  and  one  more  than  one-third  of 


either  house  may  defeat  all  legislation.  One-half  of  the  House  and 
two-thirds  of  the  Senate  may  impeach  and  remove  the  members  of 
the  judiciary.  The  executive  can  reprieve  or  pardon  all  offenses  after 
their  commission  eilher  before  trial  or  after  trial,  by  individuals,  or 
by  classes,  conditionally  or  absolutely,  and  this  without  modification 
or  regulation  by  Congress.  .  .  .  Negatively  one  House  of  Congress 
can  withhold  all  appropriations  and  stop  the  operations  of  Govemmenl 
The  Senate  can  hold  up  all  appointments,  confirmations  of  which 
either  the  Constitulion  or  a  statute  requires,  and  thus  deprive  the 
President  of  the  necessary  agents  wilh  which  he  is  to  take  care  lhat  the 
laws  be  .aithfully  executed. 

1- 2.  These  are  some  examples  of  positive  and  negative 
restraints  available  under  the  Constitution  to  each  branch  of 
the  Government  in  defeat  of  the  action  of  the  other.  They 
show  that  the  independence  of  each  branch  is  qualified.  The 
fact  is  that  the  judiciary,  quite  as  much  as  Congress  and  the 
executive,  is  dependent  on  the  cooperation  of  the  other  two, 
so  that  Government  may  go  on .  Indeed  while  the  Constitution 
has  made  the  judiciary  as  independent  of  the  other  branches 
as  is  practicable,  it  is,  as  often  remarked,  the  weakest  of  the 
three.  It  must  look  to  the  force  of  public  opinion  for  a 
continuity  of  necessary  cooperation,  in  the  face  of  reluctance 
of  either  of  the  other  branches. 

1  -3.  From  this  point  of  view,  each  of  the  three  branches  of 
Government  balances  the  others  and  this  system  of  checks 
and  balances  prevents  abuse  of  power  by  any  one  branch.  In  a 
sense,  therefore,  the  Constitution  creates  powers  and 
distributes  them  among  the  three  branches  of  Government. 
At  the  same  time,  it  imposes  limitations  on  each  branch 
separately  and  all  three  collectively. 

2.  General  Concept  of  Delegation  of  Power 

2-  1 .  Whether  a  power  can  be  legally  delegated  depends  on 
the  intention  of  the  framers  of  the  Constitution,  as  manifested 
by  the  wording  used  in  the  Constitution  itself.  Some  powers 
cannot  be  delegated  because  they  are  granted  to  a  specific 
person  in  the  Constitution.  For  example,  only  Congress  can 
declare  war,  because  the  Constitution  specifically  limits  this 
power  to  Congress.  But  where  a  power  is  not  specifically 
assigned,  and  where  it  logically  appears  that  it  would  be 
impossible  for  the  holder  of  the  power  to  personally  superintend 
the  exercise  of  the  power,  delegation  is  not  only  permitted  but 
necessary.  Generally,  the  whole  power  cannot  be  delegated; 
but  all  this  means  is  that  final  responsibility  for  the  exercise  of 
the  power  or  the  duty,  as  the  case  may  be,  still  must  rest  with 
the  one  legally  charged  with  the  responsibility.  Historically, 
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the  measure  of  whether  a  power  or  duty  had  been  properly 
delegated  depended  upon  the  presence  of  a  standard  by  which 
the  administrator  could  be  guided  in  his  decision  making. 
More  recently,  it  has  been  recognized  that  a  standard  provision 
does  not  provide  the  sole  test:  “In  order  to  avoid  an 
unconstitutional  delegation  of  power,  it  is  not  necessary  that 
Congress  supply  administrative  officials  with  a  specific 
formula  for  their  guidance  in  a  field  where  flexibility  and  the 
adaption  of  the  congressional  policy  to  infinitely  variable 
conditions  constitute  the  sense  of  the  problem”  (Lichter  v. 
United  States  334  US  742  (1947)). 

2-2.  Executive  Branch.  Article  II  of  the  Federal 
Constitution  is  often  referred  to  as  the  Executive  Article.  It 
provides,  in  section  1,  “The  Executive  Power  shall  be  vested 
in  a  President  of  the  United  States  of  America.”  The 
executive  power  is  given  in  general  terms  but,  where  necessary, 
limitations  are  expressly  and  specifically  provided.  With  one 
notable  exception,  the  field  of  foreign  affairs,  wherein  the 
President  is  said  to  have  an  inherent  power,  the  powers  of  the 
Chief  Executive  are  enumerated  in  Sections  2  and  3:  (I)  He  is 
Commander  in  Chief  of  the  Army  and  Navy  of  the  United 
States  and  the  Militia  of  the  United  States  when  called  to 
actual  service;  (2)  He  may  require  the  opinion,  in  writing,  of 
the  principal  officer  in  each  of  the  executive  departments 
upon  any  subject  relating  to  the  duties  of  their  offices;  (3)  He 
has  the  power  to  grant  reprieves  and  pardons  for  offenses 
against  the  United  States,  except  in  cases  of  impeachment; 
(4)  He  has  the  power  to  make  treaties  by  and  with  the  consent 
of  the  Senate,  provided  that  two-thirds  of  the  Senators 
present  concur;  (5)  He  nominates  and  appoints,  with  advice 
and  consent  of  the  Senate,  ambassadors,  other  public  ministers 
and  consuls ,  Supreme  Court  Justices ,  and  all  other  officers  of 
the  United  States  (subject  to  some  limitations);  (6)  He  may 
fill  vacancies  that  may  happen  during  the  recess  of  the  Senate 
(they  expire  at  the  end  of  the  next  session);  (7)  He  may,  on 
extraordinary  occasions,  convene  one  or  both  Houses  and  in 
the  case  of  disagreement  with  respect  to  time  of  adjournment, 
he  may  adjourn  them  to  such  time  as  he  shall  think  proper;  (8) 
He  shall  receive  ambassadors  and  other  public  ministers;  and 
(9)  He  shall  commission  all  officers  of  the  United  States. 

2-3.  In  addition  to  the  above  powers,  the  President  has  the 
following  duties:  (1)  He  shall  take  care  that  the  laws  be 
faithfully  executed;  (2)  He  shall  from  time  to  time  give  to  the 
Congress  information  on  the  State  of  the  Union;  and  (3)  He 
shall  recommend  to  their  (Congress’)  consideration  such 
measures  as  he  shall  judge  necessary  and  expedient. 

2-4.  Very  early  in  our  history,  it  was  recognized  by  the 
judicial  branch  of  our  Government  that  it  would  be  literally 
impossible  for  the  President  to  effectuate  or  superintend 
every  power  or  duty  that  he  possessed  either  expressly  or 
impliedly.  In  Williams  v.  United  States  (1843),  I  How  290, 
Justice  Daniel  stated,  “The  President’s  duty  in  general 
requires  his  superintendence  of  the  administration,  yet  this 
duty  cannot  require  of  him  to  become  the  administrative 
officer  of  every  department  and  bureau,  or  to  perform  in 
person  the  numerous  details  incident  to  such  services,  which 
nevertheless,  he  is,  in  a  correct  sense,  by  the  Constitution  and 
laws  required  and  expected  to  perform.”  The  first  agencies 
to  be  created  were  the  cabinet  posts  approved  by  President 
Washington.  As  the  Government  became  more  complex  and 
demanding,  it  was  necessary  to  expand  agency  development 


in  both  the  executive  area  of  responsibility  and  in  its  legisla¬ 
tive  counterpart.  This  proliferation  has  resulted  in  the  exis¬ 
tence  of  hundreds  of  agencies  and  subagencies  in  Govern 
ment  today. 

2-5.  Under  the  executive  branch  of  the  Government  there 
are  departments,  agencies,  and  offices  which  are  responsible 
to  the  executive.  These  are  the  agencies  through  which  the 
President  discharges  the  responsibilities  of  his  office.  While 
it  is  neither  feasible  nor  prudent  to  discuss  all  of  the  numerous 
agencies,  a  few  of  the  more  important  ones  will  be  briefly 
touched  upon  at  this  point.  (See  Appendix  A.) 

2-6.  The  Executive  Office  of  the  President  consists  of  a 
number  of  offices,  councils,  and  advisory  boards  created  to 
assist  the  President  in  carrying  out  his  functions  by  providing 
services  and  advice: 

a.  The  White  House  Office  is  staffed  by  special  assistants 
who  serve  the  President  in  the  performance  of  the  many 
detailed  activities  incident  to  his  immediate  office.  Many  of 
these  assistants  are  personal  aides  who  are  specialists  in  fields 
in  which  the  President  wishes  and  needs  to  be  informed. 

b.  The  Office  of  Management  and  Budget  performs  many 
services,  the  majority  of  which  relate  to  the  responsibility 
that  the  President  has,  under  the  Budget  and  Accounting  Act, 
to  transmit  to  Congress  the  proposed  annual  budget  of  the 
United  States.  In  addition,  that  office  serves  as  the  Govern¬ 
ment’s  budget  agency;  and  it  plans  and  promotes  improve¬ 
ment,  development,  and  coordination  of  other  agencies. 

c .  The  Council  of  Economic  Advisors  analyzes  the  Nation’s 
economy,  advises  the  President  on  economic  developments, 
and  recommends  policies  for  economic  growth  and  stability. 

d.  The  National  Security  Council,  which  includes  the 
President,  Vice  President,  Secretary  of  State,  and  Secretary 
of  Defense,  is  advised  by  the  Director  of  the  Central  Intelli¬ 
gence  Agency  and  the  Chairman  of  the  Joint  Chiefs  of  Staff. 
It  functions  to  advise  the  President  on  the  integration  of 
domestic,  foreign  and  military  policies  relating  to  national 
security. 

e.  The  Office  of  Science  and  Technology  Policy  advises 
and  assists  the  President  in  developing  policies  to  use  science 
and  technology  most  effectively. 

f.  The  Office  of  the  United  States  Trade  Representative 
sets  and  administers  overall  trade  policy. 

g.  The  Council  on  Environmental  Quality  formulates  and 
recommends  national  policies  to  promote  improvement  in 
environment. 

h.  The  Office  of  Policy  Development,  established  in 
1977,  formulates  and  coordinates  recommendations  on 
domestic  policy. 

i.  The  Office  of  Administration  provides  administrative 
support  services  to  all  units  within  the  Executive  Office. 

2-7,  The  Cabinet,  which  consists  of  thirteen  executive 
departments,  advises  the  President  on  the  many  matters 
which  he  is  expected  to  superintend  as  the  Chief  Executive. 
The  executive  depart'  nts  of  the  Cabinet  are:  State;  Treasury; 
Defense;  Justice;  Interior;  Agriculture;  Commerce;  Labor; 
Health  and  Human  Services;  Housing  and  Urban 
Development;  Transportation;  Energy;  and  Education. 

2-8.  Many  so-called  independent  agencies  tend  to  func¬ 
tion  for  the  benefit  of  other  agencies  or  other  activities  not  so 


closely  associated  with  Presidential  functions.  Some  of  these 
independent  agencies  are  listed  below. 

a.  The  General  Services  Administration  manages  Govern¬ 
ment  property  records,  and  provides  systems  for  the  procure¬ 
ment  and  distribution  of  supplies. 

b.  The  Nuclear  Regulatory  Commission  develops  national 
policy  for  generation,  use.  and  control  of  atomic  energy. 

c.  The  National  Aeronautics  and  Space  Administration 
assists  in  implementing  the  policy  that  activities  in  space  be 
devoted  to  peaceful  purpose  for  the  benefit  of  all  mankind. 

d.  The  Small  Business  Administration  promotes  the  inter¬ 
est  of  small  businesses.  (See  Appendix  A.) 

2-9.  For  purposes  of  Government  contracts,  the  most 
important  executive  department  is  the  Department  of  Defense. 
Within  this  Department  are  the  Secretary  of  Defense,  the 
Deputy  Secretary  of  Defense,  the  Defense  Staff  Offices,  the 
Joint  Chiefs  of  Staff,  the  three  military  departments  and  the 
military  services  within  those  departments,  the  unified  and 
specified  commands,  and  other  Department  of  Defense 
agencies.  The  Secretary  of  Defense  is  the  principal  assistant 
to  the  President  in  matters  relating  to  the  Department  of 
Defense.  The  Department  contains  a  number  of  Asssistant 
Secretaries  in  special  functional  fields.  The  Under  Secretary 
for  Research  and  Engineering  has  responsibility  for  the 
acquisition  of  all  weapon  systems  of  the  Department  of 
Defense.  Logistics  is  managed  by  the  Assistant  Secretary  for 
Manpower,  Reserve  Affairs,  and  Logistics. 

2-10.  The  National  Security  Act,  as  amended  in  1949, 
established  the  Department  of  Defense  as  an  executive 
department,  and  at  the  same  time  designated  the  Department 
of  the  Army,  the  Department  of  the  Navy  and  the  Department 
of  the  Air  Force  as  military  departments  within  the  Department 
of  Defense.  Each  of  the  military  departments  is  headed  by  a 
Secretary  who  is  subject  to  the  direction,  authority,  and 
control  of  the  President  as  Commander  in  Chief  and  of  the 
Secretary  of  Defense.  Each  Secretary  of  a  military  depart¬ 
ment  is  a  member  of  the  Armed  Forces  Policy  Council, 
which  functions  as  an  advisory  body  to  the  Secretary  of 
Defense  on  matters  of  broad  policy  relating  to  the  armed 
forces.  Each  military  department  has  an  extensive  organiza¬ 
tion  which  is  necessary  to  the  proper  functioning  of  the 
department  and  to  the  discharge  of  its  duties  as  directed  by  the 
Secretary  of  Defense  and  the  President. 

2-11.  Each  of  the  military  departments,  within  the  Depart¬ 
ment  of  Defense,  has  an  organization  responsible  for 
procurement.  In  the  Department  of  the  Army,  the  Assistant 
Secretary  (Installations,  Logistics,  and  Financial  Manage¬ 
ment)  is  authorized  and  directed  to  act  for  the  Secretary  of  the 
Army  in  the  field  of  procurement  and  production.  In  the 
Department  of  the  Navy,  the  Assistant  Secretary  of  the  Navy 
(Manpower,  Reserve  Affairs,  and  Logistics),  the  Chief  of 
Naval  Material,  and  Naval  Material  Command  are  responsible 
for  providing  material  support  to  the  operating  forces  of  the 
Navy.  In  the  Department  of  the  Air  Force,  the  Assistant 
Secretary  of  the  Air  Force  (Research,  Development,  and 
Logistics)  is  responsible  for  the  direction,  guidance,  and 
supervision  of  procurement  activities.  Procurement  authority 
has  been  delegated  to  the  Office  of  Aerospace  Research  and 
all  of  the  major  commands.  However,  the  bulk  of  procurement 
is  done  for  the  USAF  by  the  Air  Force  Systems  Command  for 


the  acquisition  of  weapon  systems,  and  by  the  Air  Force 
Logistics  Command  for  the  support  of  those  systems  when 
they  become  operational. 

2-12.  In  addition  to  the  procurement  organizations  of  the 
military  departments,  the  Department  of  Defense  has,  as  an 
integral  part  of  its  organization,  the  Defense  Logistics  Agency. 
This  Agency  functions  to  provide  logistical  services  directly 
associated  with  supply  management  activities  and  other 
support  services  as  directed  by  the  Secretary  of  Defense. 

2-13.  Most  civilian  agencies  engage  in  some  procurement 
that  is  peculiar  to  the  function  or  mission  of  the  agency. 
Notable  is  the  National  Aeronautics  and  Space  Administration 
(NASA)  in  space  exploration. 

2-14.  Easily  the  most  important  civilian  agency  procure¬ 
ment  function  is  that  of  the  General  Services  Administration 
(GSA)— the  central  supply  agency  of  the  Federal  Govern¬ 
ment.  It  procures  the  items  common  to  more  than  one 
agency,  such  as  office  equipment,  computer  services,  auto¬ 
mobiles,  etc.  Under  the  Federal  Troperty  and  Administrative 
Services  Act  of  1949,  it  governs  (1)  procurement,  supply, 
and  maintenance  of  real  and  personal  property  and  non¬ 
personal  services;  (2)  promotion  of  utilization  of  excess 
property  ;  (3)  disposal  of  domestic  surplus  property,  and  (4) 
sound  records  management.  To  accomplish  thes*  functions, 
it  operates  four  services;  the  Federal  Supply  Service,  the 
Property  Management  and  Disposal  Service,  the  Public 
Building  Service,  and  the  Automated  Data  and  Telecommu¬ 
nications  Service.  FSA  operates  the  regional  centers  to  carry 
out  its  mandates,  especially  procurement  and  property  disposal. 

2-15.  Although  DOD  and  GSA  dominate  federal  procure¬ 
ment,  other  agencies  buy,  and  issue  procurement  regulations 
to  govern  their  purchases.  Usually,  however,  these  regulations 
merely  supplement  the  Defense  Acquisition  Regulation  (DAR) 
or  Federal  Procurement  Regulation  (FPR). 

2-16.  Legislative  Branch.  The  legislative  branch  of  the 
Government  is  often  referred  to  as  the  law-making  branch. 
This  body,  divided  into  several  offices,  exercises  certain 
powers  that  are  sanctioned  by  the  Constitution. 

2-17.  Article  I  of  the  Constitution  is  called  the  “Legislative 
Article.”  It  sets  forth  the  organization  of  the  legislative 
branch  of  our  Government.  The  various  sections  of  Article  1 
provide  for  the  creation  of  the  two  houses  of  Congress  which 
comprise  our  legislature,  for  the  granting  of  express  powers 
(Section  8),  and  for  limitations  on  the  exercise  of  power 
(Section  9).  Under  Section  8,  the  Congress  is  given  powers 
which  can  be  implemented  only  through  the  passing  of 
legislation.  Under  this  Section,  clauses  1  through  10  give 
Congress  the  power  to  regulate  commerce,  establish  laws  for 
maintenance  of  a  monetary  system,  establish  postal  systems, 
promote  science  and  useful  arts,  provide  for  courts  lesser 
than  the  Supreme  Court,  and  to  punish  crimes  committed  on 
the  high  seas.  Clauses  1 1  through  16  are  the  “war  clauses" 
and  consist  of  the  following; 

To  declare  War,  grant  letter,  of  Marque  and  Reprisal,  and  make 
Rules  concerning  Captures  on  Land  and  Water:  to  Raise  and  support 
Armies,  bul  no  Appropriation  of  Money  to  that  Use  shall  be  for  a 
longer  Term  than  Two  Years.  To  provide  and  maintain  a  Navy  To 
make  Rules  for  the  Government  and  Regulation  of  the  land  and  naval 
forces:  To  provide  for  calling  forth  the  Mililia  to  execute  the  laws  of 
the  Union,  suppress  Insurrections  and  repel  Invasions.  To  provide 
for  organizing,  arming  and  disciplining  the  Militia,  and  for  governing 
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such  Part  of  them  as  may  be  employed  in  the  service  of  the  United 

States. 

Clause  17  provides  for  the  District  of  Columbia.  As  in  the 
case  of  the  executive  branch,  the  legislative  branch  finds  it 
necessary  to  delegate  many  of  the  functions  expressly  and 
impliedly  granted  to  it  by  the  Constitution.  To  facilitate  the 
discharge  of  responsibility.  Congress  has  created  the  numerous 
agencies  which  characterize  our  governmental  system  today. 

2-18.  Within  the  legislative  branch  itself,  several  offices 
have  been  created  by  acts  of  Congress.  The  most  important  of 
these  offices,  in  terms  of  Government  contracts,  is  the 
General  Accounting  Office  (GAO).  Created  by  the  Budget 
and  Accounting  Act  of  192 1 ,  its  functions  and  activities  have 
been  broadened  and  extended  by  subsequent  amendments. 
The  primary  purpose  of  this  office  is  to  assist  the  Congress  in 
providing  legislative  control  over  the  receipt,  disbursement, 
and  application  of  public  funds.  It  operates  principally  in  the 
fields  of  auditing,  accounting,  claims  settlement,  legal 
decisions,  and  records  management.  The  GAO  is  under  the 
direction  of  the  Comptroller  General  of  the  United  States. 
The  Comptrc'ler  General  is  appointed  by  the  President,  with 
the  advice  and  consent  of  the  Senate,  for  a  term  of  15  years. 
This  office  reports  to  the  Congress  and  publishes  the  decisions 
it  renders  on  the  legality  of  expenditures  of  public  funds  to 
heads  of  executive  departments  or  independent  agencies. 
(Under  some  circumstances,  contracting  officers  may  request 
advance  decisions  on  questions  involving  the  awarding  of  a 
contract.  In  addition,  any  bidder  may  request  a  decision  on 
the  legality  of  a  proposed  or  actual  award  of  a  contract  that 
adversely  affects  him.)  Recently  added  legislative  offices  are 
the  Congressional  Budget  Office  and  the  Office  of  Technology 
Assessment. 

2-19.  Judicial  Branch.  The  third  branch  of  the  checks 
and  balances  system  is  the  judicial.  The  Constitution  provides 
for  establishment  of  the  Supreme  Court  and  lesser  courts, 
and  outlines  their  functions  as  law  interpreting  bodies. 

2-20.  Article  III.  Section  1  of  the  Constitution  of  the 
United  States  provides  that  “The  Judicial  Power  of  the 
United  States  shall  be  vested  in  one  supreme  court,  and  in 
such  inferior  courts  as  the  Congress  may  from  time  to  time 
ordain  and  establish.”  The  Judiciary  Act  of  1789  created  the 
Supreme  Court  of  the  United  States  in  conformity  with  this 
constitutional  provision.  Section  2  of  Article  III  provides  that 
“The  Judicial  Power  shall  extend  to  all  Cases,  in  Law  and 
Equity,  arising  under  this  Constitution,  the  Laws  of  the 
United  States  and  Treaties  made,  or  which  shall  be  made, 
under  their  authority;  to  all  Cases  affecting  Ambassadors, 
other  public  Ministers  and  Consuls;  to  all  Cases  of  admiralty 
and  maritime  Jurisdiction;  to  Controversies  to  which  the 
United  States  shall  be  a  Party;  to  Controversies  between  two 
or  more  States;  between  a  State  and  Citizens  of  another  State 
(since  affected  by  the  eleventh  amendment);  between  Citizens 
of  different  States;  between  Citizens  of  the  same  State 
claiming  Lands,  under  Grants  of  different  States,  and  between 
a  State,  or  the  Citizens  thereof,  and  foreign  States,  Citizens 
or  Subjects."  The  Constitution  then  proceeds  to  designate 
the  original  jurisdiction  of  the  Supreme  Court  as  extending  to 
all  cases  affecting  ambassadors,  other  public  ministers  and 
consuls,  and  those  in  which  a  state  shall  be  party.  In  all  other 


cases  in  which  the  Supreme  Court  has  jurisdiction,  such 
jurisdiction  is  appellate. 

2-21.  According  to  the  Constitution,  Congress  has  the 
power  to  create  inferior  courts.  At  various  times.  Congress 
has  in  fact  created  such  courts  as  the  need  became  apparent. 
Immediately  below  the  Supreme  Court  in  the  Federal  Court 
System  is  the  United  States  Court  of  Appeals.  The  United 
States  is  divided  into  13  judicial  circuits,  and  in  each  Circuit 
there  is  a  Court  of  Appeals.  The  purpose  of  the  Courts  of 
Appeals  is  to  relieve  the  Supreme  Court  from  having  to 
consider  all  appeals  in  cases  originally  decided  by  Federal 
trial  courts.  These  appeal  courts  review  all  final  decisions  of 
many  Federal  administrative  bodies.  The  decision  of  a 
United  States  Court  of  Appeals  is  final  except  that  it  is  subject 
to  review  by  the  United  States  Supreme  Court. 

2-22.  The  US  District  Courts  are  the  trial  courts  in  the 
Federal  Court  System.  Each  state  has  at  least  one  district 
court  (many  have  more  than  one).  Altogether,  there  are  94 
district  courts.  Decisions  from  the  district  courts  are  reviewed 
by  the  United  States  Supreme  Court.  Since  the  passage  of  the 
Contract  Disputes  Act  of  1 978,  government  contract  cases  no 
longer  are  heard  by  these  courts.  The  only  exceptions  are 
cases  arising  out  of  contracts  of  the  Tennessee  Valley  Authority 
(TVA). 

2-23.  In  addition  to  these  courts  of  somewhat  general 
jurisdiction,  Congress  has  created  some  special  courts.  The 
United  States  Court  of  Claims  (established  in  1855)  was 
reestablished  in  March  1982  as  the  United  States  Claims 
Court.  Its  original  jurisdiction  extends  to  any  claim  against 
the  United  States  that  is  founded  upon  the  Constitution,  any 
act  of  Congress,  any  regulation  of  an  executive  department, 
or  any  contract  (express  or  implied)  with  the  United  States. 
The  United  States  Court  of  Military  Appeals  is  a  final 
appellate  tribunal  in  court-martial  convictions.  This  court  is 
judicially  independent,  although  it  operates  as  a  part  of  the 
Department  of  Defense  for  administrative  purposes. 

2- 24.  The  Administrative  Office  of  the  United  States 
Courts  functions  as  the  administrative  office  for  all  United 
States  Courts.  It  is  responsible  for  all  matters  relating  to 
clerical  and  administrative  personnel,  and  for  statistical  data 
relating  to  the  operations  of  the  Federal  courts. 

3.  Sources  of  Procurement  Law 

3-  1 .  The  following  sources  of  information  are  of  particular 
pertinence  in  the  area  of  Government  procurement  law. 

3-2.  Statutes.  Acts  of  Congress  are  codified  under  general 
topics  in  the  United  States  Code.  Those  laws  relating 
specifically  to  the  armed  forces  are  found  in  Title  10  of  the 
Code.  References  to  the  Code  will  be  title  and  section 
number;  e.g.,  10  USC  2304(a)(1).  Some  Acts  are  not 
codified,  and  will  be  referred  to  by  their  public  law  number 
and  number  of  the  Congress  which  enacted  them;  e.g.. 
Public  Law  83-324.  These  uncodified  laws  are  generally 
appropriation  acts,  legislation  too  recent  to  have  been 
published  in  the  Code,  or  temporary  laws. 

3-3.  Executive  Orders.  Administrative  directives  arc 
issued  by  the  President  (frequently  implementing  authority 
provided  by  Congress).  These  orders  are  referred  to  by 
numbers  and  dates;  e.g..  Executive  Order  No.  9859,  May 
21,  1947. 


t* 


4 


3-4.  Decisions.  Some  decisions  made  by  the  executive, 
legislative  and  judicial  branches  of  the  Government  are  given 
the  force  and  effect  of  law  These  decisions  arc  published 
periodically,  for  public  information,  and  arc  the  largest  body 
of  government  contract  law. 

3-5.  Administrative  Agencies.  Some  of  the  agencies 
responsible  for  such  Governmental  decisions  are: 

a.  Comptroller  General.  As  the  head  of  the  General 
Accounting  Office,  the  Comptroller  General  of  the  United 
States  is  charged  with  making  certain  that  appropriated  funds 
are  spent  properly.  Since  nearly  all  procurement  involves 
appropriated  funds.  this  officer’s  authority  extends  to  nearly 
all  areas  of  procurement  law.  He  may  not  rule  on  Contract 
Disputes,  however— this  area  is  reserved  by  law  to  the 
Boards  of  Contract  Appeals  and  to  the  Court  of  Claims  and 
the  Supreme  Court.  His  more  important  decisions  are  published 
periodically  in  a  set  of  books  entitled  “Decisions  of  the 
Comptroller  General’’  published  from  1852  to  date  and 
containing  opinions  from  1791 .  These  are  cited,  for  example, 
as 20  Ops.  Att’y.  Gen.  105. 

b.  Boards  of  Contract  Appeals.  The  Armed  Services 
Board  of  Contract  Appeals  (ASBCA),  established  by  charter 
within  the  Department  of  Defense,  consists  of  civilian 
attorneys.  Its  function  is  to  decide  contract  claims  under  the 
Contract  Disputes  Act  of  1978.  Civilian  agency  disputes  arc 
heard  by  similarboards  in  the  various  agencies.  These  boards 
furnish  the  greatest  number  of  procurement  law  decisions. 

3-6.  Courts.  All  of  the  Federal  courts’  decisions  arc 
published  in  bound  form  in  one  of  several  reporting  scries. 
References  will  be  by  volume  and  page  number,  c.g.,  137  US 
286.  These  cases  form  the  most  authoritative  source  of  law  on 
the  subject  of  federal  contracts. 

3-7.  Regulations.  It  is  important  to  note  that  the  decision¬ 
making  processes  of  government  agencies  arc  governed  by 
certain  regulations.  In  particular,  the  Defense  Acquisition 
Regulation  and  Federal  Procurement  Regulations  play  an 
important  role  in  Government  contract  law. 

a.  Defense  Acquisition  Regulation.  Defense  Acquisition 
Regulation  (DAR),  formerly  Armed  Services  Procurement 
Regulation  (ASPR),  is  published  by  the  Department  of 
Defense.  It  is  topically  divided  into  26  sections.  References 
are  by  section  and  paragraph  number,  and  date  of  latest 
revision.  The  provisions  of  DAR,  being  issued  under  statutory 
authority,  have  in  part  the  force  and  effect  of  law;  mandatory 
contract  clauses  set  forth  in  DAR,  if  crucial  to  the  contract 
relationship,  will  be  regarded  as  incorporated  into  procure¬ 
ment  contracts  by  operation  of  law  even  though  not  actually 
included  in  the  contract.  This  law  is  being  developed  on  a 
case-by-case  basis.  DAR  amendments  may  be  issued  to 
become  effective  within  a  specified  time  after  their  publica¬ 
tion,  although  their  use  is  authorized  on  receipt  on  an  optional 
basis.  Such  amendments  will  not  be  applicable  to  an  invitation 
for  bids  issued  after  publication  of  the  amendments  but  prior 
to  their  effective  date  if  the  bidders  were  not  informed  that  the 
amendments  would  govern  the  procurement. 

b.  Federal  Procurement  Regulations  (FPR).  The  General 
Services  Administration  promulgates  these  regulations  pur¬ 
suant  to  the  Administrative  Procedures  Act.  Because  of 
compliance  with  the  act,  including  publication  in  the  Federal 


Register,  these  regulations  are  given  the  force  and  effect  of 
law.  To  a  great  extent,  they  parallel  the  DAR,  e.g.,  the  DAR 
section  is  the  FPR  “part”;  the  DAR  part  is  the  FPR  subpart. 
The  FPR  further  breaks  down  into  sections  and  subsections. 
Thus,  DAR  15-205  corresponds  with  FPR  1-15.205.  The 
number  1  indicates  the  chapter  of  Title  41,  Code  of  Federal 
Regulation  assigned  to  FPR. 

3-8.  Office  of  Federal  Procurement  Policy  (OFPP). 
DAR  and  FPR  regulate  by  implementing  agency  policy  and 
the  flow-down  of  statutes  and  executive  orders.  At  the  apex 
of  procurement  policy  is  the  Office  of  Federal  Procurement 
Policy,  housed  in  the  Office  of  Management  and  Budget. 
Created  by  Public  Law  93422  on  August  30,  1974,  it 
prescribes  uniform  procurement  policy  for  all  federal  agencies 
toward  six  statutory  goals:  (1)  uniform  regulations,  (2) 
criteria  for  soliciting  viewpoints  of  interested  parties  in 
developing  policies  and  regulations,  (3)  policy  relating  to 
reliance  on  the  private  sector  to  provide  needed  property  and 
services,  (4)  promote  and  conduct  research  in  procurement, 
(5)  establish  a  government-wide  procurement  data  system, 
and  (6)  recommend  and  promote  programs  for  recruitment, 
training,  career  development,  and  performance  evaluation  of 
procurement  personnel . 

a.  Federal  Acquisition  Institute.  An  example  of  the  sixth 
goal  is  the  creation  by  OFPP  of  the  Federal  Acquisition 
Institute  (FA1).  The  broad  policies  thus  promulgated  by  the 
Administrator  (OFPP)  are  binding  on  all  federal  agencies, 
though  he  may  not  interfere  in  day-to-day  operations.  He  is 
appointed  with  the  advice  and  consent  of  the  Senate,  and  is 
required  to  keep  the  Congress  fully  informed. 

1 .  Federal  Acquisition  Regulation  (FAR).  In  accomplish¬ 
ment  of  its  first  statutory  goal  of  establishing  uniform  regula¬ 
tions,  the  OFPP  has  adopted  the  concept  of  the  Federal 
Acquisition  Regulation  (FAR).  This  regulation,  when  prom¬ 
ulgated,  will  consolidate  and  replace  DAR,  FPR,  NASA- 
PR,  and  other  acquisition  regulations  containing  material 
applicable  to  more  than  one  agency.  FAR  manuals  will 
supplement  the  Regulation  for  better  understanding  of  partic¬ 
ular  subject  areas.  Individual  agency  supplementation  will  be 
restricted  to  agency-peculiar  subjects  and  internal  manage¬ 
ment  instructions. 

(a)  The  Term  “Acquisition.”  The  FAR  will  use  the  term 
'  ’Acquisition’  ’  in  place  of  the  term  “Procurement.  ’  ’  Procure¬ 
ment  is  to  be  considered  synonymous  with  “contracting,  ’  ’  as 
a  sub-set  of  acquisition  functions.  “Acquisition”  means  the 
acquiring  by  contract  with  appropriated  funds  of  property  or 
services  by  and  for  the  use  of  the  Federal  Government 
through  purchase,  lease,  or  barter,  whether  the  property  or 
services  are  already  in  existence  or  must  be  created,  developed, 
demonstrated,  and  evaluated.  Acquisition  includes  such 
related  functions  as  determinations  of  the  particular  public 
need,  solicitations,  selection  of  sources,  award  of  contracts, 
contract  financing,  contract  performance,  and  contract 
administration. 

(b)  Arrangement.  FAR  will  be  issued  in  the  Code  of 
Federal  Regulations  (CFR)  as  Chapter  1  of  Title  41,  Public 
Contracts.  The  general  arrangement,  CFR  numbering  systems 
and  nomenclature,  will  conform  with  Federal  Register  stan¬ 
dards.  Subjects  will  be  organized  logically  and  sequentially. 


CHAPTER  2 


Essential  Elements  of  a  Contract 


THE  PURPOSE  OF  THIS  CHAPTER  is  to  provide  a 
framework  of  reference  within  which  one  can  understand  the 
formation  of  a  simple  contract.  The  essential  elements  in 
contract  formation  are  analyzed  and  related  to  the  intentions 
of  the  parties  who  seek  to  enter  the  contract  relationship. 


Definition 


1-1.  A  contract  is  a  promise  or  a  set  of  promises  for  the 
breach  of  which  the  law  gives  a  remedy,  or  the  performance 
of  which  the  law  in  some  way  recognizes  as  a  duty  (Restatement 
of  Contracts,  Section  1).  A  contract  may  consist  of  a  single 
promise  by  one  person  to  another,  or  there  may  be  any 
number  of  persons  or  any  number  of  promises.  Technically, 
there  is  a  difference  between  contract  and  agreement .  Agree¬ 
ment  is  a  broader  term  since  it  encompasses  promises  which 
the  law  will  not  enforce.  This  difference  illustrates  the  point 
that  contract  is  strictly  a  legal  concept,  and  that  the  kinds  of 
promises  that  are  enforceable  through  the  legal  system  are 
those  which  the  system  deems  of  sufficient  social  or  economic 
importance  to  warrant  enforcement. 

1-2.  The  parties  must  each  give  something  of  value, 
called  “consideration."  The  terms  of  the  agreement  must  be 
clear  and  certain.  The  agreement  must  not  require  the 
performance  of  an  act  which  has  been  declared  illegal,  either 
by  statute  or  by  special  rules  of  the  common  law. 


2.  Capacity 


2-1 .  In  order  for  our  legal  system  to  enforce  agreements, 
certain  elements  are  essential.  If  these  elements  are  not 
present,  the  contract  is  unenforceable. 

2-2 .  There  must  be  at  least  two  persons ,  each  of  whom  has 
legal  capacity  to  act .  The  parties  to  the  contract  must,  by  offer 
and  acceptance,  manifest  assent  to  the  terms  of  the  contract. 
The  word  “manifest"  is  used,  rather  than  “agree,  ”  because 
contract  formation  is  essentially  an  objective  process  whereby 
the  parties  are  judged  not  by  what  their  subjective  intention 
might  be  but  by  what  they  lead  others  to  reasonably  believe. 
Use  of  this  objective  standard  to  measure  assent  prevents  one 
party  from  claiming,  after  it  becomes  apparent  to  him  that  the 
bargain  or  agreement  is  not  what  he  really  wanted,  that  he 
meant  something  other  than  what  the  other  party  thought  that 
he  meant.  Through  the  use  of  an  objective  standard,  the 
parties  are  held  to  have  intended  that  which  a  reasonable 
person  would  interpret  their  actions  to  mean. 

2-3.  Actually,  legal  incapacity  is  the  method  the  law  uses 
to  protect  a  party  who  may  not  have  the  ability  to  understand 


the  terms  of  an  agreement.  For  the  most  part,  contracts  in 
which  certain  classes  of  persons  are  a  party  are  declared  to  be 
voidable.  The  distinction  between  a  voidable  and  void  contract 
is  that  the  former  is  enforceable  at  the  option  of  the  party  the 
law  seeks  to  protect,  while  a  void  contract  is  not  enforceable 
at  all.  The  intention  of  the  legal  system  is  to  protect  classes  of 
persons  against  their  own  unwise  acts,  while  at  the  same 
time,  to  allow  members  of  that  class  to  enforce  contracts  that 
will  benefit  them.  Under  this  theory,  the  contract  is  enforceable 
against  the  party  who  is  not  to  be  protected  by  the  incapacity 
rule.  Legal  incapacity  may  arise  from  infancy,  insanity, 
drunkenness,  and  contractual  capacity  on  the  part  of 
corporations. 

2-4.  The  contracts  of  infants  (usually  defined  to  be  under 
twenty -one  years  of  age)  are  voidable  at  their  option.  In  most 
cases,  the  infant  need  not  do  any  affirmative  act  in  order  to 
derive  the  benefit  of  the  rule  of  voidability.  An  infant  may 
avoid  his  obligations  under  a  contract  executory  to  him 
(meaning  performance  on  the  part  of  the  infant  has  not  been 
completed)  by  merely  doing  nothing.  In  order  to  bind  himself 
in  an  executory  contract,  the  infant  must  ratify  the  contract 
upon  reaching  majority.  Ratification  is  any  act  which  indicates 
that  the  infant  intends  to  be  bound  by  his  promise.  Such 
ratification  can  be  express,  orally  or  in  writing,  or  implied. 
Ratification  by  implication  occurs  where  the  infant,  after 
reaching  majority,  performs  the  contract  (or  begins 
performance),  c.g.,  an  infant  obligated  to  the  repayment  ofa 
loan  makes  an  installment  payment  after  reaching  majority, 

2-5.  Where  the  contract  has  been  performed  or  partially 
performed  by  the  infant,  he  must  take  some  affirmative 
action  in  order  to  avoid  obligation.  The  affirmative  action  is 
referred  to  as  disaffirmance.  The  result  will  be,  of  course,  to 
have  the  contract  rescinded.  As  in  any  case  where  rescission 
has  been  effected,  the  parties  must  return  any  consideration 
that  they  have  received  from  the  other  party.  Therefore, 
when  an  infant  disaffirms  a  contract  he  must  return  whatever 
consideration  he  has  received  or  he  will  not  be  able  to  demand 
the  consideration  that  he  has  parted  with  from  the  adult  party. 
An  interesting  question  arises  when  the  infant  cannot  return 
what  he  has  received  in  consideration  because  he  has  squan¬ 
dered  it.  The  majority  of  states  would  hold  that  the  infant  is 
still  entitled  to  the  return  of  the  consideration  with  which  he 
parted. 

2-6.  One  major  exception  to  the  infant  rule  is  that  an 
infant  is  liable  for  the  reasonable  value  of  necessaries  that  are 
furnished  him.  This  liability  arises  not  out  of  any  contract  that 
he  may  have  entered  (this  contract  is  still  voidable  at  his 
option),  but  out  of  the  theory  of  quasi  contract.  The  infant  is 
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liable  for  those  necessaries  that  he  has  actually  consumed. 
The  value  that  the  infant  is  liable  for  is  the  value  that  these 
things  were  to  the  infant.  In  most  cases,  the  value  will  be 
approximately  what  the  infant  would  have  had  to  pay  at  retail. 
Just  what  is  a  necessary  will  depend  on  the  circumstances  of 
the  case.  Generally  speaking,  necessaries  include  subsistence, 
health,  comfort,  and  education.  The  age  of  the  infant,  his 
customary  standard  of  living,  and  other  factors,  will  bear 
heavily  on  the  definition  in  any  particular  case. 

2-7.  The  law  concerning  insane  persons  is  much  the  same 
as  it  is  for  infants.  One  important  difference  involves  the 
distinction  between  nondeclared  and  adjudicated  insanity. 
Where  a  party  to  a  contract  has,  prior  to  contract  formation, 
been  legally  adjudged  insane,  his  contracts  are  absolutely 
void.  Where  a  party  to  a  contract  has  not  been  legally 
declared  insane  and  he  enters  a  contract,  the  insanity  must 
have  existed  at  the  time  that  the  contract  was  formed.  If  the 
party  was  lucid  at  the  precise  moment  of  contract  formation, 
the  contract  is  not  voidable.  Interesting  problems  arise  where 
the  contract  was  made  during  a  lucid  moment  but  where 
subsequently  the  party  became  insane. 

2- 8.  A  contract  made  by  a  person  while  he  is  drunk,  so 
that  he  is  incapable  of  understanding  the  effect  and  nature  of 
it,  is  voidable  at  his  option.  The  rules  which  are  applicable  to 
infancy,  with  respect  to  affirmance,  ratification,  and  disaffir¬ 
mance,  are  applicable  to  contracts  of  drunken  persons. 

3.  Offer 

3- 1.  One  of  the  most  frequent  problems  concerns  the 
distinction  between  an  offer  and  an  advertisement.  Advertise¬ 
ments  are  generally  construed  as  invitations  for  offers— 
primarily  because  the  language  of  advertisement  does  not 
indicate  a  present  contractual  intention.  Where  notices  are 
published  that  competitive  bids  will  be  received,  the  submis¬ 
sion  of  a  bid  constitutes  an  offer. 

3-2.  Another  frequent  problem  is  lack  of  clarity .  An  offer 
must  be  so  definite  in  its  terms,  or  require  such  definite  terms 
in  the  acceptance,  that  the  promises  and  performances  to  be 
rendered  by  each  party  are  reasonably  certain.  This  does  not 
mean  that  every  term  in  the  offer  must  be  absolutely  certain. 
It  is  enough  if  the  essential  terms  are  certain;  and  under  the 
Uniform  Commercial  Code,  even  essential  terms  can  be 
supplied  by  implication.  Under  Section  2-305  of  the  Code, 
for  example,  the  parties  can  conclude  a  contract  even  though 
price  is  left  open.  The  price  implied  is  a  reasonable  one  at  the 
time  set  for  delivery.  In  all  cases,  the  missing  term  is  deemed 
to  be  a  reasonable  one  under  all  the  surrounding  circumstances. 

3-3.  A  cardinal  rule  is  that  only  the  intended  offeree  can 
accept  an  offer.  In  many  cases,  there  is  one  and  only  one 
specific  offeree  in  whom  the  power  of  acceptance  is  vested. 
Acceptance  by  one  other  than  the  intended  offeree  does  not 
ripen  into  contract  formation.  The  offeror  may,  of  course, 
direct  the  offer  to  a  class  of  persons  or  to  the  public  generally, 
intending  that  any  member  of  the  class  or  public  has  the 
power  to  accept.  Where  reward  notices  are  posted  or  circu¬ 
lated,  the  intention  of  the  offeror  (the  one  promising  to  pay 
the  reward)  is  that  anyone  can  be  the  offeree.  Under  most 
circumstances,  there  can  be  only  one  acceptance;  but  the 
number  of  offerees  is  unlimited. 


3-4.  Inmost  situations,  however,  the  powerot  acceptance 
is  limited  to  a  specific  offeree,  and  no  other  may  accept. 
Notice  of  the  offer  must  be  communicated  to  the  offeree  tan 
uncommunicated  offer  is  not  an  offer  at  all).  An  offer 
communicated  to  a  particular  offeree  cannot  be  accepted  by 
another,  and  learning  about  such  an  offer  will  not  avail 
another  the  opportunity  to  accept.  This  communication  can 
be  made  by  the  offeror  or  by  his  agent. 

3-5.  In  the  vast  majority  of  cases,  contract  formation  is 
easily  accomplished.  The  most  important  ingredient  of 
contract  formation  is  that  the  parties  intend  that  a  contract  be 
formed.  Where  it  is  apparent  that  the  parties  really  intended 
to  be  bound  by  their  promises  or  acts,  a  contract  will  be  found 
and  enforced. 

3-6.  A  general  rule  is  that  an  offer  continues  to  exist  until 
the  time  stated  in  the  offer  itself  for  its  expiration  or,  if  no 
time  is  stated,  until  the  expiration  of  a  reasonable  time.  When 
the  time  has  elapsed,  the  offeree's  power  of  acceptance  is 
terminated.  Unless  the  offer  is  reinstated,  there  can  be  no 
contract.  The  clearest  case  is  the  one  in  which  the  offer  itself 
contains  a  time  limit.  The  offeree  must  accept  within  the 
stipulated  time,  and  it  is  no  excuse  that  circumstances  beyond 
the  control  of  the  offeree  caused  the  delay.  Frequently,  the 
time  stated  in  the  offer  is  based  on  a  condition,  e.g.,  a 
statement  that  the  offer  will  remain  open  as  long  as  the 
offeree  remains  in  possession  and  control  of  a  specific 
property.  If  the  offeror  does  not  express  a  definite  time 
period,  the  offer  remains  open  for  a  reasonable  time.  A 
reasonable  time  usually  depends  on  the  nature  of  the  contract, 
usage  of  business,  and  other  circumstances  in  the  particular 
situation.  Certain  offers,  by  the  very  nature  of  the  subject 
matter,  are  impliedly  intended  to  expire  w  ithin  a  relatively 
short  time  period .  Where  the  offer  is  for  the  sale  of  corporate 
stock,  futures,  or  other  things  which  have  quickly  fluctuating 
prices,  a  reasonable  time  may  be  hours  or  days.  On  the  other 
hand,  certain  types  of  subject  matter  have  rather  constant 
price  structures  over  an  extended  period  of  time.  In  these 
cases,  a  reasonable  time  may  be  weeks  or  months.  In  any 
case,  a  reasonable  time  is  a  question  of  fact  to  be  decided 
according  to  what  the  offeror  must  have  reasonably  intended 
under  all  the  surrounding  circumstances. 

3-7.  Termination  of  an  offer  can  be  brought  about  by  an 
act  of  the  offeror,  an  act  of  the  offeree,  or  by  acts  or 
circumstances  beyond  the  control  of  either.  The  act  of  the 
offeror  which  terminates  an  offer  is  called  a  revocation.  It  is 
important  to  keep  in  mind  that  an  offer  for  a  proposed 
contract  is  under  the  absolute  control  of  the  offeror,  at  least  in 
its  inception.  An  offeror  may  designate  any  time  that  the  offer 
is  to  remain  open  (whether  fair  to  the  offeree  or  not),  the 
place  where  the  acceptance  is  to  be  communicated,  and  any 
conditions  that  he  wants  to  impose  (unless  public  policy 
intervenes) .  An  offeror  can  recall  his  offer  at  any  time  before 
the  acceptance  has  become  effective  (except  w  here  an  option 
has  been  paid  for  by  the  offeree,  or  w  here  the  offeror  looks 
forward  to  a  unilateral  contract  and  the  offeree  has  begun 
performance). 

3-8.  A  paid  option  is,  in  a  sense,  a  separate  contract.  In  the 
typical  case,  an  offeror  promises  that  his  offer  will  remain 
open  for  a  stipulated  period  of  time  To  insure  that  the  offeror 
will  keep  his  promise,  the  offeree  gives  to  the  offeror  some 
consideration  with  the  intention  that  this  exchange  w  ill  bind 
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the  offeror  to  his  promise.  The  promise  and  the  payment  bind 
the  offeror  to  his  promise.  This  paid-for  option  is  necessary, 
except  in  the  case  of  a  unilateral  contract  offer,  to  prevent  the 
offeror  from  revoking  his  offer  (see  UCC  2-205).  A  person  is 
not  held  to  his  bare,  unsupported  promise  (UCC  2-205). 
From  time  to  time,  exceptions  are  granted  on  this  proposition 
(Restatement  of  Contracts,  section  90.).  A  notable  exception 
is  contained  in  the  “firm  bid"  rule,  discussed  in  Chapter4. 

3-9.  Where  the  offeror  is  looking  forward  to  a  return  act 
rather  than  a  return  promise  (called  a  unilateral  contract 
offer),  and  the  offeree  actually  begins  performance  of  the 
requested  act,  it  would  be  unfair  to  allow  the  offeror  to 
revoke  his  offer.  Commencement  of  performance  prevents 
revocation  of  the  offer  until  a  reasonable  time  has  elapsed. 

3-10.  Revocation  of  an  offer  is  not  effective  until  it  has 
been  communicated  to  the  offeree.  If  the  offeree  fails  to 
receive  the  notice  of  revocation  because  of  some  fault  of  the 
offeror,  the  revocation  is  not  effective.  If  notice  of  revocation 
is  not  received  because  of  the  fault  of  the  offeree,  then  the 
revocation  is  effective  even  though  the  offeree  does  not  have 
actual  knowledge  of  it. 

3-11.  In  many  situations,  revocation  may  be  implied  by 
circumstances.  Where  the  offer  is  for  the  purchase  and  sale  of 
a  specific  thing  and  the  offeree  receives  reliable  information 
that  the  thing  has  been  lost  or  destroyed  or  sold  to  another,  the 
offer  is  impliedly  revoked.  As  one  might  imagine,  cases  arise 
in  which  there  is  a  question  as  to  the  definition  of  reliable 
information.  This  is  particularly  true  where  the  information 
proves  to  be  false.  Falsity  does  not  necessarily  make  the 
information  unreliable,  however. 

3-12.  The  most  frequent  offeree  act  that  terminates  an 
offer  is  rejection.  A  rejection  may  be  manifested  in  several 
ways.  When  an  offeree  communicates  to  the  offeror  that  he 
does  not  want  to  accept  the  proposal,  the  offer  is  terminated. 
Rejection  must  be  communicated  to  the  offeror  in  order  to 
become  effective.  All  the  problems  relating  to  agency  which 
were  referred  to  in  the  discussion  on  revocation  are  equally 
true  with  respect  to  rejection. 

3-13.  Another  method  by  vnich  the  offeree  rejects  the 
offer  is  by  counter  offer— either  an  attempt  to  accept  an  offer 
with  a  material  term  char  ged  or  altered,  or  a  counter 
proposal.  The  offeree  may  sfete  “I  accept  your  offer  but  lam 
unwilling  to  pay  the  price  stipulated.  Instead,  I  accept 
at .  .  .  price.”  In  both  of  these  examples,  the  communication 
by  the  offeree  constitutes  a  counter  offer.  The  effect  of  a 
counter  offer  is  twofold:  the  original  offer  is  effectively 
terminated  in  the  same  manner  that  it  would  have  been  by  an 
express  rejection;  and  the  counter  offer  itself  becomes  an 
offer.  There  is  an  offer  between  the  original  parties,  but  their 
positions  are  reversed:  the  original  offeror  becomes  the 
offeree,  and  the  original  offeree  becomes  the  offeror.  Occasion¬ 
ally,  a  counter  offer  will  not  constitute  a  rejection  of  the 
original  offer.  This  happens  in  those  situations  where  either 
the  offeree  conditions  his  counter  offer  by  making  it  clear  that 
he  is  not  rejecting  the  original  offer  but  merely  bargaining  for 
different  terms,  or  where  the  offer  itself  leaves  some  room 
for  negotiation.  In  each  of  these  situations,  fact  determination 
is  extremely  important;  and  the  instances  in  which  counter 
offers  do  not  reject  the  original  offer  are  very  few  indeed. 

3-14.  Circumstances  beyond  the  control  of  either  the 
offeror  or  the  offeree  may  have  the  effect  of  terminating  the 
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offer.  Death  of  either  the  offeror  or  the  offeree,  for  example, 
prevents  contract  formation.  The  principle  involved  is  that 
one  cannot  contract  with  a  dead  man.  Where  the  offeror  dies, 
there  cannot  be  any  presumption  of  a  continuing  intention  to 
be  bound  into  a  contract.  An  exception  is  recognized  in  those 
situations  where  the  offer  is  an  irrevocable  one.  The  legal 
theory  is  that  the  offeror,  by  binding  himself  to  keep  an  offer 
open  for  a  stated  time,  has  knowingly  and  willingly  relin¬ 
quished  his  right  to  revoke;  and  that  his  continued  existence  is 
not  vital  to  contract  formation.  But  this  is  true  only  in  those 
cases  where  the  offer  does  not  require  the  personal  services 
of  the  offeror.  Where  the  offeree  dies,  there  cannot  be  a  valid 
acceptance. 

3-15.  Where  a  positive  law  is  enacted  which  declares  the 
subject  matter  of  the  contract  to  be  illegal,  it  is  said  that  the 
offer  is  terminated  as  a  matter  of  public  policy .  This  termination 
will  occur  whether  the  performance  of  the  offeror  or  the 
offeree  is  declared  to  be  illegal  (or  against  some  positive  rule 
involving  public  policy). 

3- 16.  Insanity  of  eitherthe  offeror  orthe  offeree  prevents 
the  contract  formation  because  a  person  cannot  enter  a 
contract  where  he  does  not  have  the  requisite  mental  capacity 
to  fully  appreciate  his  acts.  The  legal  system  protects  those 
suffering  mental  incompetency  by  allowing  them  to  default 
on  their  obligation  or  by  allowing  them  to  not  live  up  to  their 
promises.  Where  the  incompetency  occurs  before  contract 
formation,  acceptance  by  an  incompetent  offeree  is  not 
legally  binding;  nor  can  an  incompetent  offeror  be  forced  to 
maintain  the  continuation  of  his  offer. 

4.  Acceptance 

4- 1.  Most  offers  can  be  accepted  only  by  or  on  behalf  of 
the  designated  offeree.  As  explained  before,  the  offeror  has 
the  absolute  right  to  choose  the  person  with  whom  he  wants  to 
enter  a  contract.  Subject  to  the  ordinary  rules  concerning  the 
legal  relationship  of  principal-agent,  someone  other  than  the 
offeree  can  accept  the  offer  for  the  offeree  if  the  offeror  has 
not  stipulated  to  the  contrary.  Acceptance  by  the  offeree  must 
be  unequivocal.  The  offeror  must  know  what  the  state  of  his 
offer  is,  and  he  must  not  be  put  in  a  position  of  uncertainty  by 
an  ambiguous  communication  from  the  offeree.  Therefore,  a 
conditional  acceptance  (where  the  offeree  accepts,  subject  to 
the  offeror  doing  something  more  than  he  promised  in  the 
offer)  or  a  communication  which  hedges,  procrastinates,  or 
leaves  the  offeror  in  doubt  does  not  constitute  a  binding 
acceptance.  Adherence  to  the  strict  rule  of  unequivocality  in 
the  acceptance  frequently  causes  not  only  hardship  on  the 
part  of  the  offeree,  but  also  often  prevents  a  willing  offeror 
from  considering  the  acceptance  as  effective.  In  an  attempt  to 
alleviate  some  of  the  problems  in  this  area,  the  Uniform 
Commercial  Code  has  mitigated  the  common  law  rule  by 
providing  that  additional  or  different  terms  in  an  acceptance 
become  part  of  the  contract  unless:  (1)  they  materially  alter 
the  terms  of  the  offer,  (2)  the  offeror  gives  prompt  notification 
of  his  objection  to  them,  or  (3)  the  offer  expressly  limits 
acceptance  to  its  terms  as  stated  (UCC  2-207).  To  the  extent 
that  (2)  above  is  the  important  provision  of  the  code,  the 
effect  of  the  code  will  be  to  increase  communication  about 
offer  and  acceptance.  Other  things  being  equal,  this  should 
reduce  the  amount  of  uncertainty  in  contract  formation. 
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4-2.  An  acceptance  must  be  communicated  in  order  to 
become  effective.  The  offeror  implies,  unless  he  states  an 
intention  to  the  contrary  or  by  implication  dispenses  with 
such  a  requirement,  that  contract  formation  can  take  place 
only  upon  proper  notice  that  the  offeree  accepts  the  offer. 
One  situation  in  which  notice  of  acceptance  is  not  necessary 
is  where  the  offer  looks  forward  to  a  unilateral  contract  and 
the  offeror  will  know  that  the  offer  has  been  accepted.  Where 
the  offeror  asks  for  his  grass  to  be  cut,  for  example,  it  is  not 
ordinarily  necessary  for  the  offeree  to  notify  the  offeror  that 
he  has  accepted  the  offer;  but  where  offeror  would  not  in  the 
ordinary  course  of  events  know  that  the  act  had  in  fact  been 
performed,  the  offeree  is  under  a  duty  to  communicate 
acceptance.  In  bilateral  contract  situations,  it  is  absolutely 
necessary  for  the  offeree  to  communicate  his  acceptance 
unless,  by  express  provision  or  by  implication  from  past 
dealings,  the  offeror  waives  communication  of  the  acceptance. 

4-3.  Time,  manner,  form,  and  other  conditions  of  accep¬ 
tance  arc  within  the  absolute  control  of  the  offeror.  If  the  time, 
place  and  means  of  communication  are  expressed  by  the 
offeror,  no  other  time,  place  or  means  will  constitute  an 
acceptance.  Occasionally,  it  is  important  to  distinguish  between 
a  requirement  that  the  acceptance  meet  certain  stated  conditions 
and  a  suggestion  that  those  conditions  would  be  desirable.  In 
the  latter  case,  acceptance  could  be  effective  even  though  the 
offeree  ignored  the  suggestions. 

4-4.  The  problem  which  arises  most  frequently  is  that  of 
when  the  acceptance  becomes  effective.  Was  a  contract 
formed  when  the  acceptance  was  mailed  by  the  offeree  before 
he  received  notice  of  revocation,  although  the  acceptance 
was  received  by  the  offeror  after  he  dispatched  the  revocation? 
Was  a  contract  formed  when  the  offeree  mailed  his  letter 
even  though  the  letter  was  lost  in  the  mail?  Was  a  contract 
formed  when  the  offeree  mailed  an  acceptance  but  then 
changed  his  mind  and  telegraphed  a  rejection  which  reached 
the  offeror  before  the  mailed  acceptance?  Before  answers  can 
be  given  to  these  questions,  it  is  necessary  to  establish  when 
an  acceptance  becomes  effective.  Revocation  and  rejection 
are  effective  only  when  received,  but  this  is  not  true  of 
acceptances.  A  general  rule  is  that  an  acceptance  is  effective 
as  soon  as  it  is  dispatched  if  the  means  used  to  communicate 
the  acceptance  is  one  authorized  by  the  offeror.  The  offeror 
may  choose  an  agency,  and  is  deemed  to  guarantee  that  the 
agency  will  properly  handle  the  communication.  In  effect, 
the  agency  for  communication  becomes  the  legal  agent  of  the 
offeror.  Under  the  familiar  theory  that  notice  to  the  agent  is 
notice  to  the  principal,  the  acceptance  becomes  effective 
when  the  offeree  gives  it  to  the  agency  for  communication. 
But  there  is  a  distinction  between  “authorized”  and 
“unauthorized”  communication.  If  an  unauthorized  means 
of  communication  is  used,  then  the  acceptance  is  effective,  if 
at  all,  when  received  by  the  offeror.  “If  at  all”  was  used 
because  it  is  quite  possible  for  the  offeror  to  designate  a 
means  of  communication  which  must  be  used.  Any  other 
means  will  be  ineffective  regardless  of  whether  the  acceptance 
is  actually  received.  In  most  cases,  however,  any  means  of 
communication  used  by  the  offeree  will  be  effective.  In  many 
situations,  the  offeror  does  not  designate  the  means  of 
communication  that  the  offeree  is  to  use,  and  “authorized 
means”  must  be  implied.  A  very  general  rule  is  that  the 
offeree  is  authorized  to  use  the  same  means  of  communication 


as  the  offeror  used.  Technically,  any  means  of  communication 
other  than  the  one  used  by  the  offeror,  or  designated  by  him, 
is  unauthorized.  The  Uniform  Commercial  Code  will  bring 
more  liberalization  into  the  area  of  communication:  Section 
2-206(1  )(a)  provides  “An  offer  to  make  a  contract  shall  be 
construed  as  inviting  acceptance  in  any  manner  and  by  any 
medium  reasonable  under  the  circumstances.”  The  official 
code  comment  expresses  very  clearly  the  intention  of  this 
particular  section:  “.  .  .  former  technical  rules  as  to  accep¬ 
tance,  such  as  requiring  that  telegraphic  offers  be  accepted  by 
telegraphed  acceptance,  etc.  .  .  .  are  rejected  and  a  criterion 
that  the  acceptance  be  in  any  manner  and  by  any  medium 
reasonable  under  the  circumstances  is  substituted.  This 
section  is  intended  to  remain  flexible  and  its  applicability  to 
be  enlarged  as  new  media  of  communication  develop  or  as 
more  time-saving  media  come  into  general  use. " 

4-5.  An  acceptance  which  is  late  (in  terms  of  the  time 
stipulated  in  the  offer  or,  in  the  absence  of  a  stated  time,  a 
reasonable  time)  is  merely  a  counter-offer;  it  may  be  accepted 
or  terminated  in  the  usual  manner. 

4-6.  Acceptance  of  an  offer  usually  comes  about  by  the 
offeree's  express  words  that  he  accepts  the  proposal,  but  this 
is  not  an  exclusive  method  of  accepting  an  offer.  The 
offeree's  conduct  can  result  in  an  acceptance  being  implied. 
Receipt  and  retention  of  goods  or  property,  for  example, 
imply  that  the  offeree  accepts  the  contract. 

4-7.  In  addition  to  affirmative  conduct,  the  offeree’s 
inactivity  may  constitute  an  acceptance.  From  past  dealings, 
custom  of  the  trade,  or  other  standards  which  bind  the 
parties,  silence  on  the  part  of  the  offeree  may  result  in 
acceptance.  Silence  alone  is  not  acceptance;  but  silence 
coupled  with  something  else,  such  as  past  dealings  or  circum¬ 
stances  surrounding  the  particular  offer,  may  constitute 
acceptance.  Silent  acceptance  is  rare,  but  it  docs  occur. 

4-8.  Acceptance  of  an  offer  is  a  manifestation  of  mutual 
assent  by  at  least  two  persons.  In  order  for  there  to  be  a 
contract,  there  must  be  a  meeting  of  the  minds  of  its  parties. 
This  meeting  of  the  minds  need  not  be  in  a  subjective  sense.  It 
is  sufficient  that  the  parties  have  manifested  mutual  assent  in 
an  objective  sense.  Undisclosed  understanding,  by  either 
party,  of  the  meaning  of  his  own  words  and  acts,  or  of  the 
other  party’s  words  and  acts,  is  material  where  the  intentions 
of  either  party  are  uncertain.  Where  the  offeree  misunder¬ 
stands  what  the  offeror  meant,  his  subjective  meaning  is 
material  only  if  the  offeror’s  words  were  so  ambiguous  that 
they  could  have  had  two  or  more  meanings. 

4-9.  The  two  types  of  situations  involving  mistake  arc 
usually  designated  as  unilateral  and  mutual .  The  general  rule 
is  that  a  contract  will  not  be  rescinded  where  there  is  a 
unilateral  mistake,  but  there  are  some  exceptions.  The  rule  is 
based  on  the  theory  that  the  offer  is  what  the  offeror  leads  the 
offeree  reasonably  to  believe  it  is,  and  that  it  is  inequitable  to 
charge  the  offeree  with  that  which  would  not  put  a  reasonable 
man  on  notice.  The  courts  do  not  say  that  where  one  party 
makes  a  mistake,  the  other  party  can  hold  him  to  it.  The 
courts  do  say  that  where  the  error  or  mistake  made  was  the 
result  of  negligence  and  the  other  party  did  not  or  could  not  be 
reasonably  expected  to  know  that  a  mistake  had  been  made, 
the  contract  will  be  enforced.  If  a  mistake  is  not  due  to 
negligence,  but  the  other  party  reasonably  relics  on  the 
mistake,  the  contract  is  still  valid.  An  exception  is  made 
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where  the  parties  can  be  put  in  a  position  of  status  quo. 

4- 10  Mutual  mistake  presents  a  slightly  different  situa¬ 
tion.  The  parties  disagree  even  though  they  appear  to  be  in 
harmony.  This  happens  where  the  language  is  so  ambiguous 
that  it  has  two  different  meanings.  One  must  analyze  the 
subjective  intentions  of  the  parties  to  ascertain  whether  the 
agreement  constitutes  a  legally  binding  contract.  A  contract 
could  exist  if  one  of  the  parties  knew  or  should  have  known 
that  the  other  party  could  reasonably  have  attached  a  different 
meaning  to  the  language .  Such  a  contract  would  exist  accord¬ 
ing  to  the  meaning  attached  to  the  term  by  the  party  who  knew 
only  one  possible  meaning.  Cases  involving  mutual  mistake 
are  rare. 

5.  Consideration 

5- 1.  A  fundamental  concept  in  contract  formation  is 
bargain  and  exchange.  Each  party  receives  something  of 
value,  and  gives  something  of  value.  Consideration  is  the 
name  given  to  the  “something  of  value,”  i.e.,  the  price  paid 
for  a  promise .  Our  legal  system  requ  ires  only  a  promise  to  do 
or  not  do  something  in  order  to  form  a  binding  contract.  In  a 
unilateral  contract,  the  offeror  is  looking  for  the  act  request¬ 
ed.  In  bilateral  contracts,  however,  each  party  exchanges  a 
promise  for  a  promise.  Actually,  a  number  of  things  consti¬ 
tute  consideration:  a  promise;  a  forbearance;  or  the  creation, 
modification,  or  destruction  of  a  legal  relation  (provided  that 
these  are  given  in  exchange)  (Restatement  of  Contracts 
Section  75). 

5-2.  The  law  distinguishes  between  the  sufficiency  and  the 
adequacy  of  consideration.  Adequacy  refers  to  weight— the 
substantiality  of  the  act  or  promise  given.  Because  of  the 
difficulty  in  determining  the  actual  worth  of  a  promise  or  an 
act,  the  law  will  generally  not  delve  into  the  adequacy  of  a 
consideration.  Sufficiency,  however,  is  another  matter.  “Suf¬ 
ficiency”  means  that  consideration  must  have  value,  and  is 
frequently  stipulated  this  way:  every  consideration  is  suffi¬ 
cient  consideration  except  that  which  is  against  public  policy. 
An  obvious  example  of  an  insufficient  consideration  would 
be  a  promise  to  murder  someone. 

5-3.  The  test  of  sufficiency  involves  benefit  and  detri¬ 
ment.  In  order  for  a  promise  to  be  binding  on  the  party  making 
it  (the  promisor),  he  must  receive  in  return  a  legally  sufficient 
consideration.  This  return  consideration  must  be  legally 
detrimental  to  the  one  who  either  gives  it  or  promises  to  do 
so. 

5-4.  A  promise  to  do  something  that  the  promisor  is  not 
legally  bound  to  do,  or  a  promise  not  to  do  something  that  he 
has  a  legal  right  to  do,  constitutes  a  detriment.  The  detriment 
suffered  by  the  one  who  promises  is  usually  of  benefit  to  the 
other  party,  but  this  is  not  always  true.  Suppose  that  one 
person  promises  to  pay  another  $100  if  he  will  give  up 
smoking  cigarettes.  The  promise  to  give  up  smoking  is  a 
detriment  to  the  promisor  because  he  is  giving  up  a  right  to  do 
something  that  he  has  a  legal  right  to  do.  It  may  not  be  a 
benefit  to  the  one  who  extracted  the  promise,  but  it  is  not 
necessary  that  such  benefit  exist.  It  is  enough  that  the  one 
promising  to  give  up  smoking  suffered  a  detriment.  On  the 
other  hand,  mere  benefit  without  detriment  is  not  sufficient 
consideration.  Where  Able  agrees  not  to  murder  Baker,  it  is 
not  sufficient  consideration  because  Able  does  not  suffer  a 


legal  detriment;  he  is  promising  not  to  do  something  that  he 
does  not  have  a  legal  right  to  do  anyway.  Where  one  promises 
to  do  something  and  lacks  legal  capacity  to  hind  himself 
(insanity,  or  perhaps  minority  in  a  state  where  these  contracts 
are  void  rather  than  voidable),  the  promise  is  not  detrimental . 
Where  one  who  promises  to  do  something  is  already  legally 
bound  to  do  that  act  by  prior  commitment,  or  where  a 
promise  is  illusory  in  the  sense  that  it  really  promises  nothing 
of  any  substantial  value  (a  promise  to  buy  all  of  a  product  that 
the  promisor  wants  to  buy),  there  is  no  detriment.  The  same 
can  be  said  of  a  promise  to  do  an  illegal  act. 

5-5.  Another  important  concept  is  that  of  mutuality  of 
obligation.  Both  parties  must  be  bound,  or  neither  is  bound. 
If  consideration  given  by  one  party  is  legally  insufficient,  the 
party  receiving  the  legally  insufficient  consideration  is  not 
obligated .  If  Able  promises  to  do  something  that  he  is  already 
bound  to  do  (finish  a  building  according  to  an  existing 
agreement),  and  if  this  promise  is  given  in  exchange  for  a 
promise  on  the  part  of  Baker  (to  pay  money).  Baker’s 
promise  will  not  be  binding.  Since  Able  would  not  be 
suffering  a  detriment.  Baker  is  not  receiving  sufficient 
consideration.  The  idea  behind  contract  formation  is  bargain 
and  exchange,  and  Baker  would  not  be  receiving  a  fair 
exchange.  An  interesting  line  of  cases  involves  requirement 
contracts.  Suppose  that  Able  promises  to  buy  from  Baker  all 
the  widgets  that  he  needs  or  requires  in  the  next  year  in  return 
for  Baker’s  promise  that  he  will  not  sell  to  anyone  else.  This 
contract  is  binding  on  both  parties.  When  Able  promises  to 
buy  all  the  widgets  he  needs  from  Baker,  he  impliedly 
promises  that  he  will  not  buy  widgets  from  anyone  else.  This 
is  a  detriment  because  he  has  a  legal  right  to  buy  widgets  from 
anyone  he  pleases. 

5-6.  The  promise  of  future  performance  and  the  giving  up 
a  right  are  valid  considerations,  but  past  “favors”  of 
contractors  for  which  no  legal  obligation  exists  may  not  be 
consideration  for  present  promises  by  the  Government.  A 
contractor  who  "gave”  supplies  to  the  Government,  for 
example,  could  not  claim  this  as  consideration  for  slipping 
the  delivery  schedule  on  a  later  acquired  Government  contract. 

5-7.  The  doctrine  of  consideration  has  from  time  to  time 
come  under  attack  as  unfair  and,  in  many  instances,  unrealistic. 
The  requirement  of  consideration  in  contracts  stems  from  the 
theory  that  it  is  more  likely  that  one  party  to  an  agreement  will 
perform  according  to  his  promise  if  he  expects  to  receive 
something  of  value  in  exchange.  Therefore,  it  probably  will 
not  be  necessary  to  force  compliance  by  court  action. 
Furthermore,  it  is  more  likely  that  a  promise  has  in  fact  been 
made  where  there  is  consideration  supporting  it.  In  early 
England,  it  was  possible  to  make  unsupported  promises 
binding  by  the  use  of  a  seal.  It  was  thought  that  where  the 
promisor  took  the  time  and  trouble  to  affix  his  seal  to  a 
written  promise,  there  was  not  much  doubt  that  he  made  the 
promise  and  that  he  was  serious.  The  majority  of  states  have 
abolished  the  seal  as  a  substitute  for  consideration,  but  some 
states  have  made  consideration  unnecessary  in  certain 
situations.  Pennsylvania,  New  Mexico,  California,  and  New 
York  are  typical  of  states  where  promises  in  writing  are  valid 
even  though  they  are  not  supported  by  consideration  The 
Uniform  Commercial  Code,  in  Section  2-205,  provides  that 
an  offer  which  states  that  it  is  irrevocable  for  a  stipulated 
length  of  time,  is  in  fact  irrevocable  if  the  promise  is  in 
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writing  and  signed  by  the  offeror  or  his  agent.  Because  of  the 
hardship  that  is  sometimes  caused  by  the  unenforceability  of 
promises  which  are  not  supported  by  consideration,  the 
doctrine  of  promissory  estoppel  was  created.  The  Restatement 
of  Contracts,  Section  90,  states,  “A  promise  which  the 
promisor  should  reasonably  expect  to  induce  action  or 
forbearance  of  a  definite  and  substantial  character  on  the  part 
of  the  promisee  and  which  does  induce  such  action  or 
forbearance  is  binding  if  injustice  can  be  avoided  only  by 
enforcement  of  the  promise.”  Through  the  use  of  this 
doctrine,  the  law  attempts  to  prevent  hardship  even  though  a 
promise  is  not  supported  by  consideration.  The  doctrine  is 
infrequently  applied. 

6.  Certainty  of  Terms 

6- 1 .  It  is  essential  to  contract  enforceability  that  its  terms 
be  sufficiently  clear  to  permit  the  courts  to  conclude  that  a 
contractual  agreement  was  intended.  If  so  concluded,  the 
courts  will  apply  well-established  rules  of  construction  to 
construe  the  meaning  of  the  language  used  by  the  parties. 
Even  important  provisions,  such  as  price  and  delivery  schedule, 
have  been  supplied  by  the  courts  (a  reasonable  price  or  time) 
so  that  they  might  find  the  contract  enforceable.  Thus,  to  be 
fatally  uncertain,  the  contract  must  be  so  indefinite  as  to  have 
no  exact  meaning. 

7.  Lawful  Purpose 

7- 1.  The  right  to  contract  is  fundamental,  but  not  absolute. 
The  liberty  to  contract  is  subservient  to  the  public  welfare. 
Reasonable  restrictions  may  be  imposed  under  the  police 
power  (when  clearly  required  for  the  public  interest).  In 
addition  to  statutory  control  of  the  right  to  contract,  the  courts 
have  the  power  to  declare  certain  types  of  contracts  contrary 
to  the  public  policy— and  to  render  them  void . 

7-2.  As  a  general  rule,  a  contract  which  violates  a  statute 
is  unlawful  and  void,  and  will  not  be  enforced.  A  statute  can 
expressly  declare  that  a  specific  type  of  contract  is  prohibited, 
and  such  contract  is  absolutely  void.  This  is  true  whether  the 
statute  is  State  or  Federal.  An  example  of  this  type  of  statute 
is  the  one  pertaining  to  gambling  contracts. 

7-3.  There  are  some  problems  in  this  area,  however.  The 
view  once  taken  was  that  a  contract  was  void  if  made  in 
violation  of  a  statute  which  imposed  a  penalty.  The  modem 
trend  seems  to  be  to  look  to  the  intention  of  the  legislature  to 
determine  whether  that  body  intended  the  statute  for  the 
protection  of  the  public  or  for  the  purpose  of  raising  revenue. 
If  revenue  were  the  intention,  then  the  contract  is  not  void 
and,  as  a  result,  is  not  illegal.  The  following  statutes  are 
found  in  many  states  and,  as  a  general  rule,  are  for  the 
protection  of  the  public.  Contracts  made  in  violation  of  these 
statutes  are  null  and  void: 

1 .  Statutes  prohibiting  gaming  and  wagers; 

2.  Statutes  prohibiting  the  taking  of  usury; 

3  Statutes  prohibiting  labor,  business,  etc. ,  on  Sunday; 

4.  Statutes  regulating  the  sale  of  intoxicating  liquor;  and 

5  Statutes  regulating  the  conduct  of  a  particular  article  of 
commerce. 

74.  Even  without  the  benefit  of  statute,  certain  catego¬ 


ries  of  contracts  are  against  public  policy.  Public  policy  is  the 
common  sense  and  conscience  of  the  community,  extended 
and  applied  to  matters  of  public  morals,  health,  safety,  and 
welfare.  The  principle  of  law  is  based  on  the  theory  that  one 
cannot  lawfully  do  that  which  has  a  tendency  to  be  injurious 
to  the  public  or  against  the  public  good.  Contracts  that  bring 
about  results  which  the  law  seeks  to  prevent  are  unenforce¬ 
able  as  against  public  policy.  Generally,  actual  injury  or 
damage  need  not  be  shown  since  it  is  the  tendency  to 
prejudice  the  public  good  that  is  being  prohibited.  The 
following  list  is  illustrative  of  those  types  of  contracts 
deemed  to  be  against  the  public  interest: 

1.  Agreements  to  unreasonably  restrain  trade  or  business 
(reasonable  restraints,  such  as  a  promise  not  to  engage  in 
business  for  a  short  time  and  in  a  small  area,  are  not  against 
public  policy). 

2.  Agreements  for  the  sale  of,  or  traffic  in,  a  public  office 
(as  where  1  contract  with  you  for  a  price  to  use  my  political 
influence  to  get  you  appointed  to  a  public  office). 

3.  Agreements  by  public  officers  for  greater  pay  than  is 
fixed  by  law  for  the  performance  of  official  duties  (where  1 
offer  a  public  official  money  to  do  something  that  he  already 
is  required  to  do). 

4.  Agreements  involving  the  assignment  by  a  public 
officer  of  his  pay  for  future  duties  to  be  performed  (assign¬ 
ment  for  past  duties  is  not  illegal  or  against  public  policy— 
here,  the  harm  is  that  the  public  officer  is  not  as  likely  to 
perform  diligently  where  he  knows  that  his  future  compensa¬ 
tion  in  reality  does  not  belong  to  him). 

5.  Agreements  to  influence  legislation  by  personal  solic¬ 
itation  of  the  legislature  or  other  objectionable  means,  rather 
than  by  objective  persuasion  and  argument  (1  can  persuade 
him  to  pass  this  bill  because  of  personal  orpolitical  reasons). 

6.  Agreements  to  procure  Government  contracts  by  per¬ 
sonal  or  political  influence,  or  by  corrupt  means.  Whether 
the  fee  is  contingent  is  material  in  some  courts— the  rule 
being  that  if  the  fee  is  contingent,  it  appears  that  corrupt 
means  or  duress  will  be  used;  and  this  is  against  public 
interests. 

7.  Agreements  by  or  between  public  or  quasi  public 
corporations  which  interfere  with  their  public  duty  (where 
two  railroads  might  contract  to  do  something  which  might 
adversely  affect  their  service  to  the  public). 

8.  Agreements  between  private  citizens  which  would 
violate  duties  owed  to  the  public  (as  an  agreement  whereby 
one  person  for  a  return  consideration  agrees  to  withdraw  his 
appeal  to  the  legislature  fora  public  improvement). 

7-5.  Other  types  of  contracts  are  illegal  and  unenfor¬ 
ceable  because  they  are  considered  unfair  or  overreaching, 
or  are  believed  to  corrupt  morals: 

1 .  Contracts  to  defraud  or  injure  third  persons  (an  agree¬ 
ment  to  sell  inferior  goods  and  falsely  advertise  them— a 
contract  to  induce  a  person  to  break  a  contract  with  another 
person— a  contract  to  commit  a  tort  against  another  person, 
etc.). 

2.  Contracts  harmful  to  the  administration  of  justice  (a 
contract  to  perjure  yourself  in  a  trial— a  contract  to  suppress 
lawful  evidence— a  contract  to  not  prosecute  a  felony,  etc.). 

3.  Contracts  whereby  one  party  who  does  not  have  any 
interest  in  a  suit  maintains  one  of  the  parties  to  a  controversy 
with  the  result  that  a  suit  is  brought  which  would  not  have 


% 

r.OVV* *"«  r-  <■.  •*.  V 

■■.•.’.vVc.V.'.vV.  aV 


•v;..  •  -.  vv  • 


••  ••  .*•  .'O 

V*  v*  .* 


been  brought  had  it  not  been  for  the  assistance  (called 
maintenance). 

4  Contracts  whereby  one  party  unrelated  to  the  suit 
agrees  with  a  party  to  the  suit  that  they  will  split  the  proceeds 
of  the  suit,  and  whereby  the  one  not  related  to  the  suit  agrees 
to  bear  all  the  expenses  of  the  suit  (called  Champerty). 

5.  Contracts  harmful  to  the  marriage  relation  (a  contract 
between  two  persons  to  prevent  the  marriage  of  a  third 
person— a  contract  whereby  one  person  “bet”  the  other  that 
he  will  not  marry  within  a  certain  time  period— a  marriage 
brokerage  contract— a  contract  whereby  the  father  for  con¬ 
sideration  promises  that  his  daughter  will  marry  the  other). 

7-6.  The  law  will  not  aid  either  party  to  an  illegal  contract. 
If  the  contract  is  executory,  neither  party  may  enforce  it.  If 
the  contract  is  executed,  a  court  will  not  permit  rescission  and 
recovery.  Where  an  agreement  is  illegal  in  part  only,  the  part 
which  is  lawful  may  be  enforced  if  it  can  be  separated  from 
the  part  which  is  illegal.  If  any  part  of  the  consideration  given 
for  a  single  promise  is  illegal,  and  there  is  no  possibility  of 
separation,  there  can  be  no  enforcement.  If  several  consider¬ 
ations,  one  of  which  is  bad,  are  given  for  several  promises, 
and  if  the  legal  consideration  is  apportioned  to  the  legal 


promise,  the  legal  part  is  enforceable.  If  two  promises,  one 
lawful  and  one  unlawful,  are  given  for  a  legal  consideration, 
the  lawful  promise  is  enforceable. 

7-7.  There  are  some  exceptions  to  this  “hands-off’  doc¬ 
trine.  Where  a  party  to  the  contract  is  the  very  one  (or  where 
he  is  in  that  class)  for  whose  protection  the  contract  was  made 
illegal,  he  may  enforce  it  or  obtain  restitution.  Examples 
include: 

1 .  Where  a  person  buys  bonds  that  are  illegal  because  they 
conflict  with  Blue  Sky  laws,  the  one  who  buys  them  is  the 
very  one  for  whose  benefit  the  laws  were  passed  and, 
therefore,  can  enforce  the  contract. 

2.  One  who  is  insured  under  a  policy  which  is  illegal 
because  the  company  did  not  use  an  approved  form  can 
enforce  the  policy. 

3.  Where  a  party  to  the  illegal  contract  repents  and 
rescinds  before  any  part  of  the  illegal  purpose  is  carried  out, 
he  may  have  restitution  of  the  money  or  goods  he  has  given. 

4.  Where  a  party  to  the  contract  is  not  in  pari  delicto 
because  he  was  induced  to  enter  into  the  bargain  by  fraud, 
duress,  or  strong  economic  pressure,  he  may  have  restitution 
(the  other  party  is  more  to  blame  for  this  contract). 


CHAPTER  3 


General  Contract  Principles  and  Authority 


ALTHOUGH  SUBJECT  to  some  important  exceptions, 
general  contract  principles  apply  equally  to  private  contracts 
and  Government  contracts.  It  is  essential,  therefore,  that 
fundamental  contract  principles  become  a  part  of  the  working 
knowledge  of  anyone  interested  in  the  subject  of  Government 
contracts.  To  this  end,  this  chapter  endeavors  to  highlight 
some  cf  the  mere  basic  general  contract  principles. 

1 .  Classification  of  Contracts 

1-1.  Contracts  are  usually  classified  according  to  the 
intention  of  the  offeror  at  the  time  he  extends  his  offer.  They 
may  be  bilateral  or  unilateral,  express  or  implied,  oral  or 
written. 

1-2.  Bilateral  and  Unilateral  Contracts.  An  offer  which 
asks  for  a  promise  as  agreed  exchange  is  called  a  bilateral 
contract.  In  such  a  contract,  each  party  is  a  promisor  and  a 
promisee.  Probably  the  majority  of  contracts  are  of  this 
two-sided  kind.  On  the  other  hand,  an  offer  which  looks 
forward  to  an  act  as  the  agreed  exchange  is  called  a  unilateral 
or  one-sided  contract.  In  this  situation,  one  party  is  a 
promisor  only  while  the  other  is  a  promisee  only.  The 
promise  is  conditioned  upon  the  requested  act,  and  does  not 
become  binding  until  the  act  is  given.  In  some  circumstances, 
it  is  either  very  difficult  or  impossible  to  determine  just  what 
the  offeror  wants  in  return  for  his  promise.  In  these  cases,  it  is 
presumed  that  an  offer  invites  the  formation  of  a  bilateral 
contract.  The  rationale  behind  this  presumption  is  that  if  the 
offer  looks  forward  to  a  return  promise,  the  offeror  is 
afforded  some  degree  of  protection.  This  is  true  because  in  a 
unilateral  offer  the  offeree  may  begin  the  act  but  not  finish  it, 
in  which  case  the  offeror  does  not  receive  what  he  wanted 
while  at  the  same  time,  during  the  performance  of  the  act  by 
the  offeree,  the  offeror  is  bound  to  keep  his  offer  open,  at 
least  for  a  reasonable  time. 

1-3.  Express  and  Implied  Contracts.  There  are  two 
kinds  of  implied  contracts:  implied  in  fact  and  implied  in  law 
(quasi-contracts).  Express  contracts  and  implied  in  fact 
contracts  are  based  on  actual  agreement.  In  express  con¬ 
tracts,  the  parties  manifest  their  intention  to  be  bound  by 
using  oral  or  written  words  or  other  signs  or  symbols  that,  by 
previous  convention,  stand  for  words  and  predetermined 
meanings.  In  the  implied  in  fact  contract,  the  parties  manifest 
their  intentions  by  conduct  rather  than  by  such  words  or  other 
symbols.  On  the  other  hand,  implied  in  law  contracts  (quasi¬ 
contracts)  are  not  based  upon  an  agreement  or  promises. 
Manifested  intention  to  contract  is  not  an  element  in  its 
structure.  In  very  general  terms,  an  implied  in  law  contract 


exists  where  one  person  has  received  or  used  something  for 
which  it  is  just  that  he  should  compensate  the  other.  If  one 
person  confers  a  benefit  upon  another,  he  may  recover  the 
reasonable  value  of  it  in  quasi-contract  if,  as  between  the  two 
persons  involved,  it  is  otherwise  unjust  for  the  recipient  to 
retain  or  enjoy  the  benefit.  Under  quasi-contract,  the  amount 
of  recovery  is  not  necessarily  the  amount  that  is  paid  for 
similar  things  or  services  (although  this  may  be  the  price 
arrived  at  by  the  courts  in  some  cases),  but  rather  the  worth  of 
these  benefits  or  things  to  the  person  who  has  received  them . 
If  Able  expends  costly  time  and  money  in  doing  something 
for  Baker  under  such  circumstances  that  the  doctrine  of 
quasi-contract  would  be  brought  into  effect.  Able  may  not 
recover  if  the  service  performed  was  not  of  any  monetary 
value  to  Baker.  In  addition,  not  all  benefits  are  compensable. 
One  cannot  force  benefits  on  another,  for  example.  Where 
one  person  refuses  the  service  and  the  other  performs  the 
services  anyway,  there  will  not  be  any  recovery  in  quasi¬ 
contract.  The  theory  upon  which  quasi-contract  is  based  is 
that  of  unjust  enrichment.  Quasi-contract  is  utilized  only 
where  it  would  be  unjust  not  to  compensate  the  person  who 
performed  the  service,  or  who  transferred  title  or  use  of 
goods. 

1-4.  Generally  speaking,  there  are  two  prime  areas  in 
which  quasi-contract  cases  arise.  The  first  involves  emer¬ 
gency  fact  situations.  Where  there  is  an  emergency  and  one 
performs  services  for  another,  there  is  a  presumption  that  the 
services  are  performed  gratuitously.  An  exception  is  made 
when  the  performer  of  the  services  goes  to  great  trouble  or 
expense  in  the  doing  of  the  service.  Another  exception  is 
where  the  one  performing  the  service  is  a  professional  in  that 
particular  line  of  work.  (There  is  a  presumption  that  the 
professional  is  pursuing  his  profession.) 

1-5.  The  second  area  in  which  quasi-contract  cases  arise 
is  where  one  has  a  duty  to  do  something  and  someone  else 
voluntarily  acts  for  him  so  that  his  duty  is  discharged  or 
satisfied.  The  one  who  had  the  duty  is  unjustly  enriched,  and 
must  answer  in  quasi-contract. 

1-6.  The  Government  cannot  be  held  to  be  obligated 
under  the  quasi-contract  doctrine;  and  the  Court  of  Claims 
has  no  power  to  bind  the  United  States  in  “quantum  meruit” 
(for  the  reasonable  value  of  services  rendered)  ( Fincke  v.  US, 
CtCl  470-80C  (1982)). 

1-7.  Oral  and  Written  Contracts.  As  a  general  rule,  a 
contract  need  not  be  in  writing  to  be  enforceable.  In  fact,  the 
vast  majority  of  contracts  executed  today  arc  oral  ones. 
However,  there  are  some  very  important  exceptions  to  the 
general  rule.  These  exceptions  were  initiated  about  three 
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hundred  years  ago,  in  England .  The  British  Statute  of  Frauds 
was  enacted  by  Parliament  in  1677.  Its  purpose  was  “the 
prevention  of  many  fraudulent  practices,  which  are  com¬ 
monly  endeavored  to  be  upheld  by  perjury  and  subornation  of 
pctjury.”  It  contained  two  sections  relative  to  the  require¬ 
ment  of  a  writing  in  contract  formation.  Most  states,  by 
enactment  of  their  own  statutes,  have  followed  the  substance 
of  each  of  these  sections.  In  many  states,  however,  variations 
have  been  deemed  necessary  and  desirable.  Section  Four  of 
the  original  statute  required  that  no  action  could  be  brought 
unless  the  agreement  was  in  writing,  or  unless  there  were 
some  note  or  memorandum  relating  to  the  agreement  and 
signed  by  the  party  who  was  to  be  charged  with  the  contract, 
on 

1.  promises  by  an  executor  or  administrator  to  answer 
damages  to  the  estate  out  of  his  own  estate, 

2.  promises  to  answer  for  the  debt  of  another, 

3.  promises  made  upon  the  consideration  of  marriage, 

4.  contracts  for  the  sale  of  lands  or  any  interest  in  land, 
and 

5.  contracts  not  to  be  performed  within  one  year  of  their 
making. 

Section  Seventeen  of  the  original  statute  relates  to  the  sale  of 
goods  over  a  specified  amount.  Both  the  Uniform  Sales  Act 
and  the  Uniform  Commercial  Code  contain  sections  which 
have  in  effect  enacted  the  provisions  of  the  original  Section 
Seventeen.  Most  states  will  not  enforce  a  contract  for  more 
than  $500  unless  it  is  embodied  in  a  written  contract  or 
memorandum  signed  by  the  party  to  be  charged.  There  are 
some  escape  clauses,  relating  primarily  to  receipt  and  reten¬ 
tion  of  goods. 

1-8.  The  statute  of  frauds  requirements  do  not  apply  to 
executed  (completed  on  both  sides)  contracts,  and  the  doc¬ 
trine  of  part  performance  will  operate  so  as  to  make  enforce¬ 
able  many  contracts  which  would  have  otherwise  been 
unenforceable. 

1-9.  In  the  vast  majority  of  cases  involving  laige  and 
socially  important  contracts,  the  parties  reduce  their  under¬ 
standing  to  writing  so  as  to  preclude  any  problems  concern¬ 
ing  the  statute  of  frauds.  In  very  few  cases  does  one  find  any 
difficulty  with  a  statute  of  frauds  problem  in  large  contracts. 
Probably  the  most  frequent  area  in  which  statute  questions 
arise  is  where  the  parties  to  a  prior  written  agreement  purport 
to  modify  the  agreement  orally.  When  the  parties  have 
entered  a  written  contract  and  then  subsequently  agree  to 
modify  it  orally,  the  oral  modification  is  unenforceable  if  it  is 
still  executory.  If  the  oral  agreement  has  been  executed,  then 
it  is  enforceable  because  the  only  purpose  of  the  statute  is  to 
prevent  the  enforcement  of  executory  oral  agreements. 

1-10.  The  oral  contract  as  such  is  not  used  in  Government 
contracting.  The  funding  statutes  require: 

a  binding  agreement  in  writing  ...  in  a  manner  and  form  and  for  a 

purpose  authorized  by  law 

before  an  obligation  can  be  recorded  as  such  (3 1  USC  200). 
Oral  orders  under  $10,000  may  be  placed  with  Federal 
Supply  Schedule  contractors  (DAR  5-107).  (The  “writing” 
requirement  is  satisfied  by  the  contractor’s  use  of  a  delivery 
ticket.) 


2.  General  Contract  Principles 

2-1.  There  are  several  principles  involved  in  Contract 
Law.  A  principle  can  be  defined  as  a  fundamental  iruth  or  a 
basic  law.  Principles  help  us  to  understand  certain  aspects  of 
Contract  Law.  We  shall  see  how  certain  principles  relate  to 
four  important  aspects  of  Contract  Law:  conditions,  divisi¬ 
bility,  substantial  performance,  and  discharge  of  contracts. 

2-2.  Conditions.  The  parties  in  many  contracts  either 
expressly  or  impliedly  qualify  their  promises  to  perform 
upon  the  happening  or  nonhappening  of  an  event  which  is 
called  a  condition.  This  condition  can  be  almost  anything 
other  than  the  mere  passage  of  time.  It  is  customarily  said  that 
only  contingent  events  can  constitute  conditions  because  if 
the  event  is  not  contingent,  then  it  is  bound  to  happen  and 
therefore  it  falls  within  the  rule  that  mere  passage  of  time  is 
not  a  condition. 

2-3.  Although  it  is  only  procedurally  important,  there  are 
types  of  conditions  that  can  qualify  a  promise.  A  condition 
which  must  happen  before  a  duty  to  perform  arises  is  called  a 
condition  precedent.  A  condition  which  follows  the 
performance  and  operates  to  defeat  or  annul  it  upon  the 
subsequent  failure  of  either  party  to  comply  with  the  condition  is 
called  a  condition  subsequent.  In  either  case,  the  happening 
of  the  condition  excuses  performance.  The  effect  of  a  condition 
failure  is  to  discharge  the  duty  of  the  promisor  (except  where 
the  condition  is  within  his  control  and  he  is  under  a  duty  to 
bring  about  the  happening  of  the  condition) .  Where  a  condition 
is  also  a  promise,  its  failure  both  excuses  performance  on  the 
part  of  the  promisor  and  gives  him  a  cause  of  action  for 
breach  of  contract.  Frequently,  however,  it  is  difficult  to 
determine  when  a  condition  is  also  a  promise.  In  such 
circumstances,  rules  of  thumb  are  resorted  to.  A  condition  is 
also  a  promise  where  the  event  which  constituted  the  condition 
is  within  the  control  of  the  one  who  imposes  it,  and  where  he 
is  under  a  duty  to  bring  about  the  happening  of  it.  A  condition 
is  also  a  promise  where  a  bilateral  contract  is  intended  and  the 
condition  is  the  whole  performance  which  has  been  promised. 

2-4.  Where  promises  in  a  contract  are  not  expressly 
mentioned,  the  law  may  imply  them  as  condition.  Where  the 
courts  imply  a  condition,  there  is  said  to  exist  a  constructive 
condition.  In  other  words,  the  courts  will  imply,  if  they  can 
reasonably  interpret  the  parties  to  so  intend,  that  promises 
may  be  conditions  as  well  as  promises.  The  real  question  is 
whether  a  promise  is  independent  of  the  other  promise  (in  a 
bilateral  contract)  so  that  the  promise  may  bring  an  action  for 
breach  without  performance  or  tender  of  performance. 
Suppose  that  Able  agrees  to  buy  Baker’s  house  with  delivery 
of  the  deed  to  be  made  on  May  1,  1985.  Payment  must  be 
made  before  Baker  is  obligated  to  perform  or  before  Able  can 
sue  for  breach.  This  is  true  even  though  Baker  did  not  extract 
from  Able  the  condition  that  he  must  pay  or  offer  to  pay 
simultaneously.  A  general  rule  is  that  where  mutual  promises 
are  agreed  to  as  the  exchange  for  each  other,  and  are  to  be 
performed  simultaneously,  each  performance  is  a  constructive 
condition  of  the  duty  to  perform  the  other.  If  one  is  to  be 
performed  before  the  other,  its  performance  is  as  much  a 
condition  precedent  as  if  expressly  made  so.  This  was  not 
always  true.  In  the  past,  if  promises  were  not  expressly  said 
to  be  dependent  and  conditional  on  each  other,  they  were 
construed  as  independent  and  not  conditional.  The  end  of  this 
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doctrine  came  in  the  early  English  case  of  Kingston  v. 
Preston,  Kings  Bench.  1773.  Today,  the  rule  is  that  per¬ 
formances  in  bilateral  contracts  for  an  agreed  exchange  arc 
constructively  dependent  and  conditional  (solely  in  the  interests 
of  a  just  result,  whatever  the  intention  of  the  parties  in  this 
regard). 

2-5.  Divisibility.  Problems  frequently  arise  with  respect 
to  contracts  in  which  performances  are  in  installments. 
Where  the  parties  to  a  contract  have  divided  their  respective 
performances  into  installments  or  otherwise  separate  units,  it 
is  important  to  determine  whether  the  contract  is  divisible.  If 
the  contract  is  divisible,  the  performances  are  independent— 
and  it  is  only  necessary  to  perform  one  installment  in  order  to 
be  entitled  to  receive  the  corresponding  equivalent 
performance.  Where  a  contract  is  not  a  divisible  one.  all  of 
the  installments  would  have  to  be  performed  before  any 
payment  or  counter  performance  could  be  demanded.  Suppose 
that  Able  has  agreed  to  build  four  houses  for  Baker  at  a  price 
of  $50,000  per  house.  Able  can  collect  $50,000  as  soon  as  he 
finishes  the  first  of  the  four  houses.  On  the  other  hand, 
suppose  that  Able  agrees  to  supply  Baker  with  75,000  bricks 
to  be  delivered  in  installments  of  25,000  each  on  specified 
dates.  Unless  otherwise  agreed  upon.  Baker  will  be  required 
to  pay  only  when  all  of  the  75,000  bricks  have  been  delivered . 

2-6.  Where  performances  arc  to  be  rendered  at  different 
times,  the  performance  which  is  to  come  first  is  a  constructive 
(if  not  express)  condition  precedent  to  the  duty  of  the  other 
party  to  perform  later.  If  Able  promises  to  buy  goods  from 
Baker  on  June  1  and  pay  on  June  15.  and  Baker  promises  to 
deliver  the  goods  on  June  1 ,  the  delivery  on  June  1  by  Baker  is 
a  constructive  condition  precedent;  and  Able  may  sue  for 
nondelivery,  on  June  2,  without  tendering  payment  (which 
would  not  be  due  until  June  15).  If  Able  waited  until  June  15 
to  bring  suit,  he  would  be  forced  to  tender  payment  because 
the  performances  become  current  conditions  by  the  lapse  of 
time.  Since  the  agreed  exchange  can  now  be  performed  at  the 
same  time,  the  law  will  construct  concurrent  conditions. 

2-7.  If  one  performance  takes  time  while  the  other  can  be 
performed  instantaneously,  the  one  that  takes  time  is  a 
condition  precedent  to  the  duty  to  perform  the  other.  If  Able 
agrees  to  work  for  Baker  for  one  month,  he  cannot  collect 
until  he  finishes  the  month’s  work. 

2-8.  Substantial  Performance.  Where  a  party  to  a  contract 
promises  a  certain  performance,  the  other  party  expects  full 
performance,  even  if  it  is  extremely  difficult  (or  even 
impossible).  The  parties  can  require  exact  or  perfect 
performance  if  they  so  desire;  but  insofar  as  constructive 
conditions  arc  concerned,  the  promisor  who  has  substantially 
performed  has  met  the  condition  precedent  to  the  extent  that 
he  can  recover  the  full  contract  price,  less  damages  suffered 
by  the  other  party  because  of  only  partial  performance.  The 
doctrine  of  substantial  performance  does  not  apply  where  the 
party  who  partly  performed  is  guilty  of  bad  faith,  or  of  willful 
breach. 

2-9.  The  doctrine  of  substantial  performance  requires 
that  the  performance  actually  tendered  be  substantial  in  an 
objective  sense.  The  concept  of  substantial  performance  is 
entwined  in  the  concept  of  material  breach.  It  might  be  said 
that  performance  is  substantial  where  there  has  not  been  a 
material  breach  of  a  promise  to  perform.  The  relationship  of 
material  breach  to  substantial  performance  can  be  marked  by 
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a  dividing  line,  one  side  of  which  is  substantial  performance 
and  the  other  side  material  breach.  As  in  all  situations  where  a 


fine  line  separates  two  values,  there  are  cases  in  which 
substantial  performance  and  material  breach  arc  proximate 
to  each  other.  In  determining  the  materiality  of  a  failure  to 
fully  perform  a  promise,  the  courts  use  a  variety  of 
considerations.  A  representative  but  not  all  inclusive  list 
would  include  the  degree  of  completion  of  the  promise  in  a 
physical  sense,  the  hardship  on  each  party,  the  determination 
of  the  one  failing  to  fully  perform,  and  the  adequacy  of 
compensation  to  the  injured  party. 

2-10.  Discharge  of  Contracts.  The  “discharge  ol  a 
contract"  means  that  obligations  incurred  by  the  parties 
when  they  entered  into  the  agreement  are  excused.  They  arc 
no  longer  bound  to  perform.  Contracts  may  be  discharged  in 
a  number  of  ways: 

1 .  Performance  by  both  parties. 

2.  An  agreement  to  rescind  the  contract. 

3.  A  new  contract.  By  agreement  of  all  parties,  the  new 
contract  can  discharge  the  original  one.  An  express  substitution 
of  the  new  contract  for  the  original  one  would  be  given  that 
effect  by  the  courts.  Additionally,  a  new  contract  (between 
the  same  parties,  and  relating  to  the  same  subject  matter) 
which  is  wholly  or  substantially  inconsistent  with  the  first 
contract  may  discharge  duties  arising  under  that  first  contract. 
Under  such  circumstances,  the  courts  infer  a  substitution. 

4.  The  original  parties  may  agree  to  substitute  a  new  party 
for  one  of  themselves.  Assuming  consent  (of ‘he  new  party), 
the  new  party  assumes  the  obligations  of  the  original  par.y.  A 
release,  such  as  an  agreement  called  "novation,”  acts  to 
discharge  only  the  substituted  party’s  obligations. 

5.  An  accord  and  satisfaction  operates  to  discharge  a 
contract.  One  of  the  parties  may  become  dissatisfied  with  his 
promise  and  wish  to  substitute  a  new  one.  There  are  even 
instances  where  the  parties  arc  not  certain  just  what  they  did 
promise.  In  both  of  these  cases,  the  parties  might  agree  to  a 
new  contract  which  has  the  effect  of  discharging  the  old  one. 
Suppose  that  Able  contracted  to  provide  a  service  for  Baker, 
with  the  price  term  left  open  (not  unusual  for  service  contrac¬ 
tors,  who  frequently  only  quote  cost  estimates).  After  the 
work  is  completed.  Able  sends  Baker  a  bill  for  $500.  Baker, 
believing  the  bill  to  be  unreasonable,  refuses  to  pay  it.  After 
several  discussions,  the  parties  arc  unable  to  reach  an  agree¬ 
ment.  Baker  sends  Able  a  check  for  $400,  and  writes  "Final 
payment  of  amount  due  from  Baker  to  Able  on  service 
contract  no.  123  4”  on  the  reverse  side  of  the  check.  Abie’s 
cashing  of  the  check  would  be  interpreted  by  the  Courts  as 
final  agreement  on  the  price.  Such  an  agreement  is  called  an 
accord.  When  the  bank  honors  the  check  by  making  pay¬ 
ment,  the  agreement  has  been  performed;  and  the  perfor¬ 
mance  of  the  new  agreement  in  lieu  of  the  old  obligation  is 
called  a  satisfaction.  Thus,  by  accord  and  satisfaction.  Baker's 
obligations  under  the  original  contract  have  been  discharged. 
Note,  however,  that  an  accord  and  satisfaction  will  operate 
only  where  there  is  a  genuine  dispute  over  a  contract  term 

6.  When  a  contract  provides  for  the  payment  of  a  stated 
sum,  payment  of  that  amount  will  discharge  the  paying  party 
of  any  further  obligations;  but  aetual  payment  is  not  essential 
if  the  contract  amount  is  sufficient  to  act  as  a  discharge 
(otherwise,  the  party  to  be  paid  could  withhold  performance 
by  merely  refusing  to  accept  payment). 
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7.  Finally,  contract  duties  can  be  discharged  by  operation  of 
law  (execution  of  a  judgment,  or  adjudication  of  bankruptcy). 

3.  Power  and  Authority  of  the  United  States  to  Contract 

3-1 .  Among  the  powers  delegated  to  the  United  States  is 
the  authority  to  enter  into  contracts.  Though  some  of  the 
specific  contract  duties  are  authorized  in  the  Constitution, 
other  duties  are  implied. 

3-2.  Inherent  Power  to  Contract.  The  United  States 
Government  has  the  right  to  contract  as  an  essential  element 
of  its  sovereign  powers  Not  expressed  in  so  many  words, 
this  right  is  implied  from  the  theory  that  a  Government  is 
charged  with  the  performance  of  public  duties  and  that 
contract  formation  is  not  only  proper  but  necessary.  Since 
our  Government  is  one  of  delegated  powers,  this  right  to 
contract  is  limited  in  scope  to  the  authority  delegated. 
Therefore,  in  order  to  ascertain  whether  a  particular  contract 
entered  into  by  the  Government  is  valid,  it  is  necessary  to 
examine  the  subject  in  light  of  constitutional  authority.  Both 
the  executive  and  legislative  branches  of  our  Government  are 
delegated  specific  duties  under  the  Constitution;  and  in 
carrying  out  these  duties,  it  is  necessary  for  the  Government 
to  enter  into  contracts  with  non-Govemment  parties.  Article 
I  establishes  the  Legislative  Branch  of  our  Government,  and 
designates  the  power  that  is  vested  in  Congress.  Section  VIII 
(of  Article  I)  lists  a  number  of  powers  that  require  contract 
formation.  The  most  prominent  powers  include  “To  raise 
and  support  armies  .  .  .”,  “To  provide  and  maintain  a 
Navy,”  “To  borrow  money  on  the  credit  of  the  United 
States.”  One  of  the  most  important  clauses  in  the  entire 
Constitution  is  Section  VIII,  Clause  18,  which  provides  “To 
make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  of  the  foregoing  powers  and  all  other 
powers  vested  by  this  Constitution  in  the  Government  of  the 
United  States  or  in  any  Department  or  Officer  thereof.  ”  This 
“necessary  and  proper”  clause  supplies  (by  implication) 
power  for  the  Government  to  enter  into  contracts,  or  engage 
in  other  acts  which  promote  the  discharge  of  responsibilities 
delegated  to  it  by  express  provisions  of  the  Constitution. 

3-3.  The  Concept  of  Authority.  The  role  of  the  contract¬ 
ing  officer,  or  agent,  is  important  in  forming  contracts.  Since 
the  agent  exercises  certain  powers,  his  actions  are  crucial  to 
the  legal  relations  between  the  principal  and  the  third  party. 

3-4.  What  a  person  can  do  himself,  he  can  appoint 
someone  else  to  do  for  him,  subject  to  certain  exceptions.  In 
many  cases  it  is  not  only  permissible  for  one  to  act  for 
another,  but  absolutely  necessary.  This  is  true  where  the  one 
purporting  to  act  is  a  corporate  or  Governmental  entity. 

3-5.  Principal-Agent  Relationship.  Our  Government 
can  act  only  through  persons,  called  agents.  An  agent  can  be 
defined  as  one  who  represents  another  person,  called  a 
principal.  The  relationship  created  by  the  association  of  a 
principal  and  an  agent  is  called  agency.  This  relationship 
arises  when  the  principal  authorizes  the  agent  to  act  for  him, 
in  negotiation  with  third  persons,  and  the  agent  consents  to  so 
act. 

(A)  Authority  of  the  Agent.  The  link  that  binds  third 
parties  to  the  principal  is  the  concept  of  authority.  “Author¬ 
ity  is  the  power  of  the  agent  to  affect  the  legal  relationships  of 
the  principal  by  acts  done  in  accordance  with  the  principal's 


manifestations  of  consent  to  him."  (Restatement  of  Agency, 
Section  5.)  Agencies  are  usually  classified  as  (1)  Real, 
Genuine,  or  Actual;  or  (2)  Apparent.  Real  or  Actual  agency 
is  further  divided  into  Express,  Implied,  and  by  Operation  of 
Law.  Apparent  authority  is  basically  the  legal  situation  of 
estoppel .  It  will  be  fruitful  to  discuss  each  of  these  agencies  in 
moderate  detail. 

(1)  Express  Authority.  Express  agency,  or  authority,  is 
created  by  explicit  language,  either  in  writing  or  orally. 
Ordinarily,  where  authority  is  given  in  writing,  the  element 
of  proof  necessary  where  a  dispute  arises  is  easily  supplied  by 
the  writing  itself.  In  those  cases  where  the  writing  is  ambig¬ 
uous,  parol  or  oral  evidence  may  be  used  to  prove  the 
existence  and  limits  of  the  authority,  subject  to  the  rule  that 
oral  evidence  may  not  be  used  to  contradict  plain  and  clear 
meaning  of  a  writing.  Agency  created  by  oral  words  is  as 
binding  as  one  created  by  a  writing,  but  is  sometimes  more 
difficult  to  prove. 

(2)  Implied  Authority.  The  second  type  of  actual  agency 
(authority)  is  that  which  is  implied.  There  have  been  various 
interpretations  of  implied  authority.  Sometimes  it  is  intended 
to  mean  incidental  authority.  This  authority  is  that  which  is 
impliedly,  although  not  expressly,  given  to  an  agent  so  that 
he  may  accomplish  the  task  assigned  to  him  by  the  principal. 
It  frequently  happens  that  the  agent  is  assigned  a  task  to 
accomplish  but  the  minute  details  of  accomplishment  are  not 
spelled  out  in  the  oral  or  written  authority  given  to  him.  It  can 
be  safely  assumed  that  the  agent  has  implied  authority  to  do 
what  must  be  done  in  order  to  accomplish  the  purpose  of  the 
agency.  The  limits  of  this  incidental  authority  are  usually 
defined  in  general  terms  such  as  “usual,  customary,  and 
necessary."  On  other  occasions,  implied  authority  is  that 
which  is  supplied  by  conduct  rather  than  by  expression.  It  is 
likened  to  an  implied  in  fact  contract  situation  wherein  the  act 
of  a  person  creates  authority  in  an  agent  to  act  for  him.  One 
case,  Moore  v.  Switzer,  78  Colo.  63,  defined  implied  author¬ 
ity  as  follows:  "Implied  authority  of  an  agent  is  actual 
authority  evidenced  by  conduct;  that  is,  the  conduct  of  the 
principal  has  been  such  to  justify  the  jury  in  finding  that  the 
agent  had  actual  authority  in  what  he  did.  This  may  be  proved 
by  evidence  of  acquiescence  with  knowledge  of  the  agent’s 
acts,  and  such  knowledge  and  acquiescence  may  be  shown  by 
evidence  of  the  agent’s  course  of  dealing  for  so  long  a  time 
that  knowledge  and  acquiescence  may  be  presumed." 

(3)  By  Operation  of  Law.  Agency  by  operation  of  law 
occurs  where  the  principal  has  not  actually  given  authority, 
but  where  he  allows  another  to  act  as  though  the  authority  has 
been  given. 

(4)  Apparent  Authority.  Apparent  authority  is  based  upon 
equitable  grounds,  and  is  effective  only  between  the  principal 
and  the  third  party.  It  is  supplied  after  the  fact,  and  it  can  be 
truly  said  that  the  only  purpose  in  finding  apparent  authority 
is  to  prevent  unjust  consequences.  The  principal  creates 
apparent  authority  by  leading  a  third  party  to  believe  that  it 
exists.  The  principal’s  conduct  must  be  such  that  the  third 
party  was  acting  reasonably  in  relying  on  the  authority  (and 
did  it  to  his  detriment).  There  are  numerous  situations 
wherein  agency  by  apparent  authority  can  be  found.  One  of 
the  most  frequent  is  where  the  principal  puts  someone  in 
charge  of  property  or  of  a  business.  Ordinarily,  a  person  in 
such  a  position  is  in  fact  an  agent.  Thus,  where  a  storeowner 
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asks  a  friend  to  “mind  the  store,  but  don't  sell  anything  or 
take  any  orders,"  and  a  customer  buys  an  article,  the 
necessary  authority  for  the  sale  will  be  found.  Other  cases 
arise  where  there  really  is  an  agency  relationship  between  the 
principal  and  his  agent,  but  the  agent’s  authority  falls  short  of 
the  authority  usually  vested  in  agents  in  similar  positions. 
Where  a  third  party  justifiably  relies  on  the  usual  authority  of 
such  persons  in  similar  positions,  apparent  authority  will 
supply  the  missing  authority. 

(B)  Ratification.  Events  happening  after  the  reliance  by 
the  third  party  are  not  material  to  the  question  of  whether  an 
agency  actually  or  apparently  existed.  However,  events 
which  happen  after  the  time  when  the  third  party  purports  to 
enter  the  contract  with  what  he  thinks  is  an  agent,  may  create 
the  agency  or  authority.  The  principle  involved  is  called 
ratification.  As  a  general  rule,  a  principal  may  ratify  an 
unauthorized  act  of  his  agent  which  the  principal  could  have 
authorized  the  agent  to  perform  at  the  time  that  the  agent  did 
in  fact  perform  the  act.  If  the  agent  actually  acted  for  his  own 
benefit,  then  the  principal  cannot  ratify. 

(C)  Burden  of  Proof.  Agency  is  not  presumed,  but  must 
be  proved  by  he  who  asserts  that  there  is  an  agency. 

(D)  Ramifications  of  Principal-Agency  Relationship.  Many 
ramifications  may  flow  from  the  relationship  of  principal  and 
agent. 

(1)  Fiduciary  Relationship.  It  is  generally  stated  that  there 
exists  between  the  principal  and  agent  a  fiduciary  relation¬ 
ship  which  requires  the  utmost  good  faith  and  loyalty  on  the 
part  of  the  agent.  The  agent  must  act  solely  for  the  principal, 
and  must  not  work  against  the  principal’s  best  interests  in  any 
personal  capacity. 

(2)  Liability  of  Agent.  An  agent  is  liable  to  his  principal 
for  any  wrongful  use  of  the  principal’s  property  which  is  in 
the  agent’s  charge.  Of  course,  the  agent  is  not  liable  in  his 
personal  capacity  for  any  of  the  contracts  that  he  enters  in 
behalf  of  his  principal,  unless  he  is  acting  without  authority 
and  the  principal  does  not  ratify  his  unauthorized  acts. 

(3)  Imputation  of  Knowledge.  Probably  the  most  outstand¬ 
ing  characteristics  of  the  relationship,  as  it  affects  third 
parties,  is  the  imputation  of  knowledge  acquired  by  the  agent 
to  his  principal.  Any  knowledge  acquired  by  the  agent, 
within  the  scope  of  his  duties,  must  be  relayed  to  his  principal 
and  if  the  agent  either  does  not  relay  the  information,  or  does 
so  belatedly,  the  principal  may  suffer  injury  that  may  have 
been  caused  by  such  inaction.  The  rationale  is  that  the  agent  is 
the  principal  for  purposes  falling  within  the  scope  of  his 
agency.  There  are  exceptions  to  this  rule,  however.  Where 
the  agent  acquires  knowledge  from  a  source  which  requires 
that  he  keep  it  confidential,  for  example,  such  knowledge 
will  not  be  imputed  to  the  principal.  Similarly,  where  the 
agent  and  the  third  party  collude  to  cheat  or  injure  the 
principal,  the  knowledge  of  the  agent  will  not  be  imputed  to 
the  principal.  Finally,  where  the  agent  acquired  knowledge 
in  some  capacity  other  than  his  agency,  such  knowledge  will 
not  be  imputed  to  his  principal. 

3-6.  In  previous  paragraphs,  reference  was  made  to  the 
authority  given  to  Government  by  the  Federal  Constitution, 
and  to  the  fact  that  redclcgation  was  necessary.  Reference 
was  also  made  to  the  Defense  Acquisition  Regulation,  which 
is  in  reality  a  redclcgating  authority  designed  to  implement 
the  responsibilities  of  the  branches  of  Government.  The 


Defense  Acquisition  Regulation  vests  responsibility  for  pro¬ 
curement  in  the  heads  of  departments  and  agencies  of  the 
executive  branch.  Within  the  Act  itself,  the  heads  of  agencies 
are  given  the  authority  to  delegate  any  power  under  the  Act 
that  the  head  of  the  agency  has  authority  to  exercise,  subject 
to  certain  exceptions.  The  Defense  Acquisition  Regulation 
unifies  the  implementation  of  authority  by  subordinate  offi¬ 
cers  and  agents,  and  it  specifies  the  duties,  responsibilities, 
and  express  authority  of  officers  contracting  for  the  benefit  of 
the  Government.  Thus,  the  Constitution,  legislative  acts,  and 
executive  department  regulations,  provide  a  framework  within 
which  the  concept  of  authority  is  defined. 

3-7.  Similarities  and  Differences  Between  Commer¬ 
cial  and  Government  Authority  and  Contracts.  In  this 
section,  we  shall  examine  some  commercial/Govemment 
similarities  and  differences  in  order  to  better  understand  the 
principles  of  Contract  Law.  Generally,  these  similarities  and 
differences  are  centered  around  the  roles  of  Government  and 
the  commercial  agent. 

3-8.  Similarity.  Actually,  there  are  many  similarities 
between  commercial  and  Government  contracts  with  respect 
to  the  concept  of  authority.  Of  course,  when  we  speak  of  a 
Government  principal,  we  are  speaking  of  the  United  States 
Government.  All  those  who  act  for  or  in  the  name  of  the 
Government  are  agents.  As  in  private  contracting,  the  Gov¬ 
ernment  is  bound  by  the  acts  of  its  agents  committed  within 
the  scope  of  their  authority.  In  many  caaes,  the  problem  is 
one  of  ascertaining  the  authority  of  the  officer  or  person 
purporting  to  act  in  behalf  of  the  Government.  In  the  majority 
of  cases,  fortunately,  the  authority  of  agents  is  a  matter  of 
statute  or  regulation.  Where  the  duties,  powers,  responsibil¬ 
ities,  and  authority  exercised  are  not  in  conformity  to  the 
statute  or  regulation,  that  exercise  is  ultra  vires  and  not 
binding  on  the  Government.  In  answer  to  the  charge  of 
harshness,  one  can  point  to  the  often  stated  principle  that  one 
is  presumed  to  know  the  law  or,  stated  another  way,  igno¬ 
rance  of  the  law  is  no  excuse.  Since  all  statutes  and  regulations 
are  required  by  law  to  be  published  and  available  to  the 
general  public,  one  cannot  claim  ignorance  of  the  written 
law.  Even  though  a  party  dealing  with  the  Government  does 
not,  in  fact,  know  of  the  appropriate  law,  he  is  deemed  to 
know  it  under  the  doctrine  of  constructive  notice. 

(A)  Ratification.  In  the  area  of  ratification,  the  rules  in 
Government  contracts  are  approximately  the  same  as  in 
privati  contracts.  A  contract  made  by  an  agent  of  the 
Government,  not  binding  because  the  agent  lacked  the  author¬ 
ity  to  act,  may  become  binding  on  the  Government  upon 
ratification  by  a  principal  (superior  agent)  who  had  the  power 
to  grant  the  authority  at  the  time  the  unauthorized  act  was 
committed.  The  Head  of  the  Procuring  Activity  has  this 
authority. 

(B)  Approval.  One  final  word  on  the  subject  of  authority 
concerns  the  concept  of  ‘  ‘approval. ' '  Ratification  and  approval 
are  entirely  different  concepts.  Approval  of  a  contract,  if 
required  by  statute  or  other  rule,  involves  the  procedure  of 
submitting  a  proposed  contract  (or  provision  of  a  contract)  to 
superior  authority  as  a  condition  precedent  to  binding  effect. 
At  all  times,  the  agent  has  authority  to  enter  the  contract, 
subject  to  the  condition  precedent.  In  ratification,  as  previously 
stated,  the  contracting  officer  docs  not  have  the  authority  to 
enter  the  contract  at  any  time. 
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3-9.  The  Government  may  be  legally  bound  by  acts  of  its 
agents,  even  though  the  authority  of  the  agent  is  not  spelled 
out  in  a  statute  or  regulation.  Where  a  contracting  officer  has 
express  authority  to  act,  he  may  have  implied  authority  to 
implement  the  responsibility  charged  to  him.  This  is  the 
doctrine  of  implied  authority,  discussed  earlier.  An  agent  of 
the  Government,  who  needs  to  act  in  order  to  accomplish  an 
objective,  has  implied  authority  to  do  whatever  is  necessary 
to  carry  into  effect  his  express  obligation.  This  implied 
authority  is  usually  referred  to  as  being  incidental  to  express 
authority.  The  rules  regarding  implied  authority  applied  to 
Government  contracts  are  the  same  as  those  applied  to 
private  contracts. 

3-10.  Differences.  One  of  the  major  differences  between 
Government  contract  law  and  commercial  contract  law  is  the 
agent’s  authority  to  exercise  the  proper  power  within  certain 
bounds.  The  principle  that  deals  with  this  concept  is  apparent 
authority  or  estoppel. 

(A)  Apparent  Authority  and  Estoppel.  Government 
contract  law  differs  from  private  contract  law  in  the  area  of 
apparent  authority  or  estoppel.  The  Government  is  not  bound 
by  the  unauthorized  acts  of  its  agents.  This  principle  has  been 
based  on  the  doctrine  that  a  party  entering  into  arrangements 
with  representatives  of  the  United  States  has  the  responsibility 
of  ascertaining  whether  the  representative  is  acting  within  the 
bounds  of  his  authority.  Since  apparent  authority  and  estoppel 
are  based  on  the  concept  of  reliance,  a  party  doing  business 
with  an  agent  of  the  Government  relies  at  his  own  risk 
because  if  the  agent  does  not  have  actual  authority  to  act,  he 
will  not  be  found  to  have  apparent  authority.  This  position 
can  be  rationalized,  although  it  is  frequently  said  to  be  a 
departure  from  private  contract  law  principles.  In  discussing 
apparent  authority  earlier,  it  was  said  that  the  justification  for 
applying  the  doctrine  could  be  found  only  in  those  cases 
where  it  was  the  holding  out  of  the  principal  that  the  agent  had 
authority  (and  not  the  holding  out  of  the  agent  himself) .  Since 
the  delegation  of  authority  from  principals  to  agents  in  the 
area  of  Government  contracts  is  open  and  available  for 
everyone  to  see,  it  can  hardly  be  said  that  the  third  party  was 
misled.  Apparent  authority  or  estoppel  will  not  apply  so  as  to 
bind  the  Government  where  the  act  by  the  agency  was  not 
authorized  by  legislation  or  is  unconstitutional.  On  the  other 
hand,  where  an  agent  makes  false  representations  in  an  area 
where  he  is  authorized  to  make  representations,  the 
Government  will  be  bound  by  such  misrepresentations.  A 
more  difficult  problem  arises  where  the  agent  exercises 
authority  that  he  doesn’t  have,  although  the  agency  which  he 
represents  has  the  authority  to  authorize  such  an  act,  or  acts  in 
excess  of  that  which  he  has.  In  either  of  these  cases,  the 
Government  can  and  may  be  estopped  to  assert  that  the  agent 
lacked  the  authority  he  exercised.  The  reason  for  allowing 
the  third  party  to  hold  the  Government  to  contracts  based  on 
authorized  acts  of  its  agents  is  not  much  different  than  it  is  in 
the  area  of  private  contracts:  it  is  unfair  not  to  protect  the  third 
party.  1\vo  elements  are  present:  it  will  be  unjust,  and  the 
principal  had  the  legal  ability  to  allow  the  agent  such  authority. 
It  almost  goes  without  saying  that  a  principal  cannot  be  held 
to  authorize  an  act  which  is  illegal  or  which  he  could  not 
authorize;  but  where  legal  ability  to  authorize  an  act  is  found, 
then  it  is  necessary  to  examine  the  circumstances.  More  and 


more  Government  contracts,  or  parts  of  them,  are  being 
enforced  on  the  basis  of  apparent  authority. 

(B)  Equitable  Estoppel.  Another  form  of  estoppel  has 
been  employed  to  bind  the  Government  to  the  aetions  of  its 
agents.  The  courts  have  called  it  “equitable  estoppel."  It 
arises  only  when:  (1)  the  Government  is  acting  in  its 
proprietary,  rather  than  sovereign  capacity;  and  (2)  the  agent 
of  the  Government  is  acting  within  the  scope  of  his  authority. 
Since  contracting  is  a  proprietary  function  of  Government, 
that  requirement  is  easily  satisfied;  and  most  aetions  of 
Government  contracting  personnel  are  within  the  scope  of 
their  authority.  When  these  criteria  are  present,  the 
Government  may  be  estopped  from  denying  the  binding 
nature  of  its  agent’s  action  if: 

a.  the  Government  knew  the  facts; 

b.  the  Government  intended  the  contractor  to  rely  on  its 
actions; 

c.  the  contractor  was  ignorant  of  the  facts;  and 

d.  the  contractor  relied,  to  his  detriment. 

An  exhaustive  treatment  of  the  doctrine  is  given  in  the  case  of 
United  States  v.  Georgia-Pacific  Co.,  421  F2d  92,99  (9th 
Circuit,  1970).  The  Comptroller  General  has  applied  the 
doctrine  in  bidding  situations  (Fink  Sanitary  Service,  Ine., 
B- 179040,  1974).  Although  the  doctrine  is  employed 
sparingly,  courts  do  expect  the  Government  to  turn  “square 
corners”  with  the  people. 

3-11.  Sovereignty  of  the  Government.  Sovereignty  of 
the  Government  suggests  autonomous  control,  or  existence 
without  external  control.  We  shall  see  in  this  section  that  our 
Government  is  sovereign,  but  permits  itself  to  appear 
nonsovereign  as  situations  require. 

3-12.  General  Nature.  The  Supreme  Court  of  the  United 
States  has  said  that  when  the  Government  comes  down  from 
its  position  of  sovereignty  and  enters  commerce,  it  submits 
itself  to  the  same  laws  that  govern  individuals.  This  statement 
represents  the  position  that  our  Government  is  on  an  equal 
footing  with  the  contractor.  The  Government  never  fully 
“steps  down”  from  its  position,  however,  and  the  delegators 
prevent  a  complete  stepping  down  by  the  very  terms  of  the 
Constitution.  Our  Government  never  gives  up  its  image  as  a 
sovereign  unless  it  does  so  voluntarily,  and  this  can  be  done 
only  to  the  extent  that  the  Constitution  authorizes. 

3-13.  Earlier,  reference  was  made  to  the  Constitution’s 
delegating  power.  The  “necessary  and  proper"  clause  vested 
discretionary  power  to  carry  these  activities  into  effect,  with 
whatever  reasonable  means  deemed  necessary.  Extension  of 
this  “necessary  and  propter"  clause  involves  the  concept  of 
“eminent  domain.  ’  ’  Our  Government,  w  ith  fair  compensation, 
can  appropriate  whatever  is  needed  to  accomplish  its  ligitintatc 
ends.  In  a  very  practical  sense,  then,  it  can  be  said  that  the 
Government  never  really  steps  into  another  world  but  merely 
allows  itself  to  become  involved  to  the  extent  necessary  to 
accomplish  desired  ends. 

3-14.  Why  bother  to  enter  the  field  of  commercial  contracts 
at  all  if  the  Government  could,  as  a  sovereign,  acquire 
whatever  it  needed  by  condemnation?  The  philosophy  that  it 
is  easier  to  encourage  cooperation  than  demand  it  lies  at  the 
root  of  the  answer.  The  Government  encourages  private 
action  to  accomplish  its  goals.  The  Government  ean  never 
allow  itself  to  be  put  in  a  position  that  endangers  the  purpose 
intended  or  that  benefits  one  private  individual  at  the  expense 
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of  another.  For  this  reason,  the  Government  cannot  and  will 
not  be  taken  advantage  of  because  to  allow  this  would  be  to 
prefer  one  constituent  over  another.  The  primary  method 
used  to  accomplish  tight  control  is  to  require  those  dealing 
with  the  Government  to  do  so  on  an  all-or-nothing  basis. 
Through  the  use  of  a  standard  form  contract  designed  to 
afford  maximum  protection  to  the  government  under  all 
possible  known  circumstances,  the  Government  is  able  to 
dictate  the  terms  of  contracting  to  such  an  extent  that  the  other 
contracting  party  has  very  little  to  say  about  what  the  contract 
terms  shall  be.  The  judicial  branch,  acting  as  the  watchdog  of 
justice  and  fairness,  frequently  decrees  relief  to  nongovernment 
parties  on  the  grounds  that  an  ambiguous  contract  is  construed 
against  the  one  w  lio  dictates  its  terms.  This  is  consistent  with 
the  balancing  theory  that  is  used  in  private  contract  law  to 
protect  the  weaker  party. 

3-15.  In  summary,  it  is  fair  to  state  that  the  Federal 
Government  maintains  its  image  of  a  sovereign  at  all  times; 
but  it  can  and  does  permit  itself  to  play  the  role,  at  least  in 
part,  of  a  nonsovereign.  That  role  is  always  subject  to 
change,  however.  It  could  be  said  that  the  Government  is  still 
the  prince  though  clothed  in  commercial  rags. 

3-16.  Fundamental  Rules.  With  a  few  notable  exceptions, 
the  differences  between  contracts  involving  the  Government 
and  those  involving  private  parties  are  attributable  to  the 
nature  of  contract  negotiations  rather  than  to  some  theory  of 
Governmental  privilege.  However,  there  are  some 
fundamental  rules  by  which  the  Government  receives 
preferential  treatment. 

(A)  Immunity  from  Suit.  One  aspect  of  this  is  that  the 
sovereign  is  immune  from  suit.  A  sovereign  acting  in 
accordance  with  its  delegated  responsibilities  must  not  be 
harrassed  by  private  suits  to  such  an  extent  that  its  function  is 
impaired.  Actually,  however,  the  Government  puts  aside  its 
sovereign  immunity  and  allows  itself  to  be  sued  under  certain 
circumstances.  Under  the  Thcker  Act,  the  Government 
permits  suits  that  arise  out  of  express  or  implied  contracts. 
These  actions  are  brought  in  federal  courts,  and  are  subject  to 
review, 

(B)  Sovereign  Acts.  Another  aspect  of  sovereignty  is  the 
immunity  that  the  Government  enjoys  from  acts  of  obstruction 
to  the  performance  of  its  contracts.  Where  one  agency  (say 
legislative)  obstructs  or  impairs  the  performance  of  another 
Governmental  agency  (say  executive  branch),  the  Government 
is  not  liable  for  such  obstruction.  This  immunity  is  subject  to 
one  exception:  where  the  obstruction  is  of  a  direct,  rather 
than  indirect,  nature.  The  distinction  is  between  an  act 
committed  for  the  general  public  good  and  an  act  committed 
solely  for  the  purpose  of  interfering  with  a  particular  contract. 
While  the  effect  of  the  latter  might  be  general,  its  application 
is  direct:  and  any  such  obstruction  caused  by  the  act  would  be 
compensable  or  remedial 

(C)  Federal  Law  Governs.  Another  aspect  of  sovereignty 
is  the  question  of  which  law  is  to  be  applied.  The  very  famous 
case  of  hne  R  R  v.  Tompkins  (decided  in  1938)  held  that  in 
federal  court  cases  involving  private  parties,  the  state  law  of 
the  place  where  the  federal  court  sits  will  be  applicable  to  the 
controversy.  If  the  Eric  doctrine  were  applied,  the 
Government's  rights  under  a  contract  could  vary  from  state 
to  state;  and  it  is  highly  desirable  that  the  Government's 
affairs  be  administered  on  a  uniform  basis.  The  case  of 


Clearfield  Trust  Company  v.  United  States  (1943),  however, 
held  that  the  Erie  doctrine  does  not  apply  to  cases  in  which  the 
Go  emment  is  a  party.  The  rule  of  law  that  governs  litigation 
between  private  parties  and  the  Government  is  formulated 
either  by  the  legislature  through  appropriate  acts  or  by  the 
federal  judiciary  through  case  decisions. 

(D)  Immunity  from  Taxation.  Finally,  the  Federal 
Government  and  its  agencies  and  property  are  immune  from 
state  and  local  taxation  under  the  supremacy  clause  of  the 
Federal  Constitution.  This  tax  immunity  was  established  in 
the  very  famous  case  of  McCulloch  v.  Maryland  (1819), 
where  John  Marshall  stated  that  "the  power  to  tax  involves 
the  power  to  destroy.”  The  modem  tendency,  however,  is  to 
retreat  from  a  strict  interpretation  of  this  principle.  In  many 
situations,  a  tax  on  a  party  dealing  with  the  Government,  or 
upon  property  owned  by  the  Government,  will  be  upheld 
unless  the  tax  discriminates  against  e  her  the  Government  or 
its  business  associates. 

3-17.  Contract  Principles.  Generally  speaking,  there  are 
three  areas  in  which  Government  contract  principles  may 
differ  from  commercial  ones:  Required  Clauses,  the  Firm 
Bid  Rule,  and  Implied  Contracts. 

(A)  Required  Clauses.  The  majority  of  the  differences 
between  Government  and  private  contracts  arise  because  of 
clauses  that  are  required  in  Government  contracts.  The 
Defense  Acquisition  Regulation  (DAR)  requires  that  certain 
clauses  be  inserted  in  contracts  in  which  the  Government  is  a 
party.  Many  of  these  mandatory  clauses  would  not  be  found 
in  contracts  between  private  parties.  An  example  is  the 
Changes  clause.  Under  this  clause,  a  contracting  officer  may 
make  changes  within  the  general  scope  of  the  contract  and, 
where  a  change  in  the  cost  of  the  promised  performance 
occurs,  an  equitable  adjustment  is  provided  for.  The  unique 
feature  of  this  clause  is  that  the  contractor  is  required  to 
proceed  with  the  work  as  changed  before  negotiating  the 
price  of  the  change.  The  Disputes  clause  sets  Government 
contracts  apart  from  those  involving  private  parties.  Under 
this  clause,  any  dispute  (between  the  contractor  and  the 
contracting  officer)  that  relates  to  ihe  contract  must  first  be 
determined  by  the  contracting  officer.  An  appeal  by  the 
contractor  may  be  taken  to  the  agency  Board  of  Contract 
Appeals;  but  unless  the  decision  of  that  Board  is  fraudulent, 
capricious,  arbitrary,  or  so  grossly  erroneous  as  to  imply  bad 
faith,  or  is  not  supported  by  substantial  evidence,  it  is  final.  In 
the  field  of  private  contracts,  there  is  no  such  provision  to  be 
found.  Perhaps  the  closest  that  one  could  possibly  come  to 
this  procedure  would  be  in  contracts  involving  mandatory 
arbitration  of  a  dispute  over  a  question  of  fact. 

(B)  Firm  Bid  Rule.  Under  ordinary  contract  law,  an 
offeror  may  withdraw  his  offer  (bid)  at  any  time  before  it  is 
accepted  (unless  the  offeror  accepted  consideration  to  keep  it 
open).  This  is  true  even  though  the  offeror  has  expressly 
promised  to  keep  the  offer  open.  In  Government  contracting, 
however,  under  formally  advertised  procurement,  the  general 
rule  is  that  an  offeror  (bidder)  cannot,  in  the  absence  of 
special  circumstances,  either  withdraw  a  bid  or  recover  a 
deposit  made  at  the  time  of  its  submission.  On  occasion,  this 
doctrine  has  been  relaxed  by  the  courts  where  there  are 
special  circumstances  such  as  an  honest  mistake  or  a  misleading 
on  the  part  of  the  Government.  The  rationale  behind  this 
doctrine  is  that  the  Government  is  at  a  disadvantage  in 
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comparison  with  private  offerees  in  the  sense  that  the 
Government  must  either  accept  the  highest  (or  lowest  as  the 
case  may  be)  responsive  bid  or  reject  all  of  the  bids  and 
readvertise.  Therefore,  the  Government  should  be  allowed  a 
reasonable  time  after  the  opening  of  bids  to  ascertain  whether 
collusion  or  fraud  has  been  perpetrated. 

(C)  Implied  in  Law  Contracts.  A  final  difference  can  be 
found  in  the  area  of  implied  contracts.  Earlier  reference  was 
made  to  the  distinction  between  implied  in  fact  and  implied  in 
law  contracts.  Generally,  the  Government  is  subject  to  the 
same  rules  that  are  applicable  to  implied  in  fact  contracts  as  a 
private  party  would  be  subject  to.  Implied  in  law  contracts 
present  a  different  situation.  The  crux  of  the  matter  is 
consent.  The  courts  have  consistently  declined  to  recognize  a 
contract  binding  upon  the  United  States  where  the  element  of 
consent  was  wholly  lacking  and  could  not  be  reasonably 
implied.  Even  in  those  instances  where  the  Government  has 
actually  derived  a  benefit  from  the  services  of  a  private 
individual,  the  courts  have  refused  to  recognize  an  obligation 
on  the  part  of  the  United  States  to  pay  where  no  evidence  of 
consent  on  the  part  of  the  Government  could  be  shown.  In 
private  contracts,  the  law  would  probably  imply  consent  on 
the  theory  of  unjust  enrichment.  As  in  all  cases  of  doctrine, 
there  are  some  exceptions.  Where  the  Government  has  taken 
property  or  services  under  fraud  (through  its  authorized 
agents),  for  example,  relief  is  given  in  quasi -contracts.  Also, 
where  the  Government  uses  property  with  the  express  consent 
of  the  owner,  but  where  the  owner  expects  compensation,  an 
implied  contract  to  pay  a  reasonable  compensation  for  such 
usage  arises.  Notwithstanding  these  two  areas  of  exception, 
cases  in  which  the  Government  has  been  held  liable  under  a 
theory  of  implied  in  law  contract  are  very  rare. 

4.  Procurement 

4-1.  In  order  for  the  Government's  many  branches  to 
properly  carry  out  their  numerous  functions,  they  must 
engage  in  the  business  of  acquiring  equipment  and  supplies. 
By  far  the  most  significant  (in  volume  of  expenditure)  is 
military  procurement.  Military  procurement  began  even 
before  the  founding  of  the  nation.  The  problem  of  equipping 
and  supplying  the  forces  of  George  Washington  must  have 
been  as  complex,  measured  by  the  standards  of  the  time,  as 
the  problems  of  the  missile  and  space  age  are  today.  Our 
nation  was  still  an  infant  when  familiar  questions  arose— who 
should  control  military  purchasing,  and  how  should  it  be 
accomplished? 

4-2.  History.  From  the  very  early  years  of  this  country's 
beginning,  the  military  faced  problems  of  procuring  equipment 
and  supplies  for  its  forces.  However,  provisions  made  by 
Congress  authorized  certain  Departments  to  be  responsible 
for  certain  procurement  matters.  As  the  procurement  matters 
grew  more  complex,  more  provisions  had  to  be  made  to 
insure  that  the  business  of  acquiring  supplies  and  equipment 
could  be  regulated  more  efficiently. 

4-3.  In  1792,  Congress  provided  that  War  Department 
supplies  would  be  purchased  by  the  TVeasury  Department. 
Just  six  years  later,  in  1798,  the  War  Department  and  the 
newly  created  Navy  Department  were  authorized  to  procure 


all  the  supplies  and  services  needed  for  the  military  and  naval 
services.  In  1809,  the  first  federal  statute  requiring  advertising 
appeared.  Although  a  literal  reading  of  this  early  statute 
would  indicate  contracting  officers  had  a  choice  between  two 
equally  available  methods  of  procurement,  purchases  were 
made  by  advertising  except  where  public  exieencies 
necessitated  immediate  contract  performance.  And  subsequent 
statutes  developed  specific  ground  rules  for  advertising.  In 
1842,  a  law  dealing  with  stationery  supplies  and  printing 
required  (1)  advertising  for  bids  once  a  week  for  a  least  four 
weeks  in  a  newspaper  published  where  the  work  was  to  be 
performed,  (2)  description  of  the  required  supplies  or  services 
in  the  advertisement,  (3)  sealed  bids  opened  under  direction 
of  the  procurement  officer  in  the  presence  of  at  least  two 
persons,  and  (4)  award  to  the  low  bidder,  provided  he  could 
furnish  security  for  the  Government  in  case  of  default. 

4-4.  In  1843,  a  statute  added  a  requirement  for  the 
preparation  of  an  abstract  of  bids.  In  1852,  contracts  were 
required  to  be  advertised  at  least  sixty  days  before  award;  and 
the  presence  of  bidders  at  the  bid  opening  was  authorized. 
These  requirements  are  quite  similar  to  those  now  set  forth  in 
Section  2305  of  Chapter  137.  In  I860,  a  statute  (later 
incorporated  in  Section  3709  of  the  Revised  Statutes)  was 
passed  that  reads:  “All  purchases  and  contracts  for  supplies 
or  services,  in  any  of  the  departments  of  Government,  except 
for  personal  services,  shall  be  made  by  advertising  a  sufficient 
time  previously  for  proposals  respecting  the  same,  when  the 
public  exigencies  do  not  require  the  immediate  delivery  of 
the  articles,  or  performance  of  the  service.  When  immediate 
delivery  of  performance  is  required  by  public  exigency,  the 
article  or  service  required  may  be  procured  by  open  purchase 
or  contract,  at  the  places  and  in  the  manner  in  which  such 
articles  are  usually  bought  and  sold,  or  such  services  engaged 
between  individuals."  The  particular  significance  of  this 
statutory  provision  was  the  requirement  of  advertising  with 
only  two  exceptions:  contracts  for  personal  services  and 
contracts  where  public  exigencies  necessitated  immediate 
performance.  This  statute,  with  certain  exceptions,  continued 
to  regulate  the  placement  of  military  contracts  until  World 
Warll. 

4-5.  One  further  and  important  exception  to  Section  3709 
of  the  Revised  Statutes  must  be  mentioned.  The  courts,  the 
Attorney  General  and  the  Comptroller  General  consistently 
ruled  that  advertising  was  not  required  under  that  statute  in 
circumstances  which  made  competition  impractical  (e.g., 
the  existence  of  only  one  source).  From  these  early  days, 
then,  in  some  cases  where  only  one  source  was  available, 
neither  the  War  nor  Navy  Departments  utilized  the  pnx.edu res 
of  formal  advertising  to  effect  such  procurements. 

4-6.  Less  than  two  weeks  after  Pearl  Harbor,  the  Congress 
enacted  Title  II  of  the  First  War  Powers  Act  of  1 94 1 .  This  Act 
authorized  the  President  to  empower  agencies  connected 
with  the  war  effort  to  enter  into  contracts  without  regard  to 
existing  provisions  of  law,  wherever  such  action  wras  deemed 
to  facilitate  prosecution  of  the  war.  On  December  27.  1941, 
Executive  Order  9001  implemented  the  act  and  authorized 
the  War  and  Navy  Departments  to  make  contracts  without 
compliance  with  statutory  requirements  for  formal  advertising. 
On  March  3,  1942,  the  Chairman  of  the  War  Production 
Board  prohibited  all  contracting  by  the  formal  advertising 
method  unless  specifically  authorized.  For  the  duration  of 


World  War  II,  the  great  bulk  of  military  procurement  was 
negotiated  under  the  authority  of  the  First  War  Powers  Act. 

4-7.  At  the  close  of  World  War  II,  a  study  was  initiated  for 
the  purpose  of  developing  peacetime  methods.  The  proposed 
bill  which  evolved  from  that  study  was  transmitted  to  Congress 
by  the  Acting  Secretary  of  the  Navy,  who  stated  that  its 
primary  purpose  was  to  permit  the  War  and  Navy  Departments 
to  award  contracts  by  negotiation  when  the  national  defense 
or  sound  business  judgment  dictated  the  use  of  negotiation 
rather  than  the  more  rigid  formal  advertising  procedures. 
The  Senate  Committee  on  Armed  Services,  in  commenting 
>  the  purpose  of  the  bill  in  its  report,  stated:  “This  bill,  as 
lended,  provides  for  a  return  of  normal  purchasing 
procedures  through  the  advertising— bid  method  on  the  part 
of  the  armed  services,  namely,  the  War  Department,  the 
Navy  Department,  and  the  United  States  Coast  Guard.  It 
capitalizes  on  the  lessons  learned  during  wartime  purchasing 
and  provides  authority,  in  certain  specific  and  limited 
categories,  for  the  negotiation  of  contracts  without  advertising. 
It  restates  the  rules  governing  advertising  and  making  awards 
as  well  as  fixing  types  of  contracts  that  can  be  made.”  This 
bill  was  eventually  enacted  as  the  Armed  Services  Procurement 
Act  of  1947.  Our  present  law,  Chapter  137  of  Title  10, 
United  States  Code,  which  amended  and  codified  the  Armed 
Services  Procurement  Act  of  1947,  requires  Department  of 
Defense  contracts  for  property  or  services  to  be  formally 


advertised  except  under  seventeen  specific  situations  where 
negotiations  may  be  used.  Chapter  137  is  applicable  to  the 
purchases  and  contracts  to  purchase  of  the  Department  of  the 
Army,  the  Department  of  the  Navy,  the  Department  of  the 
Air  Force,  the  Coast  Guard,  and  the  National  Aeronautics 
and  Space  Administration. 

(A)  Armed  Services  Procurement  Regulation.  The  Armed 
Services  Procurement  Regulation  was  issued  by  direction  of 
the  Assistant  Secretary  of  Defense  (Installation  and  Logistics) 
under  the  authority  contained  in  Department  of  Defense 
Directive  No.  4105.30  dated  March  1 1,  1959  and  Section 
2202,  Chapter  137,  United  States  Code.  As  stated  in  the 
Introduction  (1-101),  it  “  .  .  .  establishes  for  the  Department 
of  Defense,  uniform  policies  and  procedures  relating  to  the 
procurement  of  supplies  and  services  under  the  authority  of 
Chapter  137,  Title  10  of  the  United  States  Code,  or  under 
other  statutory  authority.”  The  Armed  Services  Procurement 
Regulation  (ASPR)  is  now  called  Defense  Acquisition 
Regulation  (DAR). 

4-8.  It  is  important  to  note  that  some  mandatory  provisions 
of  DAR  have  the  force  and  effect  of  law.  The  very  important 
case  of  G.  L.  Christian  and  Associates  v.  United  States,  312 
F2d  418  (1963),  held  that  the  termination  for  convenience 
available  to  the  government  was  a  part  of  the  contract  even 
though  the  mandatory  clause  to  that  effect  was  not  included  in 
the  contract. 
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CHAPTER  4 


The  Formation  of  Government  Contracts 


THIS  CHAPTER  EXAMINES  the  common  law,  statutory, 
and  procedural  framework  affecting  the  formation  of 
Government  contracts.  The  preceding  chapter  explained 
legal  concepts  and  principles  generally  applicable  to  the 
formation,  performance,  and  discharge  of  contracts.  The 
following  chapter  analyzes  statutes  and  regulations  prescribing 
specific  methods  and  processes  involved  in  the  selection  of 
Government  contractors.  Here,  legal  topics  which  may 
influence  the  outcome  of  efforts  to  form  Government  contracts 
are  considered. 

1 .  The  Common  Law  Framework 

1-1 .  The  law  recognizes  a  number  of  circumstances  under 
which  the  attempts  by  the  parties  to  form  a  contract  may  not 
be  effective  in  creating  the  intended  legal  obligations.  In 
some  instances,  neither  the  Government  nor  the  contractor 
may  be  bound.  In  other  instances,  either  of  the  parties  may 
have  an  option  to  get  out  of  the  bargain.  In  still  other 
instances,  one  party  may  have  an  option  while  the  other  party 
may  be  obliged  to  honor  the  bargain.  Fault  or  blame  may  be  a 
material  consideration  in  determining  which  contracts  are 
effective  in  binding  a  party.  The  various  rules  in  this  area  are 
generally  reflected  in  the  concept  of  avoidance. 

1  -2.  Avoidance.  Either  or  both  parties  to  a  contract  may, 
in  some  instances,  totally  avoid  the  legal  obligations 
contemplated  in  the  contract.  Avoidance  may  be  at  the 
election  of  both  parties,  at  the  election  of  only  one  party,  or 
imposed  upon  both  parties  although  neither  seeks  it.  It  occurs 
only  where  an  intended  contract  has  been  completely  formed 
but,  for  some  reason,  is  ineffective. 

(A)  Means.  The  rights  and  obligations  set  forth  in  any 
completed  contractual  instrument  may  be  subject  to  avoidance 
by  several  means.  The  contract  may  be  void  from  the 
beginning.  It  may  be  voidable  by  one  or  both  parties.  It  may 
be  subject  to  rescission,  wholly  or  in  part.  It  may  be  subject  to 
reformation,  wholly  or  in  part. 

(B)  Effect.  It  does  not  follow  that  the  failure  of  a  contractual 
instrument  to  impose  legal  obligations  on  one  or  both  parties 
leaves  their  respective  legal  positions  unaltered.  A  complete 
failure  to  alter  legal  positions  may  occur  in  only  a  few  cases 
where  the  instrument  is  void  upon  its  creation  and  neither 
party  has  commenced  performance.  In  some  cases,  on  the 
other  hand,  either  or  both  parties  may  be  entitled  to  be 
restored  to  their  positions  extant  before  performance  began. 
In  other  instances,  avoidance  may  be  prospective  only; 
relieving  either  or  both  parties  of  Anther  obligation  to  the 
other,  but  not  undoing  or  attempting  to  undo  what  has  been 


done.  Other  circumstances  may  give  one  party  a  right  to 
compel  reformation  of  the  instrument,  reflecting  different 
obligations  than  those  described  in  it  (although  the  other 
party  no  longer  wants  any  part  of  the  deal).  Lastly,  one  party 
may  be  forced  to  restore  the  other  to  its  original  position, 
though  unable  to  obtain  such  restoration  in  turn. 

(C)  Bases.  The  grounds  for  avoidance  of  contractual 
obligations  include  one  or  more  of  the  following— in  either 
creating  or  performing  the  contract: 

1.  mistake  of  law  or  fact 

2.  actual  or  constructive  fraud 

3.  duress 

4.  undue  influence 

5.  material  misrepresentations  (honest  or  otherwise) 

6.  illegality 

7.  tortious  conduct 

8.  contravention  of  public  policy 

9.  unconscionability 

A  common  thread  running  through  these  grounds  for  avoiding 
government  contractual  obligations  is  the  need  to  determine 
which  of  the  manifested  intentions  of  the  parties  will  be 
treated  as  effective.  Another  common  element  is  the  focus  of 
inquiry  upon  the  conduct  of  the  parties. 

1-3.  Void  Contracts.  A  contract  that  was  void  at  the  time 
of  its  creation  never  confers  any  legal  rights  or  imposes  any 
legal  obligations  upon  either  party.  It  seldom  matters  whether 
performance  has  been  rendered  by  one  or  both  parties.  It  is 
said  that  such  contracts  are  void  ab  initio. 

1-4.  Prior  to  performance  under  a  void  contract,  the 
parties  are  deemed  to  be  in  the  same  legal  position  as  if  no 
contract  had  been  awarded  or  consummated.  After 
performance  has  been  commenced  or  completed,  the  legal 
effect  appears  to  be  at  least  partly  dependent  upon  the  conduct 
of  each  party.  Illegality  may  be  a  basis  for  voiding  a  contract. 
If  both  parties  are  responsible  for  the  illegality,  they  are  both 
in  pari  delicto  and  neither  has  a  remedy  against  the  other.  If 
one  is  not  blameworthy,  the  culpable  party  may  be  required 
to  restore  the  blameless  one  to  his  original  position.  The  party 
at  fault  has  no  such  right. 

1-5.  This  has  important  consequences  in  government 
contracts.  The  United  States  is  a  creation  of  law,  it  exists  by 
operation  of  law,  and  it  has  no  power  to  act  except  in 
accordance  with  law.  Where  a  natural  person  purporting  to 
act  for  the  United  States  engages  in  illegal  activity  or  makes 
an  illegal  bargain,  the  United  States  is  not  chargeable.  It  is 
viewed  more  as  the  victim  of  a  constructive  fraud  perpetrated 
by  it*  agent.  If  the  other  party  participated,  or  knowingly 
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acquiesced  in  the  illegal  bargain,  such  party  may  be  requited 
to  restore  the  United  States  to  its  original  position.  Where 
both  parties  have  performed,  this  may  mean  that  the  United 
States  is  entitled  to  restitution  of  monies  paid  under  the  illegal 
contract.  The  contractor,  on  the  other  hand,  has  no  right  to  be 
restored  to  his  original  position,  and  is  not  entitled  to 
restitution  of  goods  sold  and  delivered  or  to  recompense  for 
services  rendered.  If,  on  the  other  hand,  the  contractor  did 
not  knowingly  participate  or  acquiesce  in  the  illegal  conduct, 
it  is  not  clear  that  the  United  States  would  be  entided  to  be 
restored  to  its  original  position.  The  better  rule  would  not 
require  the  blameless  party  dealing  with  the  United  States  to 
suffer  as  a  consequence  of  the  illegal  conduct  of  an  agent 
chosen  by  the  United  States.  The  rule  in  the  Merrill  case, 
discussed  in  the  preceding  chapter,  is  inapposite— Merrill 
involved  a  mistake  of  law  by  the  government’s  agent  and  by 
the  contractor,  rather  than  illegal  conduct  by  either. 

1-6.  The  legal  effect  of  a  contract  that  is  void  because  of 
illegality  is  not  clear  when  the  contractor  has  no  knowledge 
of  such  illegality,  but  is  negligent  in  that  regard.  It  does  not 
appear  that  contractors  have  a  duty  to  save  the  United  States 
from  its  own  agents.  It  does  appear  that  contractors  have  a 
duty  of  reasonable  care  in  the  conduct  of  their  own  affairs, 
including  the  making  of  contracts  with  the  United  States. 
While  it  appears  that  policy  considerations  may  restrict  the 
ability  of  even  a  blameless  contractor  to  compel  restoration 
by  the  United  States,  no  such  restriction  appears  to  limit  the 
rights  of  the  United  States  against  a  negligent,  but  otherwise 
blameless,  contractor. 

1-7.  Given  the  presumption  that  everyone  knows  the  law, 
a  contractor  can  claim  to  be  blameless  in  a  contract  infected 
by  illegality  only  if  unaware  of  the  prohibited  facts  or 
circumstances.  In  any  such  cases,  it  appears  that  the  contractor 
may  show  mutual  mistake  to  protect  himself  from  a 
Governmental  demand  for  restoration. 

1-8.  Some  contracts,  apparently  subject  to  avoidance 
(voidable),  may  be  subject  to  reformation  and  subsequent 
enforcement  instead.  (Inasmuch  as  a  void  contract  is  no 
contract  at  all,  there  is  nothing  between  the  parties  which  may 
be  reformed  or  enforced.) 

1-9.  Illegality  is  far  from  the  sole  basis  for  determining  a 
contract  void  ab  initio.  Violation  of  a  statutory  proscription 
or  an  important  public  policy,  though  not  illegal,  may  be 
sufficient  to  render  a  contract  void  at  its  inception— especially 
where  the  United  States  is  a  party.  Prior  to  the  commencement 
of  performance,  nearly  any  grounds  (except  mutual  mistake) 
for  considering  a  contract  voidable  may  be  a  basis  for 
considering  it  void  as  well.  At  that  point,  distinctions  between 
void  and  voidable  contracts  are  hardly  apparent. 

1-10.  Voidable  Contracts.  The  distinction  between  a  void 
contract  and  one  that  is  merely  voidable  is  that  the  former  is 
stillborn  while  the  latter  is  not.  Voidability  extinguishes  the 
obligations  of  the  parties  in  prospect  only.  Thus,  a  contract 
under  which  the  performance  of  all  parties  is  complete  is  not 
voidable  in  a  technical  sense.  As  a  practical  matter,  voidability 
is  of  concern  only  where  one  or  both  parties  have  rendered 
partial  performance  or  where  one  party  has  completed 
performance  and  the  other  has  not. 

1-11.  Voidability  may  be  effected  by  several  means.  The 
parties  may  elect  to  treat  the  contract  as  a  nullity  for  the 
future.  The  parties  may  treat  the  contract  as  divisible,  and 


excise  the  infected  part  while  honoring  the  remainder.  In 
appropriate  circumstances,  one  party  may  compel  this  result 
over  the  objections  of  the  other.  The  parties  may  elect  to 
modify  the  contract.  One  party  may  repudiate  the  contract 
over  the  objections  of  the  other.  In  other  instances,  a  party 
may  elect  to  either  get  out  of  the  bargain  or  compel  the  other 
to  live  up  to  it. 

1-12.  A  slightly  different  result  obtains  where  the  United 
States  is  a  party.  Where  a  statute,  regulation,  or  important 
public  policy  is  violated,  voiding  of  the  contract  may  be 
compulsory  even  if  the  bargain  is  otherwise  advantageous.  If 
the  acts  or  omissions  involved  are  illegal,  unlawful,  or  in 
excess  of  the  Constitutional  power  of  the  United  States,  the 
contract  is  void.  On  the  other  hand,  the  act  or  conduct  may  be 
clearly  within  the  power  of  the  United  States  but  outside  the 
scope  of  power  granted  by  Congress  to  a  Federal  agency. 
Conduct  leading  to  the  creation  of  a  contract,  or  engaged  in 
pursuant  to  a  contract,  may  go  beyond  established  limitations. 
In  some  cases.  Congress,  or  the  agency  imposing  such 
limitations,  may  approve  an  exemption.  Rarely  will  the 
undoing  of  what  has  been  done  be  required  as  a  matter  of  law; 
but  the  agency  may  elect  to  treat  the  bargain  as  voidable  to 
preserve  the  integrity  of  its  own  procurement  or  management 
processes. 

1-13.  A  ready  example  is  the  statutory  limitation  on  the 
use  of  cost-plus-percentage-of-cost  as  a  method  of 
compensating  contractors.  Certain  authorized  compensation 
arrangements  may  inadvertently  exceed  this  statutory 
limitation.  Once  the  character  of  such  conduct  is  understood, 
neither  party  may  proceed  further  in  the  face  of  a  specific 
Congressional  limitation.  The  contract  is  voidable  at  that 
time,  but  not  in  the  sense  that  voiding  it  is  elective.  Rather,  it 
is  voidable  only  in  the  sense  that  the  blameless  contractor 
may  not  be  compelled  to  restore  the  Government  to  its 
original  position  by  making  restitution  of  payments  received. 
On  the  contrary,  a  contractor  may  well  argue  that  such  a 
contract,  which  is  not  beyond  the  powers  of  Government  and 
which  is  entered  and  performed  in  good  faith,  should  be 
considered  valid.  The  contractor  may  not  compel  further 
performance  by  the  Government,  but  he  has  committed  no 
breach  or  default.  The  Government  may  not  impose  a 
different  arrangement  upon  the  contractor  as  to  price  (a 
material  consideration),  absent  agreement  by  the  contractor. 
The  Government  must  treat  the  contract  as  prospectively 
void,  while  the  contractor  may  be  entitled  to  treat  it  as  valid. 
In  such  a  case,  the  contractor  may  enforce  the  contract  to  the 
extent  of  the  remedy  it  agreed  to  accept  in  lieu  of  its  otherwise 
available  remedies  for  breach,  i.e.,  termination  for 
convenience. 

1-14.  Rescission.  The  idea  of  rescission  is  closely  related 
to  the  concepts  of  void  contracts  and  voidable  contracts.  It  is 
distinguishable  from  a  void  contract  in  that,  for  rescission,  a 
contract  must  exist.  No  contract  exists  where  the  agreement 
is  void,  yet  a  rescinded  contract  is  similar  to  a  void  contract  in 
that  it  involves  restoration  of  the  parties  to  the  status  quo. 
While  restoration  is  sometimes  an  option  where  the  agreement 
is  void,  it  is  a  necessary  element  of  rescission  unless  certain 
circumstances  exist.  A  rcscindable  contract  is  similar  to  a 
voidable  one  in  that  each  refers  to  a  contract  that  creates 
rights  and  obligations  between  the  parties.  Rescission  is 
different  in  that  it  is  available  even  after  all  parties  have 
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completed  performance.  (A  contract  where  performance  has 
been  completed  is  no  longev  voidable.)  Voidability  involves  a 
mere  release  of  the  parties  from  further  obligation,  whereas 
rescission,  a  right  that  arises  by  operation  of  the  contract, 
involves  the  additional  obligation  to  restore  the  status  quo. 
Lastly,  rescission  involves  repudiation  of  a  contract  under 
circumstances  which  would  otherwise  be  a  breach. 

1-15.  The  normal  effect  of  rescission  is  to  entitle  both 
parties  to  be  restored  to  their  prior  positions.  Each  must 
return  everything  it  has  received  from  the  other.  Where  there 
is  a  breach  of  contract,  on  the  other  hand,  one  party  must  be 
placed  (at  the  other’s  expense)  in  the  same  position  as  if  the 
contract  had  been  performed.  Where  a  contract  is  voidable, 
the  parties  are.  for  the  most  part,  left  as  they  are— neither 
recovering  their  original  position  nor  obtaining  the  benefit  of 
future  performance.  In  some  instances,  one  party  to  a  void 
contract  may  obtain  restoration  at  the  expense  of  the  other. 
Where  a  contract  is  subject  to  reformation,  both  parties  may 
obtain  the  benefit  of  future  performance. 

1-16.  Reformation.  Reformation  involves  a  material 
change  in  contract  rights  and  obligations  between  the  parties. 
Reformation  differs  from  novation,  substitution,  or  accord, 
sometimes  considered  means  of  avoidance,  in  that  it  involves 
continuity  of  the  same  contractual  relationship.  It  is  a  vehicle 
of  avoidance  in  that  it  provides  a  means  for  relief  from  the 
obligations  wherein  there  was  at  least  nominal  agreement  of 
the  parties.  Reformation  as  a  remedy  is  more  far-reaching 
than  mere  correction  of  contractual  documents  to  reflect  the 
actual  intent  of  the  parties.  Reformation  goes  to  the  substance 
of  the  intentions  manifested  by  the  documents,  rather  than  the 
form  in  which  such  intent  is  manifested.  While  rescission 
involves  restoration  of  the  status  quo,  reformation  involves 
alteration  of  the  positions  of  the  parties,  i.e.,  changing  the 
status  quo. 

1-17.  The  effect  of  reformation  is  to  allow  one  or  both 
parties  to  alter  the  rights  and  obligations  of  the  original 
agreement.  It  avoids  the  risks  and  requirements  inherent  in 
the  formation  of  new  agreements  (necessarily  involved  in 
cases  of  substitution  or  novation).  Reformation  provides  for 
continuity  of  contractual  relationship  between  the  parties.  In 
some  instances,  one  party  may  seek  rescission  while  the  other 
demands  reformation. 

1-18.  Means  for  effecting  reformation  of  a  contract  include: 
(a)  by  agreement  of  the  parties;  (b)  by  the  recognized  course 
of  dealing  between  the  parties;  and  (c)  by  compelling  a  party 
to  perform. 


2.  Bases  for  Avoidance 


2-1.  This  section  will  name  and  discuss  five  bases  for 
avoidance,  some  of  which  have  more  than  one  type. 

2-2.  Mistake,  Mistake  is  a  common  ground  for  avoidance 
of  contractual  obligations.  Mistake  may  consist  of  the  failure 
of  the  parties  to  express  their  agreement,  although  there  was 
actually  a  meeting  of  the  minds.  Mistake  may  also  consist  of  a 
misconception,  common  to  both  parties,  of  facts  and 
circumstances.  It  may  consist  of  a  misunderstanding  of  the 
legal  effects  of  particular  facts  or  circumstances. 

2-3.  Mutual  Mistake.  Where  there  is  an  agreement  that  is 
clearly  understood  between  the  parties  but  the  parties  fail  to 
manifest  such  agreement,  the  result  is  said  to  be  a  mutual 


mistake.  The  same  characterization  obtains  where  both 
parties  believe  in  the  existence  of  a  fact  which  does  not  exist; 
and  where  each  party  thought  they  knew  or  understood  the 
status  of  the  law,  or  the  legal  effect  of  certain  facts  or 
circumstances,  and  each  party  drew  the  same  erroneous 
conclusion.  “Mutual  mistake"  means  a  “mistake  common 
to  the  parties"  which  the  law  recognizes.  Generally,  correction 
is  proper  where  there  is  a  mere  failure  of  the  parties  to 
express  their  actual  agreement.  Reformation  is  generally 
proper  where  both  parties  hold  the  same  erroneous  beliefs. 

2-4.  Mistake  of  Law.  When  both  parties  operate  under 
the  same  erroneous  conclusion  as  to  the  legal  effect  of  certain 
facts  and  circumstances,  or  as  to  the  status  of  the  law,  it  is 
characterized  as  a  mistake  of  law.  In  this  case,  it  is  a 
“mutual”  or  common  mistake  of  law.  When  the  Government  is 
a  party,  the  relative  legal  positions  differ.  The  presumption 
that  everyone  knows  the  law  would  preclude  avoidance  of 
obligation  by  the  contractor,  but  apparently  it  would  not 
preclude  avoidance  by  the  Government:  where  the  Government 
pays  a  contractor  through  a  mutual  misunderstanding  of  the 
legal  effect,  the  Government  may  recover  the  sums  paid;  but 
the  contractor  may  not  be  able  to  obtain  restitution  of  goods 
delivered. 

2-5.  Rescission,  rather  than  reformation,  is  generally 
considered  the  appropriate  remedy  where  there  is  a  common 
erroneous  belief  as  to  a  material  fact.  In  Government  contracts, 
however,  the  Court  of  Claims  has  allowed  reformation  in 
such  a  case.  The  Comptroller  General  appears  to  consider 
such  contracts  subject  to  cancellation.  It  is  unclear  whether 
by  “cancellation”  the  Comptroller  General  means  rescindable 
with  a  restoration  of  the  status  quo  ante;  voidable,  not 
disturbing  what  has  been  done  but  extinguishing  future 
obligations;  or  reformable,  so  as  to  halt  performance  but  pay 
the  contractor  for  what  has  been  done. 

2-6.  Where  there  is  a  mere  common  failure  of  the  parties 
to  express  their  actual  agreement,  the  contractor  may  be 
permitted  to  perform  the  agreement  as  intended. 

2-7.  Mistake  of  Fact.  Avoidance  on  the  basis  of  a  mistake 
of  fact  by  one  party  to  the  agreement  may  be  permitted  under 
very  limited  circumstances.  A  general  requirement  is  that  the 
erroneous  belief  by  the  party  seeking  relief  cannot  be  caused 
by  the  neglect  of  a  legal  duty  by  such  party,  e.g.,  the  legal 
duty  to  exercise  due  care.  There  must  then  be  uncommon 
ignorance  of  a  past  or  present  material  fact,  or  belief  in  the 
present  existence  of  a  material  fact  which  does  not  exist. 
Apparently,  nonbclicf  of  an  existing  present  fact  or  positive 
belief  in  a  nonexistent  past  fact  are  not  sufficient,  unless 
induced  by  the  other  party  The  Government  must  bear  the 
risk  of  its  own  factual  mistakes,  but  the  Government  mistake 
must  not  be  induced  by  the  contractor.  One  party  may  not 
induce  such  misperceptions  or  knowingly  rely  upon  them. 

2-8.  In  forming  Government  contracts  through  formal 
advertising,  the  firm  bid  rule  operates  to  restrict  avoidance 
oi  he  ground  of  mistakes, 

9.  Duress.  The  essence  of  duress  relates  to  the  unlawful 
coi.rmement  of  a  person,  unlawful  detention  of  property,  or 
threat  of  injury  to  the  character  of  a  person.  Fraudulently 
obtaining  any  such  result  in  lawful  form  may  also  constitute 
duress  It  is  obvious  that  assent  to  a  bargain  obtained  through 
duress  is  not  effective  as  a  matter  of  law  Such  a  bargain  is 
void  at  its  creation  Taking  advantage  of  financial  hardship  is 
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not  duress;  but  a  threat  of  legal  action ,  not  made  in  good  faith, 
may  amount  to  duress.  A  contractor’s  right  to  avoidance 
based  upon  duress  by  the  Government  must  be  preceded  by 
the  contractor’s  timely  objection;  otherwise  it  is  waived. 

2-10.  Actual  Fraud.  A  contract  obtained  by  actual  fraud 
is  void  ab  initio.  A  distinguishing  aspect  of  actual  fraud  is 
intent  to  deceive.  It  may  be  effected  by:  (1)  suggestion  of  a 
fact  which  is  not  true  by  one  who  does  not  believe  it  true;  (2) 
unwarranted  positive  assertion  of  facts  which  are  not  true, 
but  which  the  person  making  the  statement  believes  to  be  true 
(negligent  misrepresentation);  (3)  suppression  of  the  truth  by 
one  who  knows  it;  and  (4)  promises  made  without  intent  to 
perform. 

2-11.  Constructive  Fraud.  Generally,  it  is  considered  a 
constructive  fraud  against  the  principal  when  an  agent  exceeds 
his  authority,  or  acts  contrary  to  instructions  in  making  a 
contract  with  a  third  person.  The  remedy  available  to  such 
defrauded  principal  is  to  take  action  against  the  agent. 
Usually,  the  law  will  not  penalize  an  innocent  third  party 
entering  into  such  a  contract  in  order  to  rescue  the  wronged 
principal  from  the  resulting  bargain.  Thus,  whether  the 
principal  may  avoid  a  contract  formed  as  a  result  of  the 
unauthorized  acts  of  its  agents  usually  depends  upon  whether 
the  third  party  knew,  or  should  have  known,  of  the  particular 
limitation  of  the  agent’s  authority.  The  elements  of  constructive 
fraud  may  also  include:  (a)  the  existence  of  a  duty  which  is 
breached;  (b)  absence  of  fraudulent  intent;  (c)  gain  of 
advantage  by  the  person  at  fault;  together  with  either  (1) 
misleading  another  to  his  prejudice  or  (2)  an  act  or  omission 
which  the  law  specifically  declares  fraudulent  without  regard 
to  actual  fraud .  It  would  appear  that  the  notion  of  constructive 
fraud  includes  instances  where  the  Government’s  agent 
honestly  misrepresents  his  authority.  It  would  also  appear  to 
include  honest  misrepresentations  by  contractors. 

2-12.  Constructive  fraud  gives  the  Government  the  option 
to  treat  resulting  contracts  as  void  ab  initio,  as  subject  to 
rescission,  or  as  voidable.  The  contractor  appears  to  have  no 
such  options  for  constructive  fraud  by  the  Government.  The 
contractor  may  achieve  the  same  results,  in  some  instances, 
by  relabeling  constructive  fraud  as  a  mutual  mistake  or  as  a 
Government-induced  mistake  of  fact.  But  where  the 
Government  agent  misrepresents  his  actual  authority  (a 
matter  of  law),  even  that  route  to  avoidance  would  appear 
closed. 

2-13.  Undue  Influence.  Undue  influence,  as  a  ground 
for  avoidance  of  contracts,  generally  includes:  (a)  use  by  a 
person  in  whom  confidence  is  placed  by  another,  or  use  by  a 
person  who  holds  authority  over  another,  of  such  confidence 
or  authority  to  obtain  unfair  advantage  over  such  other;  (b) 
taking  unfair  advantage  of  another's  weakness  of  mind;  and 
(c)  taking  oppressive  and  unfair  advantage  of  another’s  needs 
or  distress.  Undue  influence  would  not  appear  to  result  from 
taking  advantage  of  ignorance  or  stupidity,  but  taking  such 
advantage  may  give  rise  to  a  claim  of  mistake.  And  causing 
another  to  remain  ignorant  through  concealment  or  suppression 
of  fact  may  give  rise  to  a  claim  for  fraud. 

2-14  In  Government  contracts,  the  concept  of  undue  or 
improper  influence  is  substantially  broader.  It  includes  the 
use  of  personal  influence  to  obtain  Government  contracts, 
Oxcanyan  t  Winchester  Repeating  Anns  Co.,  103  US  261 
( 1 880)  It  also  includes  the  use  of  means  to  obtain  Government 


contracts  which  merely  have  a  tendency  to  corrupt,  whether 
actually  corrupt  or  not.  Undue  or  improper  influence  is  an 
example  of  public  policy  grounds  for  avoidance. 

2- 15.  The  grounds  upon  which  the  Government  may 
avoid  contract  obligations  are  much  more  numerous  than 
those  available  to  private  parties.  Private  parties  may,  of 
course,  expressly  include  provisions  in  their  contract  making 
them  voidable  upon  assignment.  The  Bankruptcy  Reform 
Act  limits  the  effectiveness  of  such  provisions  in  the  case  of 
assignments  by  operation  of  that  statute.  “Due-on-Sale” 
provisions,  in  certain  installment  contracts,  are  under  attack 
in  many  states.  The  assignment  of  a  Government  contract 
makes  it  voidable,  according  to  Judicial  interpretation  of  the 
Assignment  of  Contracts  Act  of  1 862.  A  Government  contract 
is  considered  voidable  if  infected  by  graft,  conflict  of  interest, 
or  bribery. 

3.  The  Statutory  Framework 

3- 1 .  A  review  and  analysis  of  all  the  statutes  which  may 
affect  the  formation  of  federal  acquisition  contracts  exceeds 
the  scope  of  this  text.  Nevertheless,  this  section  reviews 
some  of  the  more  noteworthy  statutes.  Understanding  the 
operation  of  various  statutes  to  effect  the  formation  of 
government  contracts  is  essential  to  an  understanding  of  the 
legal  concepts  and  principles  involved. 

3-2.  The  Small  Business  Act.  General  policies  of  the 
United  States  respecting  aid,  counsel  and  protection  to  small 
business  concerns  by  the  government  have  been  announced 
by  Congress  on  numerous  occasions.  The  Armed  Services 
Procurement  Act  and  the  Federal  Property  and  Administrative 
Services  Act  each  announce  a  policy  that  a  fair  proportion  of 
the  total  purchases  and  contracts  or  subcontracts  for  property 
and  services  provided  by  the  Government  be  let  to  small 
business  concerns.  The  Small  Business  Act,  codified  at  15 
USC  Sec  631  et  seq  (the  “Act”),  also  declares  such  a  policy; 
and  establishes  an  independent  Federal  agency  to  execute 
specific  measures  to  carry  it  out.  It  is  recognized  that  such 
policies  and  measures  are  required  to  further  the  national 
interest  in  preserving  free  and  open  competition  in  the  United 
States’  market  place. 

3-3.  Small  Business  Administration.  The  Small  Business 
Act  created  the  Small  Business  Administration  (SBA),  an 
independent  Federal  agency  operating  under  the  general 
direction  and  supervision  of  the  President.  It  authorizes  the 
SBA  to  provide  specific  kinds  of  assistance  to  small  business 
concerns  in  their  competing  for  Federal  Acquisition  contracts 
or  subcontracts.  The  Act,  at  Sec  637,  empowers  and  imposes 
the  duty  on  SBA: 

(A)  To  enter  into  contracts  with  the  US  Government  and 
any  agency  or  officer  thereof  having  procurement  powers, 
which  oblige  the  SBA  to  furnish  articles,  equipment,  supplies 
or  materials  to  the  Government  or  to  perform  construction 
services  for  the  Government,  (15  USC  Sec  637(a)(1)(A). 
This  section  of  the  Act  also  authorizes  any  officer  of  the 
Government  having  procurement  powers  to  let  procurement 
contracts  to  the  SBA  in  any  case  where  the  SBA  certifies  that 
the  SBA  is  competent  and  responsible  to  perform  such 
contracts.  The  Administrator  of  the  SBA  (the  “Adminis¬ 
trator”)  is  directed  to  refer  appropriate  matters  to  the  head  of 
the  agency  concerned  if  the  SBA  and  the  contracting  officer 


are  unable  to  agree  on  the  terms  and  conditions  of  such 
procurement  contracts. 

(B)  To  arrange  for  performance  of  procurement  contracts 
placed  with  the  SBA  by  letting  subcontracts  to  socially  and 
economically  disadvantaged  small  business  concerns  (15  USC 
Sec  637(a)(1)(C)).  The  term  “socially  and  economically 
disadvantaged  small  business  concerns”  is  defined  to  include: 

(1)  Any  small  business  concern  which  is  at  least  51 
percent  owned  by  socially  and  economically  disadvantaged 
individuals  or,  if  publicly  owned,  51  percent  of  the  stock  of 
which  is  owned  by  such  individuals.  The  management  and 
daily  business  operations  must  be  controlled  by  one  or  more 
socially  and  economically  disadvantaged  individuals.  Only 
those  individuals  who  are  considered  to  have  been  subjected 
to  racial  or  ethnic  prejudice  or  cultural  bias  because  of  their 
identity  as  a  member  of  a  group  are  “socially  disadvantaged” 
within  the  meaning  of  the  Act.  The  Act  infers  that  group 
membership  alone  is  a  sufficient  indicator  of  social 
disadvantagement.  An  individual  who  is  considered  socially 
disadvantaged  may  also  be  considered  economically 
disadvantaged.  They  are  so  considered  if  their  competitive 
ability  has  been  impaired  due  to  diminished  capital  and  credit 
opportunities,  as  compared  to  others  in  the  same  business 
area  who  are  not  socially  disadvantaged.  Reference  to  the 
assets  and  net  worth  of  a  particular  socially  disadvantaged 
individual  is  required  to  determine  the  degree  of  impairment 
of  capital  and  credit  opportunities  (15  USC  Sec  637  (a)(6)). 
The  threshold  inquiry  then,  is  whether  a  small  business 
concern  has  the  requisite  degree  of  ownership  by  members  of 
prescribed  groups.  Inquiry  should  then  be  made  to  determine 
whether  management  is  controlled  by  socially  disadvantaged 
individuals.  Inasmuch  as  the  Act  provides  for  subcontract 
assistance  to  firms  which  can  be  considered  both  socially  and 
economically  disadvantaged,  the  next  inquiry  is  whether  the 
assets  and  net  worth  of  the  individual  reflect  a  degree  of 
impairment  regarding  capital  and  credit  opportunities.  Whether 
a  group  is  such  that  its  members  should  be  considered 
socially  disadvantaged  is  to  be  determined  by  the  Administrator 
after  consultation  with  a  designated  associate  administrator. 
The  degree  to  which  an  enterprise  is  owned  and  managed  by 
socially  disadvantaged  individuals  and  whether  a  socially 
disadvantaged  individual  is  also  economically  disadvantaged 
is  to  be  determined  by  the  Associate  Administrator  for 
Minority  Small  Business  and  Capital  Ownership  Development, 
rather  than  by  the  Administrator. 

(C)  To  determine  within  any  industry  the  business 
enterprises  which  are  to  be  designated  “small  business 
concerns,”  and  to  issue  upon  request  certificates  certifying 
an  individual  concern  as  a  “small  business  concern.”  Such 
certificate  shall  be  accepted  as  conclusive  by  Government 
officers  having  procurement  or  property  disposal  powers  (15 
USC  Sec  637(b)(6)). 

(D)  To  certify,  with  respect  to  all  elements  of  responsibility 
of  any  small  business  concern  or  group  of  concerns,  the 
ability  to  perform  a  specific  Government  contract.  Whether 
certified  responsible  by  SBA  or  not,  no  small  business 
concern  may  be  precluded  from  being  awarded  a  Federal 
Procurement  or  Property  Disposal  contract  on  the  basis  of 
any  element  of  responsibility,  without  referring  the  matter 
for  final  disposition  to  the  SBA  (15  USC  Sec  637(6)(7)(A)). 

(E)  To  dismiss  findings  by  a  contracting  officer  that  a 


small  business  concern  does  not  comply  v\  ith  the  manufacturer 
or  regular  dealer  requirements  of  the  Walsh-Healy  Public 
Contracts  Act  (41  USC  Sec  35(a)),  and  certify  the  small 
business  concern  eligible  as  a  Federal  contractor:  or  to  refer 
the  matter  to  the  Secretary  of  Labor,  if  the  SBA  concurs  with 
the  contracting  officer.  If  the  SBA  refers  a  matter  of  compliance 
with  this  provision  of  Walsh-Healy  to  lhe  Labor  Department, 
the  small  concern  cannot  be  certified  eligible  for  Federal 
contracts  unless  the  Secretary  of  Labor  finds  the  concern  not 
in  violation  (15  USC  Sec  637(b)(7)(B).  Once  SBA  certifies  a 
small  business  concern  as  competent,  such  certification  is  to 
be  accepted  as  conclusive  by  contracting  officers. 

3-4.  SBA  has  obligations  and  authority  under  the  Act  to 
determine  which  firms  in  any  industry  will  be  considered 
small  business  concerns,  to  certify  that  individual  businesses 
are  small  business  concerns,  and  to  certify  that  an  individual 
business  or  group  of  businesses  is  competent  to  perform  a 
particular  Government  contract.  Accordingly.  SBA:  (i) 
promulgates  size  standards  for  each  industry,  (ii)  issues 
certificates  of  small  business  status  upon  request,  and  (iii) 
issues  certificates  of  competency  where  required.  The 
foregoing  assistance  is  available  to  any  small  business  concern. 
Assistance  where  the  SBA  acts  as  a  prime  contractor  and 
awards  subcontracts  is  available  to  socially  and  economically- 
disadvantaged  small  business  concerns. 

3-5.  Notwithstanding  congressional  action  vesting  sole 
discretion  in  SBA  to  determine  all  matters  relating  to  the 
competency  of  small  business  concerns  to  perform  federal 
contracts,  DAR  provides  that  DOD  will  endeavor  to  make 
such  matters  subject  to  agreement  between  DOD  and  SBA 
(see  DAR  Sec  1-705 .4(d)).  A  significant  portion  of  the  DAR 
on  this  subject  is  devoted  to  procedures  and  methods  for 
challenging  SBA  certificates  of  size  or  competency  (see  DAR 
Sec  1-703).  Where  a  small  business  concern  is  not  the 
manufacturer  of  items  which  it  proposes  to  supply,  and  such 
items  are  distributed  or  manufactured  by  enterprises  which 
are  not  small  business  concerns,  DAR  limits  application  of 
SBA  certificates  regarding  competency  to  the  nonmanufac¬ 
turing  small  business  concern.  The  competency  of  such 
distributor  or  manufacturer  must  be  separately  determined 
by  the  contracting  officer  (see  DAR  See  1-701  1(c)).  DAR 
also  limits  the  applicability  of  SBA  certificates  of  competency 
where  the  highest  competency  obtainable  or  the  best  scientific 
approach  is  needed  by  the  Government  (see  DAR  Sec 
1-705. 4(b)). 

3-6.  The  Act  imposes  obligations  (upon  agencies  effecting 
acquisitions)  that  promote  subcontracting  opportunities  for 
socially  and  economically  disadvantaged  and  other  small 
business  concerns.  It  requires  in  each  designated  contract 
inclusion  of  a  clause  containing  an  agreement  by  contractor 
to  carry  out  a  national  policy  that  such  small  business 
concerns  shall  have  the  maximum  practicable  opportunity  to 
participate  in  contracts  let  by  any  agency.  The  “small 
business  concern,”  for  the  purpose  of  the  obligations  of 
contractors  in  this  connection,  is  one  which  meets  SBA  size 
standards  or  which  is  certified  as  a  small  business  concern  by 
SBA.  Contractors  are  directed  to  presume  that  socially  and 
economically  disadvantaged  individuals  include  Black 
Americans,  Hispanic  Americans,  Native  Americans,  Asian 
Pacific  Americans,  and  other  minorities  or  any  other  indi\  idual 
found  by  the  Administrator  or  Associate  Administrators  to  be 


disadvantaged  The  Act  provides  no  expressed  certification 
provision  to  the  effect  that  an  individual  or  small  business 
concern  is  socially  and  economically  disadvantaged. 
Contractors  are  obliged  to  either  make  their  own  determination 
in  this  regard,  inquire  of  the  Administration,  or  inquire  of  the 
potential  subcontractor.  The  Act  permits  contractors  acting 
in  good  faith  to  rely  upon  written  representation  by 
subcontractors  as  to  their  status  (15  USC  Sec  637(d)(3)(D)). 

3-7.  The  Act  further  requires  the  inclusion  of  a 
subcontracting  plan  as  a  material  part  of  each  contract  or 
amendment  or  modification  of  contract  which: 

(A)  may  exceed  $1  million  where  the  contract  is  for 
construction  of  any  public  facility; 

(B)  may  exceed  $500  thousand  where  the  contract  is  for 
any  other  object; 

(C)  is  for  more  than  $10  thousand,  is  not  for  services,  and 
will  not  be  performed  entirely  outside  US  territory; 

(D)  offers  subcontracting  possibilities.  The  subcontracting 
plan  is  required  to  include  percentage  goals  for  utilization  of 
subcontractors,  small  business  concerns,  and  socially  and 
economically  disadvantaged  small  business  concerns.  It  is 
also  required  to  include  a  description  of  the  contractor’s 
plans  to  assure  that  such  firms  have  an  equitable  opportunity 
to  compete  for  such  contracts.  The  prime  contractor  is 
required  to  assure  that  such  contractors  who  receive 
subcontracts  meeting  the  tests  for  covered  prime  contracts 
undertake  to  carry  out  national  policy  in  this  regard  and,  as 
appropriate,  include  subcontracting  plans  in  contracts  with 
next-tier  subcontractors  (17  USC  Sec  637(d)(1)  through  (6)). 

3-8.  If,  within  the  time  limit  prescribed  in  regulations  of 
the  Federal  agency  concerned,  the  apparent  successful  offeror 
fails  to  negotiate  the  subcontracting  plan  required,  such 
offeror  shall  become  ineligible  to  be  awarded  the  contract. 
Prior  compliance  of  the  offeror  with  other  such  subcontracting 
plans  shall  be  considered  by  the  Federal  agency  in  determining 
the  responsibility  of  that  offeror  for  the  award  of  the  contract . 

3-9.  Notwithstanding  any  other  provision  of  law,  every 
Federal  agency,  in  order  to  encourage  subcontracting 
opportunities  for  small  business  concerns  and  small  business 
concerns  owned  and  controlled  by  socially  and  economically 
disadvantaged  individuals  as  defined  in  the  Act,  is  authorized 
‘  ?  provide  such  incentives  as  the  agency  may  deem  appropriate 
in  order  to  encourage  such  subcontracting  opportunities  as 
may  be  commensurate  with  the  efficient  and  economical 
performance  of  the  contract. 

3-10.  Each  subcontracting  plan  required  shall  include, 
according  to  the  Act: 

(A)  percentage  goals  for  the  utilization  as  subcontractors 
of  small  business  concerns  and  small  business  concerns 
owned  and  controlled  by  socially  and  economically 
disadvantaged  individuals; 

(B)  the  name  of  an  individual  within  the  employ  of  the 
offeror  or  bidder  who  will  administer  the  subcontracting 
program  of  the  offeror  or  bidder,  and  a  description  of  the 
duties  of  such  individual; 

(C)  a  description  of  the  efforts  the  offeror  or  bidder  will 
take  to  assure  that  small  business  concerns  and  small  business 
concerns  owned  and  controlled  by  the  socially  and 
economically  disadvantaged  individuals  will  have  an  equitable 
opportunity  to  compete  for  subcontracts; 

(D)  assurances  that  the  offeror  or  bidder  will  include  the 


clause  required  by  paragraph  (2)  of  this  subsection  in  all 
subcontracts  which  offer  further  subcontracting  opportunities, 
and  that  the  offeror  or  bidder  will  require  all  subcontractors 
(except  small  business  concerns)  who  receive  subcontracts  in 
excess  of  $1,000,000  in  the  case  of  a  contract  for  the 
construction  of  any  public  facility,  or  in  excess  of  $500,000 
in  the  case  of  all  other  contracts,  to  adopt  a  plan  similar  to  the 
plan  required  under  paragraph  (4)  or  (5); 

(E)  assurances  that  the  offeror  or  bidder  will  submit  such 
periodic  reports  and  cooperate  in  any  studies  or  surveys  as 
may  be  required  by  the  Federal  agency  or  the  Administration 
in  order  to  determine  the  extent  of  compliance  by  the  offeror 
or  bidder  with  the  subcontracting  plan;  and 

(F)  a  recitation  of  the  types  of  records  the  successful 
offeror  or  bidder  will  maintain  to  demonstrate  procedures 
which  have  been  adopted  to  comply  with  the  requirements 
and  goals  set  forth  in  this  plan,  including  the  establishment  of 
source  lists  of  small  business  concerns  and  small  business 
concerns  owned  and  controlled  by  socially  and  economically 
disadvantaged  individuals;  and  efforts  to  identify  and  award 
subcontracts  to  such  small  business  concerns  (15  USC  Sec 
637). 

3-11.  The  Small  Business  Act  commits  certain 
determinations  to  the  discretion  of  the  SBA  or  the  administrator 
of  the  SBA  or  the  Associate  Administrator  for  Minority 
Small  Business  and  Capital  Ownership  Development.  Such 
determinations  are  subject  to  the  requirements  and  standards 
of  the  Administrative  Procedures  Act  discussed  in  paragraphs 
3-3  infra.  When  such  determinations  comply  with  the 
Administrative  Procedures  Act,  and  are  made  by  the  SBA  or 
its  administrator,  they  have  the  force  and  effect  of  law. 

3-12.  Included  in  such  determinations  are:  (a)  whether  a 
particular  group  has  been  subject  to  prejudice  or  bias;  (b) 
whether  a  particular  business  meets  small  business  size 
standards;  and  (c)  all  elements  of  responsibility  of  any  small 
business  concerns  or  group  of  such  concerns  to  receive  and 
perform  a  particular  government  contract.  The  Small  Business 
Act  specifically  prohibits  rejection  of  any  small  business  or 
small  business  group  for  award  of  a  contract  on  the  grounds 
of  responsibility  without  a  final  disposition  of  the  matter  by 
the  SBA .  Thus  it  would  appear  that  a  contracting  officer  may 
determine  a  small  business  concern  to  be  responsible  without 
intervention  of  the  SBA.  The  converse  is  not  true,  however. 

3-13.  No  award  can  be  made  or  proposal  accepted ,  unless 
the  procuring  authority  determines  that  the  subcontracting 
plan  provides  maximum  performance  of  the  contract.  There 
is  no  apparent  exemption  of  this  determination  from  the 
standards  of  the  Administrative  Procedures  Act.  While 
inclusion  of  such  subcontracting  plan  in  the  contract  is  a 
precondition  to  award  of  a  contract,  it  has  been  considered  a 
matter  of  responsibility  in  advertised  procurements.  Thus  a 
bid  which  does  not  contain  an  appropriate  subcontracting 
plan  may  be  considered  for  award,  so  long  as  a  plan  is 
included  in  the  bid  prior  to  award.  It  has  also  been  held  that 
the  procuring  agency  may  require  a  bid  to  include  such  a 
subcontracting  plan  in  order  to  be  considered  for  award, 
making  it  a  matter  of  bid  responsiveness.  GAO  pronounce¬ 
ments  discourage  this  practice. 

3-14.  The  Small  Business  Act  represents  a  substantial 
legislative  departure  from  agency  and  GAO  policy  of  obtaining 
maximum  practicable  competition  in  federal  procurement.  It 
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is  squarely  consistent,  however,  with  the  Congressional 
policy  declared  in  both  the  Armed  Services  Procurement  Act 
and  the  Federal  Property  and  Administrative  Services  Act, 
i.e.,  the  placement  by  fair  proportion  of  federal  contracts 
with  small  business.  This  act  does  not  limit  competition 
among  appropriate  small  business  for  Government  contracts.  In 
the  longer  run,  it  promotes  competition  by  increasing  the 
number  of  competitors  for  Federal  contracts  and  the  strength 
thereof. 

4.  Aid  to  Labor  Surplus  Areas 

4-1.  Small  Business  concerns  are  required  to  receive 
“  .  .  .  any  award  or  contract  or  any  part  thereof ...” 
which  is  determined  by  the  Administration  and  the  contracting 
procurement  agency  to  be  in  the  interest  of:  (a)  maintaining 
or  mobilizing  the  nation’s  full  production  capacity ;  (b)  war  or 
national  defense  programs;  or  (c)  assuring  that  a  fair  proportion 
of  purchases  and  contracts  are  placed  with  small  business 
concerns.  Such  determinations  may  be  made  for  ”... 
individual  awards  or  contracts  or  for  classes  of  awards  or 
contracts”  (USC  Sec  644(a)).  Priority  in  awarding  contracts 
set  aside  pursuant  to  Sec  644  of  the  Act  is  given  to  small 
business  concerns  which  will  perform  a  substantial  portion  of 
production  on  those  contracts  in  areas  of  concentrated 
unemployment  or  underemployment  or  of  labor  surplus. 

4-2.  The  Department  of  Defense  policy  and  procedures, 
with  respect  to  aiding  areas  of  persistent  or  substantial  labor 
surplus,  hereinafter  referred  to  as  labor  surplus  areas,  in  the 
United  States,  its  possessions,  Puerto  Rico,  and  the  Thist 
Territory  of  the  Pacific  Islands  are  covered  in  DAR  1-800 
and  FPR  1  - 1 -800,  et  seq.  The  policy  of  the  Government  is  to 
encourage  the  hiring  of  disadvantaged  individuals,  to  aid 
areas  of  persistent  or  substantial  labor  surplus  by  the  placing 
of  contracts  and  facilities  in  areas  of  persistent  or  substantial 
labor  surplus,  and  to  assist  such  areas  in  making  the  best  of 
their  available  resources. 

4-3.  Labor  Surplus  Area  Concern  (DAR  1-801).  The 
term  “labor  surplus  area  concern”  means  a  concern  that 
agrees  to  perform  or  cause  to  be  performed  a  substantial 
proportion  of  a  contract  in  labor  surplus  areas.  A  concern 
shall  be  deemed  to  perform  a  substantial  proportion  of  a 
contract  in  labor  surplus  areas  if  the  aggregate  costs  that  will 
be  incurred  by  the  concern  or  its  first-tier  subcontractors,  on 
account  of  manufacturing  or  production  performed  in  labor 
surplus  areas,  amount  to  more  than  50  percent  of  the  contract 
price. 

4-4.  The  policy  of  the  Government  is  to  aid  labor  surplus 
areas  by  placing  contracts  with  labor  surplus  area  concerns  to 
the  extent  consistent  with  procurement  objectives  and  where 
such  contracts  can  be  awarded  at  prices  no  higher  than  those 
obtainable  from  other  concerns,  and  by  encouraging  prime 
contractors  to  place  subcontracts  with  concerns  which  will 
perform  substantially  in  labor  surplus  areas.  This  general 
policy  and  its  implementing  procedures  are  found  in  DAR 
1  -802  and  1 -803  (Rev  Apr  73)  and  FPR  1  - 1  -802  and  1  - 1  -803 . 
When  reviewing  this  policy,  one  should  also  review  the 
policy  of  DAR  1-706.7,  Combined  Small  Business-Labor 
Surplus  Area  Set-Aside. 

4-5.  In  no  case  will  price  differentials  be  paid  for  the 
purpose  of  carrying  out  this  policy.  Heads  of  procuring 


activities  and  heads  of  field  purchasing  and  contract 
administration  activities  are  responsible  for  eflective 
implementation  of  the  Labor  Surplus  Area  Program  within 
their  respective  activities.  Responsibility  for  administration 
of  the  program  may  be  assigned  to  small  business  specialists 
appointed  pursuant  to  DAR-704.3. 

4-6.  Labor  Surplus  Area  Set-asides.  The  procedures  tor 
making  a  set-aside,  set  forth  in  DAR  1-804.2,  require  use  of 
the  “Notice  of  Labor  Surplus  Area  Set-Aside."  This  basic 
policy  is  as  outlined  in  the  DAR  Set-Aside  Procedures. 

4-7.  Subcontracting  With  Concerns  in  Labor  Surplus 
Areas.  It  is  the  policy  of  the  Government  to  promote  equitable 
opportunities  for  labor  surplus  area  concerns  to  compete  for 
defense  subcontracts  and  to  encourage  placement  of 
subcontracts  with  concerns  which  will  perform  such  contracts 
substantially  in  areas  of  persistent  or  substantial  labor  surplus 
in  the  order  of  priority  described  in  DAR  1-802,  where  this 
can  be  done ,  consistent  with  efficient  performance  of  contracts, 
at  prices  no  higher  than  are  obtainable  elsewhere. 

4-8.  Policy  reflected  by  DAR  1-702  and  FPR  1-1-702 
requires  that  small  business  concerns  be  afforded  an  equitable 
opportunity  to  compete  for  all  contracts  that  they  can  perform. 
Therefore,  the  military  departments,  to  the  extent  consistent 
with  the  best  interests  of  the  Government,  are  expected  to: 

(1)  Attempt  to  locate  additional  qualified  small  business 
suppliers  by  all  appropriate  methods,  including  use  of  the 
facilities  of  the  Small  Business  Administration,  particularly 
where  only  a  limited  number  of  small  business  concerns  are 
on  bidders’  mailing  lists. 

(2)  Give  wide  publicity  to  purchasing  methods  and 
practices. 

(3)  Publicize  proposed  procurements  by  the  use  of  advance 
notices  or  other  appropriate  methods. 

(4)  Include  all  established  and  qualified  potential  small 
business  suppliers  on  the  bidders’  mailing  lists. 

(5)  Send  solicitations  to  all  firms  on  the  appropriate  list 
except  that  where  less  than  a  complete  list  is  to  be  used 
pursuant  to  DAR,  at  least  a  pro  rata  number  of  small  business 
concerns  shall  be  solicited. 

(6)  Divide  proposed  procurement  of  supplies  and  services, 
except  construction,  into  quantities  not  less  than  economic 
production  runs,  so  as  to  permit  bidding  on  quantities  less 
than  the  total  requirements;  allow  the  maximum  time  prac¬ 
ticable  for  preparation  and  submission  of  bids,  proposals,  or 
quotations;  where  feasible,  establish  delivery  schedules  which 
will  encourage  small  business  participation. 

(7)  Examine  each  major  procurement  to  determine  the 
extent  to  which  small  business  subcontracting  should  be 
encouraged  and  required. 

(8)  Use  small  business  concerns  to  the  maximum  extent 
feasible  as  planned  producers  in  the  Industrial  Readiness 
Planning  Program. 

(9)  Maintain  liaison  with  Federal,  State,  and  local  agencies, 
and  other  organizations,  for  the  purpose  of  providing 
information  and  assistance  to  small  business  concerns. 

4-9.  Small  Business  Set-asides.  DAR  1-706  and  FPR 
1-1-706  detail  the  procedures  for  making  contracts  available 
to  small  business  firms  by  a  procedure  called  a  set-aside. 

4-10.  Small  Business  Protests.  Representation  by  a  bidder 
or  offeror  that  it  is  a  small  business  concern  shall  be  effective, 
even  though  questioned,  unless  the  Small  Business 
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Administration,  in  response  to  such  question  determines  that 
the  bidder  or  offeror  in  question  is  not  a  small  business 
concern  The  controlling  point  in  time  for  a  determination 
concerning  the  size  status  of  a  questioned  bidder  or  offeror  is 
the  date  of  award,  except  that  no  bidder  or  offeror  is  eligible 
for  award  as  a  small  business  concern  unless  it  has,  in  good 
faith,  represented  itself  as  a  small  business  prior  to  the  opening 
of  bids  or  closing  date  for  submission  of  offers . 

4-11  Any  bidder  or  offeror  may,  in  connection  with  a 
contract  involving  a  small  business  set-aside  or  otherwise 
involving  small  business  preferential  consideration,  question 
the  small  business  status  of  any  apparently  successful  bidder  or 
offeror  by  sending  a  written  protest  to  the  contracting  officer 
who  is  responsible  for  the  particular  procurement.  The 
protest  should  contain  the  basis  for  the  protest,  together  with 
specific  detailed  evidence  supporting  the  protestant’s  claim, 
that  such  bidder  or  offeror  is  not  a  small  business. 

(A)  Timely  Protests.  When  the  contracting  officer  receives 
a  timely  protest  prior  to  award,  he  shall  forward  the  protest 
record  to  the  Small  Business  Administration’s  regional  office 
serving  the  area  in  which  the  protested  concern  is  located. 
The  Small  Business  Administration  will  promptly  notify  the 
contracting  officer  of  the  date  of  its  receipt  of  any  such 
protest,  and  will  advise  the  bidder  or  offeror  in  question  that 
its  small  business  status  is  under  review. 

(B)  Untimely  Protests.  A  protest  which  is  not  timely, 
even  though  received  before  award,  should  be  forwarded  to 
the  Small  Business  Administration’s  regional  office  serving 
the  area  in  which  the  protested  concern  is  located  (with 
notation  thereon  that  the  protest  is  not  timely).  The  protester 
should  be  notified  that  his  protest  cannot  be  considered  on  the 
instant  procurement  but  has  been  referred  to  Small  Business 
Administration  for  its  consideration  in  any  future  actions. 

(C)  Post  Award  Protests.  A  protest  received  after  award 
of  a  contract  shall  be  forwarded  to  the  Small  Business 
Administration's  regional  office  serving  the  area  in  which  the 
protested  concern  is  located,  with  a  notation  thereon  that 
award  has  been  made.  The  protester  shall  be  notified  that 
award  has  been  made,  and  that  its  protest  has  been  forwarded 
to  Small  Business  Administration  for  consideration  in  future 
actions. 

(D)  Questioning  Status  of  Small  Business.  A  contracting 
officer  may,  any  time  prior  to  award,  question  the  small 
business  status  of  the  apparently  successful  bidder  or  offeror 
by  sending  a  written  notice  to  the  Small  Business 
Administration  regional  officer  of  the  region  in  which  the 
bidder  or  offeror  has  his  principal  place  of  business.  The 
notice  should  contain  a  statement  of  the  basis  for  the  question, 
together  with  available  supporting  facts.  The  Small  Business 
Administration  will  advise  the  bidder  or  offeror  in  question 
that  his  small  business  status  is  under  review. 

(E)  Determination  by  the  Small  Business  Administration 
Regional  Director.  The  Small  Business  Administration 
Regional  Director  w  ill  determine  the  small  business  status  of 
the  questioned  bidder  or  offeror,  and  will  notify  the  contracting 
officer  and  the  bidder  or  offeror  This  determination  is  final, 
unless  it  is  appealed  and  the  contracting  officer  is  notified  of 
the  appeal  prior  to  award.  If  an  award  was  made  prior  to  the 
time  the  contracting  officer  received  notice  of  the  appeal,  the 
contract  is  presumed  to  be  valid. 


5,  Procurement  Statutes 

5- 1 .  The  principal  statutes  which  specifically  regulate  the 
process  of  forming  Federal  acquisition  contracts  are  the 
Armed  Services  Procurement  Act.  10  USC  Sec  2301  et  seq 
(ASPA)  and  the  Federal  Property  and  Administrative  Services 
Act  of  1949,  40  USC  Sec  470  et  seq  (FPASA).  The  specific 
methods,  prescribed  by  these  statutes  for  obtaining  offers  by 
those  wishing  to  engage  in  business  with  the  Government, 
are  described  more  fully  in  Chapter  5  infra.  The  omission  of 
any  other  methods  of  obtaining  offers  from  ASPA  and 
FPASA  is  considered  a  preclusion  of  any  other  method. 

5-2.  Multi-year  Contracting.  Heads  of  agencies,  covered 
by  ASPA,  are  authorized  to  make  contracts  for  periods  up  to 
five  years.  Subsection  (g)  was  added  to  10  USC  Sec  2306  by 
PL  90-378,  imposing  a  $5  million  ceiling  on  cancellation 
costs  under  multi-year  contracts.  The  Defense  Authorization 
Act  of  1982  added  a  new  subsection  (b)  to  10  USC  Sec  2306 
which  removed  the  foregoing  cancellation  ceiling  and  inserted  a 
provision  requiring  notice  to  Congress  before  the  Government 
agrees  to  cancellation  costs  of  $100  million  or  more. 

5-3.  Policies  and  procedures  for  use  of  multi-year 
contracting  arc  set  forth  in  DAR  section  1-322.1  to  1-322.8. 
The  Defense  Authorization  Act  of  1982  specifically  limits 
the  application  of  multi-year  contracting  methods  in  the  cases 
of  the  Coast  Guard  and  the  National  Aeronautics  and  Space 
Administration.  Use  of  multi-year  contracting  under  ASPA 
is  also  limited  in  the  acquisition  of  automatic  data  processing 
equipment  covered  by  FPASA. 

5-4.  Multi-year  contracting  is  only  authorized,  in  any 
case,  to  the  extent  that  funds  are  otherwise  available  for 
obligation  by  the  head  of  the  procuring  agency.  This  has  been 
interpreted  as  neither  authorizing  violation  of  the  Anti- 
Deficiency  Act ,  3 1  USC  Sec  665  et  seq,  nor  limiting  contracts  to 
the  term  of  annual  appropriation  acts.  This  method 
contemplates  no-year  funds  and/or  cancellation  if  funds  are 
not  made  available. 

5-5.  Procurement  for  Foreign  Military  Sales.  The  Arms 
Export  Control  Act  of  1976,  22  USC  Sec  2751  et  seq 
(AECA),  provides  statutory  authority  to  sell  articles  and 
services  to  certain  friendly  foreign  countries.  The  AECA,  at 
section  2762,  authorizes  contracts  for  the  procurement  of 
such  articles  and  services.  The  sales  are  to  be  for  US  dollars 
and  to  countries  which  furnish  a  dependable  understanding 
for  payment,  22  USC  Sec  2762(a).  Letters  of  offer  may  be 
issued  with  payment  on  120  day  billing  terms  if  the  customer 
country  has  inadequate  funds,  and  if  the  President  determines 
that  an  emergency  need  exists  (22  USC  Sec  2762(b)).  Sales 
on  credit  for  up  to  12  years  are  authorized  by  22  USC  Sec 
2763. 

5-6.  Sales  of  $7,000,000  or  more  for  defense  articles,  or 
$25,000,000  or  more  for  defense  services,  require  prior 
notice  to  Congress;  but  there  is  no  specific  statutory 
requirement  for  Congressional  approval.  Licenses  for 
commercial  sales  of  major  military  equipment,  whereby 
private  US  companies  sell  directly  to  foreign  governments, 
are  prohibited  with  respect  to  contracts  of  $100,000,000  or 
more,  except  in  accord  with  the  AECA  (sec  22  USC  Sec 
2778(b)(3)).  Such  commercial  sales  to  Australia.  Japan,  the 
NATO  member  countries,  and  New  Zealand,  arc  not  subject 
to  this  prohibition  under  certain  conditions  However,  the 
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President  has  authority  to  require  that  any  commercial  sales 
of  defense  articles  and  services  be  made  under  AECA. 

5-7.  Sections  6-1300  et  seq  of  DAR  set  forth  policies  and 
procedures  for  acquisitions  made  for  foreign  military  sales 
(FMS)  under  AECA.  The  DAR  describes  the  functions  of 
letters  of  offers  and  acceptance,  as  well  as  the  role  of 
government-to-government  agreements,  in  acquisitions  for 
FMS  purposes.  It  directs  contracting  officers  to  honor  requests 
by  customer  countries  for  sole  source  prime  and  subcontracts.  It 
prohibits  contracting  officers  f  m  accepting  directions  of 
FMS  customers  as  to  source  selection  decisions  or  contract 
terms.  FMS  customer  representatives  may  not  direct  exclusion 
of  particular  firms  from  bidders’  lists.  FMS  customers  are 
not  permitted  to  interfere  in  the  placement  of  subcontracts  by 
prime  contractors  (see  DAR  Sec  6-1307). 

5-8.  FMS  agreements  may  affect  source  selection  in  US 
procurement  to  the  extent  that  they  require  procurement  from 
foreign  sources  under  off-set  arrangements.  DAR  See  6-1310 
provides  policies  and  procedures  for  effecting  off-set 
arrangements. 

5-9.  GATT  Government  Procurement  Code.  The 

General  Agreement  on  Trade  and  Tariffs  (GATT)  is  a 
multilateral  treaty  which  obliges  signatory  countries  to  seek 
reductions  of  various  national  barriers  to  international  trade. 
The  latest  round  of  negotiations  resulted  in  a  number  of 
international  trade  agreements,  including  the  International 
Government  Procurement  Code. 

5-10.  The  GATT  Government  Procurement  Code  (GPC) 
is  intended  to  reduce  various  non-tariff  barriers  to  international 
participation  in  procurement  activities  of  member 
governments.  Examples  of  such  non-tariff  barriers  include 
the  Buy  American  Act,  the  Balance  of  Payments  Program, 
and  unpublished  or  informal  procurement  procedures.  This 
international  agreement  on  Government  procurement,  along 
with  other  agreements  negotiated  under  the  GATT,  were 
implemented  by  the  Trade  Agreement  Act  of  1979,  PL  96-39 
(TAA)  and  Executive  Order  122607,  December  21,  1980, 
The  TAA  is  codified  at  19  USC  See  251 1-2518.  It  has  been 
implemented  by  the  US  Department  of  Defense  by 
promulgation  of  part  16  of  Section  6,  DAR,  entitled 
“Purchases  under  the  Trade  Agreements  Act  of  1979.” 

5-11.  The  GPC  requires,  among  other  things,  that  GATT 
signatory  countries,  including  the  US:  (1)  establish  and 
publish  formal  bidding  procedures,  (2)  publicize  pending 
procurements,  and  (3)  eschew  discrimination  against  qualified 
foreign  sources. 

5-12.  The  TAA,  in  effect,  authorizes  the  President  to 
accord  either  Most-Favored-Nation  (MFN)  treatment  or 
National  Treatment  to  eligible  products  of  specified  types  of 
countries.  Most-favorcd-nation  treatment  generally  means 
that  the  most  favorable  treatment  given  by  the  United  States 
to  any  other  country  must  he  given  to  all  countries  entitled  to 
MFN  treatment.  National  treatment  means,  in  effect,  that 
nationals  of  the  other  countries  are  to  be  treated  no  less 
favorably  hy  the  United  States  than  a  United  States  national 
would  he  treated  hy  the  United  States.  Countries  designated 
as  eligible  for  cither  national  treatment  or  MFN  treatment, 
are  those: 

(1)  which  have  become  parties  to  the  GPC  and  will 
provide  reciprocal  competitive  government  procurement 


opportunities  to  United  States  products  and  suppliers  of 
United  States  products; 

(2)  which,  though  possibly  not  a  party  to  the  GPC,  in  the 
case  of  countries  which  are  not  major  industrial  countries, 
will  assume  the  obligation  of  the  GPC  and  provide  reciprocal 
opportunities  to  United  States  products  and  suppliers  of 
United  States  products; 

(3)  which,  though  possibly  not  a  party  to  the  GPC  and 
though  possibly  unwilling  to  otherwise  assume  the  obligations 
of  the  GPC,  are  nevertheless  willing  to  provide  reciprocal 
opportunities  to  United  States  products  and  to  suppliers  of 
United  States  products;  or 

(4)  which  are  least-developed  countries  (19  USC  Sec 
2500(b)). 

5-13.  The  TAA  defines  the  term  “major  industrial  coun¬ 
try”  to  include  Canada,  The  European  Economic  Community, 
Japan,  and  any  other  country  so  designated  by  the  President 
(19  USC  Sec  2136(d)).  The  European  Economic  Community, 
as  an  entity,  is  entitled  to  MFN  or  National  Treatment  in 
source  selections  (19  USC  Sec  2158(s)).  The  term  “Least 
Developed  Country”  is  defined  to  include  countries  on  the 
United  Nations  General  Assembly  list  of  Least  Developed 
Countries  (19  USC  2158(b)). 

5-14.  The  GPC  and  TAA  do  not  automatically  apply  to 
services;  only  to  products  and  suppliers  of  products  according 
to  the  terms  of  the  TAA.  DAR  Section  6-1607  contains  a  list 
of  items  covered  by  TAA,  insofar  as  DOD  is  concerned,  but 
the  GPC  and  TAA  also  apply  to  agencies  not  covered  by 
DAR.  A  list  of  federal  agencies  covered  was  set  forth  in  46 
Fed  Reg  1654-1655.  Moreover  the  TAA  allows  the  President 
to  accord  MFN  or  National  Treatment  for  “eligible  products.” 
The  term  “eligible  products"  is  defined  at  19  USC  Sec 
25 1 8(4)(A)  to  include  services  that  are  related  to  products. 

5-15.  DAR  Sec  6- 1602  announces  the  policy  of  evaluating 
offers  in  DOD  procurement,  of  eligible  products  with  a  total 
value  up  to  $182,000,  without  regard  to  the  restrictions  of  the 
Buy  American  Act  and  the  Balance  of  Payments  Program. 
Section  6-1603  preserves  such  restrictions  with  respect  to  the 
exceptions  listed  therein. 

5-16.  If  the  head  of  the  procuring  agency  determines  it  to 
be  in  the  public  interest,  contracts  with  foreign  governments, 
agencies,  international  organizations,  or  subsidiaries  of  such 
entities,  may  be  exempted  from  the  Contract  Disputes  Act  of 
1978  (CDA),  41  USC  Sec  602(c).  The  CD  A  is  silent, 
however,  with  respect  to  contracts  by  government-owned  or 
operated  commercial  activities.  The  TAA  specifically 
precludes  its  operation  to  create  a  private  right  of  action,  or 
remedy,  not  explicitly  made  under  the  laws  of  the  United 
States  (19  USC  Sec  2504).  It  docs  not.  on  the  other  hand,  bar 
recognition  of  rights  or  remedies.  The  Administrative 
Procedures  Act  (5  USC  Sec  702)  recognizes  a  right  of 
Judicial  review  held  by  a  person  who  is  adversely  affected  or 
aggrieved  as  a  consequence  of  agency  action  It  has  been 
widely  (but  not  universally)  recognized  that  disappointed 
bidders  may  have  standing,  under  Sec  702  of  the  APA,  to 
obtain  judicial  review  of  source  solution  procedures  in 
government  contracts.  It  would  appear  that,  once  the  President 
accords  a  country  and  its  products  and  suppliers  cither  MFN 
or  National  Treatment,  such  suppliers  would  receive  National 
Treatment  on  the  question  of  standing 
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5- 17  Countries  which  do  not  enjoy  MFN  or  National 
Treatment  may  nevertheless  enjoy  nondiscriminatory 
treatment.  Such  treatment,  considered  favorable,  involves 
treating  a  country  no  worse  than  other  countries  are  treated 
who  receive  nondiscriminatory  treatment.  The  TAA,  in 
effect,  bars  United  States  procurement  from  countries  which 
have  not  been  designated  for  MFN  or  National  TVeatment. 
Apparently,  an  attempt  to  effect  a  procurement  from  a 
country  enjoying  mere  nondiscrimination  treatment  could 
give  rise  to  grounds  for  a  judicial  challenge  from  both  the 
United  States  and  foreign  suppliers. 

6.  Procedural  Framework 

6-  1 .  Openness  in  government  contracting  activities ,  along 
with  vigorous  competition  for  government  business,  is  thought 
to  be  a  fundamental  safeguard  to  the  public.  Yet,  important 
property  rights  information  or  data  may  be,  in  effect, 
confiscated  by  the  government  through  disclosure  to 
competitors  and  to  the  general  public. 

6-2.  The  Freedom  of  Information  and  Privacy  Acts. 
The  disclosure  of  information,  obtained  by  the  government 
in  its  procurement  activities,  to  the  general  public  and  to 
competitors  of  government  contractors,  raises  several  policy 
and  legal  considerations.  The  Freedom  of  Information  Act,  5 
USC  Sec  552,  amends  the  Administrative  Procedures  Act  by 
creating  a  statutory  presumption  in  favor  of  making 
government  records  open  to  the  public.  The  Privacy  Act  (5 
USC  Sec  552(a))  also  amends  the  Administrative  Procedures 
Act,  but  recognizes  that  disclosure  of  some  information  may 
infringe  upon  the  right  of  privacy. 

6-3.  The  FOIA  created  a  statutory  right  to  compel 
governmental  release  of  certain  information.  Such  information 
must  be  disclosed  unless  it  falls  within  one  of  the  recognized 
exceptions  to  the  Act.  However,  a  person  required  to  submit 
information  to  a  federal  agency  may  obtain  judicial  review  of 
an  agency  decision  to  release  such  information  to  others.  The 
right  to  obtain  such  review  may  be  based  either  upon  the 
judicial  review  provisions  of  the  Administrative  Procedures 
Act,  5  USC  Sec  706,  or  upon  the  Trade  Secrets  Act,  18  USC 
Sec  1905  (see  Chrysler  v.  Brown  99  S  CT  1705  (1979)). 

6-4.  The  Administrative  Procedures  Act  was  amended  on 
October  21 ,  1980  by  PL  96-481 ,  codified  at  5  USC  504,  to 
provide  that  the  prevailing  party  in  agency  adversarial 
proceedings,  other  than  the  Government,  may  receive  costs 
and  expenses  incurred  in  adjudicating  the  matter.  This  Act 
provides  that  the  party  seeking  reimbursement  must  make 
application  to  the  agency,  within  30  days  of  final  disposition 
of  its  case,  and  state  that  the  agency  position  in  the  controversy 
was  not  substantially  justified.  The  burden  then  shifts  to  the 
Government  to  prove  that  its  position  was  substantially 
justified  in  the  matter.  The  adjudicative  officer  may  deny  the 
award  of  attorney  fees,  or  reduce  the  amount  awarded  to  the 
extent  that  the  controversy  was  protracted  or  unduly  delayed 
by  the  conduct  of  the  nongovernmental  party. 

6-5.  The  act  limits  the  kinds  of  persons  who  may  be 
awarded  such  costs  and  expenses  to: 

(A)  individuals  whose  net  worth  does  not  exceed 
$1,000,000  at  the  start  of  the  proceedings; 

(B)  sole  proprietorships,  corporations,  and  partnerships 
with  net  worth  not  in  excess  of  $5,000,000  at  such  time;  and 
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(C)  nonprofit  or  tax  exempt  organizations  under  the 
Internal  Revenue  Code. 

This  Act  was  repealed  effective  October  1 ,  1 984,  except  as  to 
proceedings  instituted  prior  to  that  date. 

6-6.  The  Act  pertains  to  agency  adjudications.  The  term 
“agency”  is  defined,  at  Sec  551  of  the  APA,  to  exclude  the 
Congress  and  to  exclude  military  authority  exercised  in  the 
field  in  time  of  war,  or  in  occupied  territory.  Otherwise,  a 
United  States  governmental  organization  is  considered  an 
agency  if  it  has  the  power  to  act  with  the  power  of  the 
government  behind  it.  It  is  thus  doubtful  if  the  Comptroller 
General,  in  deciding  bid  protests,  would  be  considered  an 
agency  making  an  adjudication  (entitling  a  winning  protestor 
to  costs  and  fees). 

6-7.  The  APA  specifically  excludes  the  Courts  of  the 
United  States  from  the  agencies  covered  thereby.  It  would 
thus  appear  that  only  proceedings  by  the  various  boards  of 
contract  appeals  in  determining  protests  are  includable  in  the 
category  of  adversarial  agency  adjudications. 

6-8.  The  BCAs  appear  to  be  increasing  their  role  in  the 
area  of  offeror  protest  since  the  Contract  Disputes  Act  of 
1 978.  The  ASBCA  held  in  Hi-Tech  Electronics  (ASBCA  No. 
25968,  dated  22  Sep  1981)  that  the  CDA  confers  upon  it 
jurisdiction  to  consider  the  protest  of  a  disappointed  bidder. 
The  basis  for  such  jurisdiction  included  the  expressed  intent 
of  Congress  to  vest  such  jurisdiction  with  respect  to  implied 
contracts  and  an  implied  promise  by  the  government  to 
consider  all  bids  fairly.  The  widely  recognized  right  of 
disappointed  bidders  to  obtain  judicial  review  of  contracting 
procedures  according  to  702  of  the  APA  provides  a  compelling 
reason  for  BCA  involvement  in  the  offeror  protest  area.  Such 
involvement  may  provide  disappointed  offerors  a  viable 
alternative  to  judicial  process.  Congress,  in  enacting  the 
CDA,  had  a  clear  opportunity  to  validate  the  GAO  rule  in  this 
area  on  the  basis  of  its  57  years  of  experience.  Congress 
clearly  declined  this  opportunity.  The  role  of  the  Court  of 
Claims,  in  awarding  offer  preparation  costs  in  appropriate 
cases  to  disappointed  offerors,  has  become  clear. 

6-9.  Protest  of  Award.  Contracting  officers  must  consider 
all  protests  or  objections  to  the  award  of  a  contract,  whether 
submitted  before  or  after  award.  If  the  protest  is  oral,  and  the 
matter  cannot  otherwise  be  resolved,  written  confirmation  of 
the  protest  must  be  requested.  The  protester  is  notified,  in 
writing,  of  the  final  decision  on  the  written  protest. 

6-10.  Protest  Before  Award.  If  award  has  not  been  made, 
the  contracting  officer  may  require  that  written  confirmation 
of  an  oral  protest  be  submitted  by  a  specified  time.  If  the 
written  protest  is  not  received  by  the  time  specified,  the  oral 
protest  may  be  disregarded;  and  an  award  may  be  made  in  the 
normal  manner  unless  the  contracting  officer,  upon 
investigation,  finds  that  remedial  action  is  required.  In  that 
event,  such  action  shall  be  taken.  The  GAO  has  published 
definitive  rules  for  handling  bid  protests  (4  CFR,  Part  20). 

6- 1 1 .  In  appropriate  cases,  notice  of  a  protest  will  be  given 
to  bidders  affected  thereby.  For  example,  when  a  protest 
against  the  making  of  an  award  is  received,  and  the  contracting 
officer  determines  to  withhold  the  award  pending  disposition 
of  the  protest,  the  bidders,  whose  bids  might  become  eligible 
for  award,  should  be  informed  of  the  protest.  They  are  then 
requested,  before  expiration  of  the  time  for  acceptance  of 
their  bids,  to  extend  the  time  for  acceptance  (with  consent  of 
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sureties,  if  any)  in  order  to  avoid  the  need  for  readvertisement. 
In  the  event  of  failure  to  obtain  such  extension  of  bids, 
consideration  should  be  given  to  immediately  proceed  with 
award. 

6-12.  Where  a  protest  has  been  received  before  award,  the 
views  of  the  Office  of  the  Comptroller  General  may  be 
obtained  by  the  Contracting  Officer  before  award.  Where  it 
is  known  that  a  protest  has  been  lodged  directly  with  the 
Comptroller  General,  a  determination  to  make  the  award 
must  be  approved  at  an  appropriate  level  above  that  of  the 
contracting  officer.  While  award  of  a  protest  need  not  be 
withheld  pending  final  disposition  by  the  Comptroller  General, 
notice  of  intent  to  make  the  award  must  be  furnished  to  the 
Comptroller  General;  and  advice  is  obtained  prior  to  making 
the  award. 

6-13.  Where  a  written  protest  against  the  making  of  an 
award  is  received,  award  is  not  made  until  the  matter  is 
resolved  unless  the  contracting  officer  determines  that: 

(1)  the  items  to  be  procured  are  urgently  required; 

(2)  delivery  or  performance  will  be  unduly  delayed  by 
failure  to  make  award  promptly;  or 

(3)  a  prompt  award  will  otherwise  be  advantageous  to  the 
government. 

6-14.  The  contracting  officer  documents  the  file  to  explain 
the  need  for  an  immediate  award,  and  gives  written  notice  of 
the  decision  to  proceed  with  the  award  to  the  protester  and  to 
others  concerned. 

6-15.  Protest  After  Award.  If  an  award  has  been  made  at 
the  time  of  the  protest,  the  award  will  be  overturned  only  for 
compelling  cause  (such  as  patent  illegality  or  abuse)— and 
then  normally  only  upon  the  advice  of  the  Comptroller 
General.  The  award  results  in  a  presumptively  valid  contract, 
conferring  substantive  rights  upon  the  contractor.  Repudiation 
of  the  contract  on  the  basis  of  the  protest,  absent  one  of  the 
recognized  grounds  for  avoidance,  would  constitute  a  breach. 
The  termination  for  convenience  clause  may  be  invoked  to 
prevent  government  liability  for  damages  in  the  best  of  cases. 
Nevertheless,  the  successful  offeror  may  be  entitled  to  an 
appropriate  settlement. 

6-16.  The  Comptroller  General  has  essentially  fou  r  choices . 
He  may: 

( 1 )  Declare  the  contract  illegal  and  void .  This  may  occur  if 
the  award  was  arbitrary  or  if  an  essential  legal  requirement 
was  not  followed.  This  finding  is  quite  rare.  The  power  to 
make  a  binding  declaration  of  the  legal  rights  and  obligations 
of  the  parties  is  vested  in  the  courts. 

(2)  Direct  a  Termination  for  Convenience  of  the 
Government,  and  award  to  the  proper  bidder.  This  action 
upsets  the  award,  and  is  quite  rare.  It  is  taken  only  when  a 
major  miscarriage  occurs. 

(3)  Direct  a  letter  of  criticism  to  the  agency  involved.  This 
points  out  the  offensive  action  taken,  and  directs  that  it  not  be 
repeated  in  future  procurements.  This  choice  is  not  uncommon. 

(4)  Direct  a  letter  to  the  protester  informing  him  that  the 
government  agency’s  award  was  properly  made. 

6-17.  The  great  majority  of  protests  after  award  are 
disposed  of  by  the  third  and  fourth  choices. 

6-18.  Judicial  Review.  The  question  of  whether  and  under 
what  circumstances  courts  will  judge  the  propriety  of 
government  conduct  in  the  course  of  forming  contracts  has  a 
long  and  interesting  history.  Federal  Courts  have  long  followed 


a  policy  of  self-imposed  restraint  in  exercising  their  power  to 
determine  the  propriety  of  actions  by  other  branches  of 
government.  One  means  of  effecting  such  restraint  is  the 
imposition  of  a  requirement  that  a  protagonist  challenging 
government  conduct  have  adequate  standing  to  do  so. 

6- 19.  This  judicial  restraint  has  been  neither  absolute  nor 
evenly  applied.  It  involves  competing  public  policies.  On 
the  one  hand,  it  is  antithetical  to  US  notions  of  openness  and 
accountability  in  government  to  completely  preclude  Judicial 
review  of  Executive  action.  On  the  other,  government  could 
not  operate  if  its  functions  were  interrupted  by  incessant 
challenges  by  those  who  are  unhappy. 

6-20.  The  US  Constitution  vests  power  in  the  Federal 
Judiciary  to  decide  “Cases  and  controversies  arising  under 
the  Constitution  and  laws  of  The  United  States.”  The  US 
Supreme  Court  early  decided  that  a  case  or  controversy 
involves  a  situation  where  there  are  competing  claims  of  legal 
right.  It  later  decided  (1939)  that  government  procurement 
laws  and  regulations  do  not  confer  legal  rights  upon  those 
seeking  to  do  business  with  the  government.  Thus, 
procurement  laws  and  regulations  in  and  of  themselves  do  not 
provide  a  basis  upon  which  vendors  may  stand  to  challenge 
government  action  (Perkins  v.  Lukens  Steel  Co.  310US  113). 

6-21 .  The  Administrative  Procedures  Act  of  1965  (5  USC 
551  et  seq)  (The  “APA”),  following  the  Perkins  case  by  26 
years,  codified  previously  recognized  basis  for  standing  in 
addition  to  the  narrow  concept  of  legal  rights.  The  APA 
reflected  fairly  consistent  congressional  policy  favoring  judicial 
review.  It  focused  on  the  propriety  of  government  actions 
and  actual  or  threatened  harm  to  the  challenger  of  such 
official  action.  The  APA  specifically  provides  for  judicial 
review  when  it  is  alleged  that  such  actions  are  improper  and 
that  they  harm  or  threaten  harm  to  such  challengers. 

6-22.  The  US  Court  of  Appeals  for  the  District  of  Columbia 
decided,  in  Scanwell  Laboratories  v.  Shaffer  424  F2d  859, 
that  Federal  Courts  have  the  power  under  their  policy  of  self 
restraint  to  determine  whether  governmental  conduct  was 
proper.  Such  power  exists  particularly  where  propriety 
depends  upon  conflicting  interpretations  of  the  legal  effect  of 
specified  governmental  acts  and  conduct.  The  position  of  the 
executive  branch  in  forming  government  contracts  has  been 
that  allowing  judicial  review  permits  interruption  of 
procurement  processes.  This  is  especially  so  in  light  of  the 
Perkins  case  holding  that  no  vendor  legal  rights  under 
procurement  law  are  involved.  In  the  absence  of  legal  rights 
compensable  by  damages,  disappointed  vendors  in  our  courts 
would  be  left  with  equitable  or  injunctive  remedies,  i.e., 
restraining  orders.  Such  injunctions  may  reasonably  be 
expected  to  interrupt  procurement  processes. 

6-23.  TheCourtofClaims,ontheotherhand, fashioneda 
remedy  alternative  to  the  injunction,  i.e.,  the  award  of 
preparation  costs.  The  Declaratory  Judgments  Act  provides 
for  mere  declarations  by  the  Court  as  to  matters  properly 
before  it,  even  in  the  absence  of  specific  relief  1  he  Contract 
Disputes  Act  of  1978  provides  authority  for  Boards  of 
Contract  Appeals  to  determine  matters  arising  under  and 
related  to  contracts.  Hi-Tech  Electronic  (op  cit  para  4-8) 
appeared  to  treat  prccontractual  procedures  as  related  to  an 
implied  contract  to  proceed  according  to  the  requirements  of 
law. 

6-24.  The  Judiciary  Act  (28  USC  Sec  1491)  wac  amended 


35 


/  v 


A-fc  Jli  >  -  P. 


in  1982  to  provide  for  the  establishment  of  a  new  United 
States  Claims  Court.  The  new  Court  was  given  express 
authority  “  ...  to  afford  complete  relief  on  any  contract 
claim  brought  before  the  contract  is  awarded”  (28  USC 
1941(a)(3)).  That  section  of  the  statute  goes  on  to  grant  to  the 
new  Claims  Court  "  .  .  .  exclusive  jurisdiction  to  grant 
declaratory  judgments  and  such  equitable  and  extraordinary 
relief  as  it  deems  proper,  including  but  not  limited  to 
injunctive  relief.” 

6-25.  The  Act  provides  for  power  to  hear  pre-award 
contract  claims,  but  does  not  define  this  concept.  The  defini¬ 
tion  may  well  include  an  implied  contract  to  consider  offers 
fairly,  or  to  conduct  the  process  of  government  contract 
formation  according  to  the  rules. 

6-26.  The  United  States  has  long  admonished  foreign 
state-owned  or  operated  enterprises  that,  in  effect  “when  the 
sovereign  descends  from  the  throne  and  enters  into  the  world 
of  commerce,  it  will  be  treated  as  any  other  merchant.” 
Precise  formulations  of  rules  by  which  commercial  activities 
by  government  organizations  can  be  distinguished  readily 


from  sovereign  activities,  i.e.,  activities  uniquely  govern¬ 
mental  in  nature,  are  difficult  to  devise.  There  would  appear 
little  that  is  uniquely  governmental  in  the  purchasing  of 
supplies,  equipment,  or  services  needed  to  carry  on  govern¬ 
mental  functions. 

6-27.  The  road  from  Perkins  to  Scanwell  and  the  1982 
Courts  Improvement  Act  has  been  long;  perhaps  longer  and 
more  twisted  than  necessary.  The  absurdity  of  interrupting 
essential  governmental  functions  to  quarrel  about  how  sup¬ 
plies  and  services  are  purchased  is  obvious.  The  absurdity  of 
using  the  crown  of  the  sovereign  to  obtain  preferential 
treatment  by  the  courts  with  respect  to  commercial  nongov¬ 
ernmental  activities  is  no  less  obvious.  Failure  to  make  such 
distinctions  or,  worse,  deliberately  obscuring  them  assures 
that  one  will  be  treated  like  the  other.  The  proper  functions  of 
government  can  only  suffer  as  a  result. 

6-28.  Nearly  every  development  since  the  1969  Scanwell 
case  indicates  that  it  is  past  the  time  for  arguing  whether 
contract  formation  actions  by  the  government  should  be 
virtually  exempt  from  judicial  review. 
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Methods  of  Contracting 


THIS  CHAPTER  DESCRIBES  methods  of  forming  gov¬ 
ernment  contracts  as  prescribed  by  Statute  or  Regulation.  It 
also  explains  the  principles  of  law  and  policy  related  to  each 
method. 

2.  An  understanding  of  the  principles  described  will 
enable  you  to  recognize  the  consistency  of  standards  of 
governmental  conduct  required  in  using  each  method.  You 
should  also  be  able  to  distinguish  the  various  means  required 
to  meet  such  standaros  according  to  the  method  used. 

1.  Statutory  Scheme 

1- 1 .  The  principal  statutes  that  describe  specific  methods 
of  forming  government  contracts  were  identified  in  Chapter 
4.  They  are  the  Armed  Services  Procurement  Act  of  1947, 
codified  at  10  USC  Ch  137  (“ASPA”  herein),  and  the 
Federal  Property  and  Administrative  Service  Act  of  1949, 
codified  at  40  USC  Secs  471  et  seq.  (“FPASA”  herein) 
Numerous  other  statutes  affect  specific  matters  involved  in 
this  process. 

1-2.  Some  such  statutes  have  been  previously  described, 
ASPA  and  FPASA  specifically  prescribe  methods  of  form¬ 
ing  government  contracts.  Recognized  rules  of  statutory 
construction  require  that  these  statutes  take  precedence  over 
others  which  may  more  generally  affect  the  selection  and  use 
of  available  methods  of  contracting;  but  they  must  be  inter¬ 
preted  and  enforced  in  light  of,  and  in  a  manner  consistent 
with,  such  other  statutes. 

1-3.  Statutes  authorizing  federal  departments,  agencies, 
or  instrumentalities  usually  authorize  purchases  of  necessary 
supplies  and  services.  If  such  legislation  prescribes  methods 
of  forming  purchase  contracts,  it  usually  sets  forth  require¬ 
ments  in  addition  to,  but  not  in  derogation  of,  ASPA  and 
FPASA  standards.  Therefore,  statutes  and  regulations  spe¬ 
cifically  applicable  to  particular  departments,  agencies,  or 
instrumentalities  are  part  of  the  general  statutory  scheme. 

1-4.  ASPA  and  FPASA  prescribe  methods  of  forming 
contracts  which  alter  the  usual  positions  of  offeror  and 
offeree  in  business  transactions.  The  customary  practice  in 
business  transactions  is  for  sellers  to  solicit  offers  from 
purchasers,  and  to  reserve  powers  of  acceptance  to  them¬ 
selves.  This  is  the  circumstance  in  the  average  consumer 
transaction,  for  example.  Congress,  however,  requires  the 
government  to  solicit  offers  from  sellers  and  to  reserve  the 
power  of  acceptance  to  the  government  as  purchaser.  In  this 
manner,  the  government  retains  control  of  the  contract 
formation  process.  The  Government  thus  controls  the  manner, 
means,  and  conditions  under  which  it  will  become  obligated 


under  contracts.  Acceptance  or  award  creating  a  contract  is 
always  at  the  discretion  of  the  Government. 

1-5.  APSA  requires  that  offers  be  solicited  through  a 
process  of  formal  advertising.  FPASA  requires  solicitation 
through  a  process  referred  to  as  advertising.  ASPA  permits 
negotiation  of  offers  if  formal  advertising  is  not  feasible  and 
practicable  under  existing  circumstances,  if  any  of  fifteen 
specified  situations  exist,  or  if  the  head  of  an  agency  makes 
appropriate  determination  and  findings  with  respect  to  two 
additional  specified  situations.  FPASA  differs  from  ASPA  in 
that  its  terms  do  not  specifically  require  that  advertising  be 
unfeasible  or  impracticable  before  negotiation  is  permitted. 
The  existence  of  any  one  of  fifteen  situations,  mostly  similar 
to  those  specified  by  ASPA,  is  sufficient  to  permit  negotia¬ 
tion  in  accordance  with  the  express  provisions  of  FPASA. 

1-6.  ASPA  and  FPASA  prescribe  the  offers  that  may  be 
accepted  when  solicitation  by  advertising  is  used.  They  also 
prescribe  the  manner  of  acceptance.  Acceptance  of  bids 
which  conform  to  the  advertised  invitation  and  which  are 
most  advantageous  to  the  government,  price  and  other  fac¬ 
tors  considered,  is  mandated  if  the  offeror  is  considered 
responsible.  The  statutes  provide  relief  from  that  mandate 
when  the  head  of  an  agency  determines  that  all  offers  (by  way 
of  bids  submitted  in  response  to  an  invitation)  be  rejected  in 
the  public  interest.  The  manner  of  acceptance  prescribed  is 
the  giving  of  notice  with  reasonable  promptness,  in  writing  to 
the  appropriate  offeror. 

1-7.  Neither  ASPA  nor  FPASA  expressly  prescribes  the 
offers  which  may  be  accepted  when  negotiation  is  permitted; 
nor  do  they  prescribe  the  manner  of  acceptance  or  conditions 
of  acceptance.  ASPA  requires  either  oral  or  written  discus¬ 
sions  with  responsible  offerors  whose  proposals  are  within  a 
competitive  range.  It  also  permits  acceptance  of  proposed 
offers  without  discussion  under  authorized  set-aside  pro¬ 
grams  or  where  the  solicitation  has  provided  notice  of  the 
possibility  of  acceptance  without  discussion.  In  the  latter 
event,  it  is  necessary  to  demonstrate  that  offered  prices  are 
fair  and  reasonable.  While  both  statutes  mandate  acceptance 
of  most  advantageous  offers  obtained  by  advertising,  unless 
rejections  of  all  offers  is  determined  to  be  in  the  national 
interest,  no  such  mandate  or  provision  for  rejection  is 
prescribed  in  the  case  of  negotiated  offers. 

1-8.  Unless  a  statute  is  remedial  in  nature,  definitions  and 
descriptions  therein  are  deemed  to  preclude  application  of 
other  definitions  or  descriptions.  Thus  ASPA  and  FPASA 
are  considered  to  preclude  authority  for  any  other  methods  of 
soliciting  offers.  They  also  preclude  authority  for  acceptance 
of  any  other  kind  of  offer.  Regulations,  however,  permit 


negotiation  of  the  non-price  terms  of  offers  and  subsequent 
solicitation  of  price  offers  by  advertisement  to  offerors  who 
have  negotiated  acceptable  non-price  terms.  This  process  is 
known  as  two-step  formal  advertising. 

1-9.  Armed  Services  Procurement  Act  (ASPA)  and  Fed¬ 
eral  Property  and  Administrative  Services  Act  (FPASA)  are 
thus  not  identical  by  their  express  terms.  The  terms  and 
provisions  of  FPASA  are  not  as  specific  as  those  of  its 
military  counterpart.  One  principle  of  statutory  interpreta¬ 
tion  requires  an  inference  that  the  legislature  intended  differ¬ 
ent  results  in  the  more  recent  statutes  relating  to  identical  or 
similar  subjects.  This  is  because  it  had  the  clear  opportunity 
to  adopt  the  language  of  earlier  ones  and  declined  to  do  so.  It 
is  thus  possible  to  conclude  that  Congress  did  not  intend  that 
advertising  be  impracticable  or  not  feasible  before  negotia¬ 
tion  is  permitted  under  FPASA.  It  would  appear  that  there  is  a 
greater  obligation  on  the  government  to  make  an  advertised 
award  under  ASPA  than  under  FPASA.  Absent  a  showing  of 
national  interest,  an  advertised  award  under  ASPA  would 
appear  mandatory  unless  negotiation  is  permitted.  The  reg¬ 
ulations  adopted  by  the  various  agencies,  court  decisions, 
and  policy  pronouncements  by  the  GAO  do  not  reflect  such 
distinctions.  In  practice,  it  would  appear  that  ASPA  and 
FPASA  are  treated  as  essentially  identical. 

1-10.  It  is  not  apparent,  however,  that  the  government  is 
equally  obliged  to  make  awards  where  offers  are  solicited 
through  advertising  and  to  accept  proposals  obtained  through 
negotiation.  Under  ASPA,  the  more  stringent  of  the  statutes, 
there  appears  no  requirement  that  any  proposal  be  included  in 
the  competitive  range.  Even  if  acceptance  is  allowed  without 
discussions,  or  proposals  have  been  placed  in  a  competitive 
range,  there  is  no  statutory  or  regulatory  requirement  that 
any  proposal  be  accepted.  The  only  limitations  apparent  in 
this  area  are  the  possible  normal  limitations  on  abuse, 
capriciousness,  arbitrariness  and  bad  faith  generally  im¬ 
posed  on  Government  actions  and  decisions.  Even  if  those 
limitations  are  exceeded,  it  is  clear  that  no  absolute  vendor’s 
right  exists  which  compels  the  government  to  enter  a  con¬ 
tract.  Thus,  absent  a  determination  that  the  national  interest 
would  be  served  otherwise,  the  Government  has  a  greater 
obligation  to  make  an  award  under  advertised  procedures 
than  it  has  to  accept  a  proposal  under  negotiated  procedures. 

1- 11.  The  Government,  on  the  other  hand,  may  not 
necessarily  retain  absolute  freedom  to  reject  all  offers  ob¬ 
tained  through  negotiation.  At  least  one  federal  circuit  court 
has  prescribed  tests  for  adjudicating  whether  the  Govern¬ 
ment  is  bound  to  a  contract  prior  to  its  execution  in  writing 
(Banking  and  Trading  Corporation  v.  Floete,  257  F.  2d  765 
(2d  Cir.  1958)).  The  Comptroller  General  has  required 
adherence  to  proposal  evaluation  criteria  once  such  criteria  is 
made  known  to  offerors.  Thus,  while  offerors  may  not 
necessarily  compel  the  government  to  accept  a  proposal,  it 
does  not  follow  that  the  government  has  unlimited  freedom  to 
reject  or  decline  negotiated  offers. 

2.  Procedures 

2- 1 .  Three  separate  phases  are  involved  in  procedures 
which  lead  to  formation  of  a  Government  contract.  They  are 
the  solicitation  phase,  the  evaluation  phase,  and  the  award  or 
acceptance  phase.  The  kinds  of  procedures  which  may  be 


used  include  advertising,  negotiation,  and  two-step  advertis¬ 
ing. 

2-2.  Acceptance  or  award  involves  a  ministerial  duty 
common  to  and  dependent  upon  the  solicitation  and  evalua¬ 
tion  phases  without  respect  to  the  kinds  of  procedures  used. 
Technically,  it  appears  that  contracts  are  formed  by  making 
award  when  procedures  involving  advertisement  are  used. 
When  negotiated  procedures  are  used,  contracts  are  formed 
by  acceptance  of  proposals.  The  technical  distinction  be¬ 
tween  award  and  acceptance  does  not  appear  reflective  of 
substantive  legal  differences  beyond  the  solicitation  and 
evaluation  phases.  This  section  explains  some  of  the  substan¬ 
tive  legal  concepts  and  principles  involved  in  the  solicitation 
and  evaluation  phases  of  each  prescribed  method  of  forming 
government  contracts.  It  focuses  first  on  the  advertised 
method,  because  it  is  required  and  more  often  used.  The  next 
succeeding  sections  consider  the  negotiated  method  permit¬ 
ted  by  statute.  The  two-step  advertised  method  is  also 
authorized  by  regulations. 

2-3.  The  Solicitation  Phase.  Federal  agencies  have  been 
required  (by  statute)  since  1 809  to  formally  advertise  their 
requirements  for  supplies  and  services  to  be  purchased, 
subject  to  exceptions  based  on  sound  public  policy.  The 
purposes  served  by  formal  advertising  continue  to  include: 

(a)  to  obtain  maximum  benefits  to  be  secured  by  the  utiliza¬ 
tion  of  competition  in  the  market  places  of  the  country,  and 

(b)  maintenance  of  public  trust  in  the  propriety  of  methods 
used  to  expend  public  funds.  Competition  for  Federal  busi¬ 
ness  is  generally  thought  to  result  in  lower  prices  and  higher 
quality  over  the  long  term.  It  also  encourages  maintenance  of 
an  adequate  number  of  sources  of  supply  through  the  elimina¬ 
tion  of  favoritism.  Thereby  it  also  maintains  the  public  trust. 
Formal  advertising  includes  solicitation  of  bids.  The  bid 
must  conform  to  the  invitation;  and  it  must  be  most  advan¬ 
tageous  to  the  government,  considering  price  and  other 
factors.  The  term  “most  advantageous”  usually  means 
lowest  in  price. 

2-4.  The  process  begins  when  an  agency  needs  a  specified 
service  or  product.  This  need  is  communicated  through  a 
purchase  request  to  the  officer  responsible  for  purchasing 
that  particular  service  or  product.  The  contracting  officer 
then  determines  whether  it  is  feasible  or  practicable  to  make 
the  purchase  by  formal  advertising,  and  unless  a  negative 
determination  is  made,  the  contracting  office  transfers  the 
information  contained  in  the  purchase  request  to  the  schedule 
of  an  invitation  for  bids,  which  is  then  published.  The 
Invitation  for  Bid  is  a  solicitation  for  offers  to  be  submitted  by 
persons  desiring  to  provide  the  needed  supplies  or  services  at 
a  place,  date,  and  hour  designated  in  the  solicitation.  It  is 
circulated  as  widely  as  practicable  in  order  to  obtain  max¬ 
imum  competition.  All  bids  received  at  the  proper  place  and 
on  or  before  the  designated  time,  are  publicly  opened  and 
read  aloud. 

2-5.  The  invitation  for  bid  (“IFB”)  is  a  formalized 
document  by  a  Government  procuring  activity  to  prospective 
contractors.  It  is  a  standard  form  that  contains  the  terms  and 
conditions  under  which  the  Government  is  willing  to  con¬ 
tract.  In  essence  it  is  a  request  for  those  interested  in  entering 
the  contract,  on  the  terms  outlined  in  the  invitation,  to  submit 
sealed  offers  to  the  procuring  activity  by  a  certain  date.  The 
IFB  is  not  an  offer.  It  is  an  invitation  to  make  an  offer  It  is 


comparable  to  those  situations  in  commerci  il  transactions  submitted  in  response  to  an  invitation  for  bid.  Once  the  bids 

where  a  seller  advertises  in  media  of  general  circulation  for  submitted  in  response  to  an  invitation  for  bids  are  received, 

potential  purchasers  to  submitoffers.  The  significance  of  this  they  are  opened  at  the  specified  time  and  read  aloud.  All  bids 

is  that  a  response  by  the  one  solicited  is  not  an  acceptance,  received  are  recorded  on  a  form  called  an  abstract  of  bids, 

binding  both  parties  to  a  contract;  it  is  rather  an  offer,  which  Such  data  as  the  name  of  the  bidder,  the  invitation  number, 

in  turn  must  be  accepted  or  rejected  by  the  seller  who  bid  opening  date,  a  description  of  the  procurement  item, 
circulated  the  advertisement  for  offers.  prices  bid,  and  other  pertinent  information  are  included  in  the 

2-6.  Although  not  subject  to  acceptance,  solicitations  for  abstract  of  bids.  The  abstract  is  completed  and  certified  by 
offers  do  operate  to  restrict  the  options  available  to  the  the  bid  opening  officer  as  soon  as  possible  after  the  opening 
solicitor.  Generally,  the  solicitor  has  no  obligation  to  accept  of  the  bids. 

an  offer  (whether  it  conforms  to  the  solicitation  or  not).  If  the  (A)  Bids  may  be  modified  or  withdrawn,  at  any  time  prior 

solicitor  does  accept  an  offer,  however,  it  must  conform  to  to  the  time  fixed  for  bid  opening,  by  written  or  telegraphic 

the  terms  of  die  solicitation.  This  requirement  has  been  notice  (if  received  prior  to  such  time).  As  in  the  case  of  late 

effected  by  reading  into  the  offer  accepted,  the  terms  of  the  bids,  a  notice  modification  or  withdrawal  of  a  bid,  if  sent 

solicitation  (Car'd e  v.  Carbolic  Smokeball  Co.).  More  often,  before  the  time  set  for  opening,  though  not  received  until 

it  is  effected  by  limiting  the  offeree's  power  of  acceptance  to  afterwards,  may  generally  be  given  effect  if  (1)  the  bidder  is 

the  terms  of  the  solicitation.  (See  the  discussion  in  Chapter  4  not  responsible  for  the  delay  in  transmission,  and  (2)  it  is 

supra.)  clearly  shown  that  the  modification  or  withdrawal  was  not 

2-7.  Complete  invitations  are  circulated  as  widely  as  submitted  with  knowledge  of  the  terms  of  other  bids.  Inferential 

possible  in  order  to  obtain  maximum  competition.  There  are  lack  of  such  knowledge  follows  from  the  mere  fact  that  notice 

various  ways  of  soliciting  bids.  The  principal  method  is  to  was  sent  before  the  time  for  bid  opening.  If  it  is  apparent  that 

mail  or  deliver  invitations  to  the  prospective  bidders.  Mail-  notice  was  sent  prior  to  bid  opening  with  knowledge  of  the 

ing  lists  of  potential  bidders  are  kept  at  purchasing  activities  other  bids,  investigation  by  law  enforcement  officials  may  be 

to  provide  ready  information  on  current  sources  of  supply.  in  order.  A  bid  may,  however,  still  be  modified  after  the 

All  known  suppliers  who  appear  to  be  qualified  and  eligible  opening  of  bids  when  the  modification  is  in  the  interests  of  the 

to  fill  the  requirements  of  a  particular  procurement  are  Government  and  is  not  prejudicial  to  other  bidders.  Where 

carriedontheappropriatemailinglist.  Additional methodsof  the  low  bidder  offers  to  reduce  its  price,  for  example,  the 

soliciting  bids  include  the  display  of  copies  of  the  invitation  at  modification  is  in  the  interests  of  the  Government  and  is  not 

the  purchasing  office  and  at  other  appropriate  public  places;  prejudicial  to  other  bidders.  The  modification  may  be  accepted, 

publishing  brief  announcements  of  proposed  purchases  in  Since  the  low  bidder  was  already  entitled  to  the  award,  no 

trade  journals;  and,  in  some  instances,  publishing  the  essen-  valid  complaint  of  prejudice  could  be  made  by  other  bidders, 

tial  details  of  a  proposed  purchase  in  newspapers.  (B)  All  bids  may  be  rejected,  but  only  when  it  is  in  the 

2-8.  Equal  treatment.  One  of  the  essential  characteristics  public  interest  to  do  so.  The  General  Accounting  Office 

of  Government  procurement  is  that  all  offerors  are  treated  strenuously  objects  to  rejection  of  all  bids  when  it  believes 

equally.  Necessary  technical  or  other  information  to  or  from  there  is  an  abuse  of  administrative  discretion.  Also,  bidders 

bidders  during  the  solicitation  phase  in  formal  advertising  may  object  where  there  is  an  abuse  of  discretion.  The 

must,  for  this  reason,  be  transmitted  only  through  the  con-  controlling  consideration  seems  to  be  whether,  by 

trading  officer.  No  disclosures  or  commitments  can  be  made  readvertising,  the  government  may  reasonably  expect  to 

which  may  give  any  bidder  an  advantage  over  others.  The  receive  bids  that  are  substantially  more  advantageous.  If 

contracting  officer  may  discover  through  correspondence  or  resolicitation  is  not  contemplated,  the  mere  fact  that  the 

by  discussions  with  a  prospective  bidder  that  ambiguities  or  Government’s  needs  have  changed  may  suffice, 
inconsistencies  exist  in  the  invitation.  If  not  corrected,  this  2-11.  The  bidder  has  the  responsibility  to  communicate 
may  result  in  the  receipt  of  nonresponsive  bids.  A  timely  the  bid  to  the  correct  person  at  the  correct  address  at  the 

amendment  should  then  be  made  to  the  invitation  for  bids.  proper  time.  Bids  which  are  received  in  the  office  designated 

Otherwise,  the  invitation  may  be  cancelled.  Note  that  respon-  in  the  invitation  for  bids  after  the  exact  time  set  for  opening 

siveness  is  apparently  determined  in  light  of  the  actual  needs  are  late  bids,  even  though,  as  an  example,  they  are  received 

of  the  Government,  rather  than  the  terms  of  the  1FB,  where  only  one  or  two  minutes  late.  Late  bids  may  not  be  considered 

they  differ.  To  insure  equal  treatment  of  all  suopliers,  no  for  award  as  a  general  rule,  but  there  are  several  exceptions  to 

information  concerning  a  pending  or  prospective  purchase  the  rule. 

can  be  divulged  to  government  personnel  not  directly  con-  2-12.  The  Defense  Acquisition  Regulation  (“DAR”),  at 
cerned  with  the  purchase,  unless  they  require  the  information  Sec  2-203.1 ,  provides  that  late  bids,  modifications  of  bids,  or 
in  the  performance  of  their  duties.  AH  discussions  or  corres-  withdrawals  of  bids  shall  be  considered  if  the  circumstances 
pondence  should  be  handled  through  the  contracting  officer  outlined  in  DAR  Sec  7-2002.2  warrant: 
ordesignated  personnel. 

2-9.  Each  IFB  sets  forth  a  specific  place,  date,  and  time  for  LATE  BIDS,  MODIFICATIONS  OF  BIDS  OR 

the  opening  of  bids.  The  IFB  should  be  circulated  sufficiently  WITHDRAWAL  OF  BIDS  (1979  MAR) 

in  advance  of  the  opening  date  so  that  all  those  who  care  to  bid 

are  afforded  an  adequate  opportunity  to  prepare  and  submit  (a)  Any  bid  received  at  the  office  designated  in  the 
their  offers.  It  is  the  responsibility  of  each  bidder  to  insure  solicitation  after  the  exact  time  specified  for  receipt  will  not 

submission  of  bids  in  time  to  be  received  for  the  bid  opening.  be  considered  unless  it  is  received  before  award  is  made  and 

2-10.  The  Bid.  A  bid  is  an  offer  in  the  legal  sense,  either: 
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(i)  it  was  sent  by  registered  or  certified  mail  not  later 
than  the  fifth  calendar  day  prior  to  the  date  specified  for  the 
receipt  of  bids  (e.g.,  a  bid  submitted  in  response  to  a 
solicitation  requiring  receipt  of  bid  by  the  20th  of  the  month 
must  have  been  mailed  by  the  15th  or  earlier);  or, 

(ii)  it  was  sent  by  mail  (or  telegram  if  authorized)  and  it 
is  determined  by  the  Government  that  the  late  receipt  was  due 
solely  to  mishandling  by  the  Government  after  receipt  at  the 
Government  installation. 

(b)  Any  modification  or  withdrawal  of  bid  is  subject  to  the 
same  conditions  as  in  (a)  above  except  that  withdrawal  of  bids 
by  telegram  is  authorized.  A  bid  may  also  be  withdrawn  in 
person  by  a  bidder  or  his  authorized  representative,  provided 
his  identity  is  made  known  and  he  signs  a  receipt  for  the  bid, 
but  only  if  the  withdrawal  is  made  prior  to  the  time  set  for 
receipt  of  bids. 

(c)  The  only  acceptable  evidence  to  establish: 

(i)  the  date  of  mailing  of  a  late  bid,  modification  or 
withdrawal  sent  either  by  registered  or  certified  mail  is  the 
US  or  Canadian  Postal  Service  postmark  on  the  wrapper  or 
on  the  original  receipt  from  the  US  or  Canadian  Postal 
Service.  If  neither  postmark  shows  a  legible  date,  the  bid, 
modification  or  withdrawal  shall  be  deemed  to  have  been 
mailed  late.  (The  term  “postmark"  means  a  printed,  stamped, 
or  otherwise  placed  impression  [exclusive  of  a  postage  meter 
machine  placed  impression]  that  is  readily  identifiable  without 
further  action  as  having  been  supplied  and  affixed  on  the  date 
of  mailing  by  employees  of  the  US  or  Canadian  Postal 
Service.  Therefore  offerors  should  request  the  postal  clerk  to 
place  a  hand  cancellation  bull’s  eye  "postmark"  on  both  the 
receipt  and  the  envelope  or  wrapper). 

(ii)  the  time  of  receipt  at  the  Government  installation  is 
the  time/date  stamp  of  such  installation  on  the  bid  wrapper  or 
other  documentary  evidence  of  receipt  maintained  by  the 
installation. 

(d)  Notwithstanding  the  above,  a  late  modification  of  an 
otherwise  successful  bid  which  makes  its  terms  more  favorable 
to  the  Government  will  be  considered  at  any  time  it  is 
received  and  may  be  accepted. 

NOTE:  The  term  "telegram”  includes  mailgrams. 
There  is  no  apparent  provision  authorizing  consideration  of 
late  bids  delivered  in  person,  by  ordinary  mail,  postal 
express,  private  express  or  delivery  company. 

2-13.  The  Evaluation  Phase.  Bid  evaluation  is  the  process 
of  determining  whether  each  bidder’s  offer  meets  the  require¬ 
ments  of  the  Government,  presumably  as  indicated  in  the 
invitation,  both  as  to  what  is  offered  and  as  to  the  contractual 
termsoffered.  During  evaluation,  the  contracting  officermay 
be  faced  with  the  necessity  of  eliminating  some  bids  from 
consideration,  or  even  in  some  circumstances,  of  rejecting  all 
bids  and  readvertising  the  procurement.  Ordinarily,  any  bid 
which  does  not  conform  in  every  respect  to  the  essential 
requirements  of  the  invitation  for  bid  is  rejected.  The  basic 
standard  applied  is  whether  any  deviation  in  what  isoffered  by 
the  bidder  affects  the  price,  quantity,  or  quality  of  the  item  or 
the  contract  terms  specified  by  the  government.  If  the  deviation 
does  affect  terms  or  specifications,  the  contracting  officer 
must  reject  the  bid.  The  bidder  cannot  be  permitted  to  alter  the 
evaluation  by  curing  the  defect  after  the  bids  have  been  opened. 

2-14.  If  an  offer  (bid)  lapses,  either  by  the  passage  of  the 


time  stipulated  in  the  bid  itself,  or  because  it  is  withdrawn  by 
the  offeror  (bidder)  or  rejected  by  the  offeree  (the  Government), 
it  cannot  ordinarily  be  reinstated.  Infrequently,  a  rejected  bid 
may  be  reinstated  and  accepted  without  readvertising,  where 
the  bidder  consents  in  writing  and  the  government  has  sufficient 
time  to  accept.  An  attempt  to  accept  a  bid  which  has  lapsed  is, 
in  legal  effect,  a  counter-offer  which  may  be  accepted  or 
rejected  by  the  counter-offeree/contractor.  Such  a  circumstance 
reverses  the  original  positions  of  the  offeror  and  offeree. 

2-15.  A  bid  submitted  in  response  to  the  invitation  must 
comply  in  all  material  respects  with  the  invitation  both  as  to 
method  and  timeliness  of  submission  and  as  to  the  substance 
of  any  resulting  contract.  A  bid  which  is  not  submitted  in 
accordance  with  the  invitation,  or  which  contains  qualifying 
terms  or  language  of  a  substantial  nature,  is  considered 
nonresponsive  and  must  be  rejected. 

2-16.  An  unsigned  bid  may  not  be  considered.  A  bid  which 
contains  the  corporate  name  of  the  bidder  and  the  typed  name 
of  the  vice  president  in  the  space  provided  for  signer’s  name 
and  title,  but  no  signature  in  the  box  headed  “signature  of 
person  authorized  to  sign  bid,"  or  anywhere  else  on  the  bid, 
must  be  rejected.  This  defect  is  substantive  and  may  not  be 
waived.  When  the  bid  lacks  proper  signature,  with  no  other 
indication  in  the  bid  that  the  purported  bidder  intended  to  be 
bound  to  an  offer,  a  contracting  officer  cannot  rely  upon  the 
document  submitted.  Acceptance  of  such  a  bid  may  not 
legally  obligate  the  purported  bidder. 

2-17.  A  bid  which  fails  to  state  (opposite  each  part 
number)  that  the  article  complies  with  specifications  (if 
required  by  the  invitation  for  bid)  must  be  rejected  as 
nonresponsive.  Bid  information  is  material;  and  a  failure  to 
indicate  complete  compliance  of  parts  with  specifications, 
after  specific  admonition  in  the  invitation,  is  fatal  to  the  bid. 
The  deficiency  may  not  be  waived.  The  only  errors  which 
may  be  corrected  after  bid  opening  are  those  which  do  not 
affect  responsiveness  of  bid. 

2- 1 8.  It  is  necessary  to  define  and  measure  the  meaning  of 
compliance  in  the  relationship  between  bid  and  invitation. 
The  criterion  most  frequently  used  to  measure  compliance  is 
reflected  in  the  term  “substantial  deviation."  A  substantial 
deviation  occurs  when  the  deviation  so  changes  or  conditions 
the  bid  that  the  resulting  contract  would  be  so  materially 
altered  that  the  noncomplying  bidder  is  likely  to  thereby  gain 
an  unfair  advantage  over  competing  bidders. 

2-19.  Contracting  Officers,  when  it  is  in  the  interest  of  the 
government,  may  waive  minor  deviations  in  bids  which  (1) 
do  not  affect  the  price,  quality,  etc.  of  the  articles  to  be 
furnished,  and  (2)  do  not  prejudice  the  rights  of  other 
bidders.  However,  the  preferred  procedure,  time  permitting, 
is  to  allow  the  bidder  to  correct  the  minor  irregularity  prior  to 
the  award  of  the  contract. 

2-20.  The  distinction  between  a  responsive  bid  and  a 
responsible  contractor  is  that  the  latter  concerns  the  offeror’s 
ability  to  perform  the  contract  while  the  former  relates  to  the 
degree  of  consistency  between  the  bidder's  offer  and  the 
material  aspects  of  the  offers  invited  by  the  government. 

2-21.  The  phrase  “responsible  contractor"  refers  to 
bidders  in  advertised  solicitation  and  offerors  in  negotiated 
procurements.  Such  factors  as  judgment,  skill,  and  integrity, 
play  important  parts  in  the  overall  determination.  The  Defense 
Acquisition  Regulation  (DAR  1-903)  defines  a  responsible 


bidder  as  one  who  meets  alJ  of  the  following  general  standards: 

(a)  has  adequate  financial  resources,  or  the  ability  to 
secure  such  resources; 

(b)  is  able  to  comply  with  the  required  or  proposed 
delivery  or  performance  schedule,  taking  into  account  all 
existing  business  commitments,  commercial  as  well  as 
governmental. 

(c)  has  a  satisfactory  record  of  performance  and  integrity, 
and 

(d)  is  otherwise  qualified  and  eligible  to  receive  an  award 
under  applicable  laws  and  regulations. 

2-22.  Additional  standards  apply  if  the  procurement 
involves  production  maintenance,  construction,  or  research. 
They  include  having  (a)  necessary  organization  expertise  and 
technical  skills,  or  the  ability  to  obtain  them,  and  (b)  necessary 
production ,  construction  and  technical  equipment  and  facilities , 
or  the  ability  to  obtain  them. 

2-23.  In  practice,  there  are  four  principal  criteria  used  to 
determine  whether  a  bidder  is  responsible:  (a)  status  as  a 
manufacturer,  construction  contractor,  or  regular  dealer; 
(b)  financial  position;  (c)  skill  and  experience;  and  (d)  prior 
conduct  and  performance  of  Government  contracts.  In 
addition,  integrity,  or  the  lack  of  it,  is  a  major  consideration 
in  the  determination  of  responsibility.  Some  of  these  criteria 
are  worthy  of  brief  comment  at  this  point. 

2-24.  The  requirement  of  a  manufacturer  or  regular 
dealer,  when  supply  procurement  is  involved,  is  contained  in 
the  Walsh-Healey  Public  Contracts  Act,  (41  USC  35),  and  is 
based  on  the  theory  that  the  government  should  not  be 
required  to  deal  with  submarginal,  irresponsible,  or 
unscrupulous  persons.  The  Small  Business  Act  dispenses 
with  this  requirement  in  some  instances  (see  discussion  in 
Chapter  4,  supra). 

2-25.  The  determination  of  financial  responsibilty  includes 
an  evaluation  of  not  only  the  offeror’s  current  financial 
position  but  future  plans  and  estimated  financial  position  as 
well.  An  offeror  who  is  in  receivership  is  not  a  responsible 
offeror.  In  many  borderline  cases,  however,  a  finding  of 
financial  nonresponsibility  can  be  avoided  by  the  requirement 
of  a  performance  bond. 

2-26.  The  skill  of  the  offeror  bears  directly  on  his  ability  to 
perform  the  promises  that  he  makes  in  the  offer.  Skill  and 
experience  are  sometimes  difficult  to  evaluate.  Furthermore, 
the  degree  of  skill  or  experience  required  varies  with  the 
complexity  of  the  proposed  contract.  Standards  to  measure 
skill  and  experience  are  more  or  less  subjective.  In  many 
cases,  performance  bonds  can  reduce  the  effect  of  error. 

2-27.  The  best  measurement  of  skill  and  experience,  and 
the  probability  that  the  offeror  will  satisfactorily  complete 
the  performance  required ,  is  his  prior  conduct  and  performance 
record.  The  past  is  ordinarily  an  ample  test  of  the  future,  but 
isolated  events  may  be  considered  in  order  to  determine  what 
future  performance  is  likely  to  be .  A  single  default  on  a  prior 
Government  contract,  standing  alone,  does  not  warrant  a 
determination  that  the  bidder  is  not  presently  responsible.  On 
the  other  hand,  prior  misconduct  or  nonperformance  can 
indicate  the  likelihood  of  current  nonresponsibility.  Debarment 
or  prior  criminal  convictions  are  very  serious  matters,  and 
they  weigh  heavily  in  the  overall  determination  of  current 
responsibility. 

2-28.  The  Certificate  of  Competency  (COC),  obtained 


from  the  Small  Business  Administration,  is  binding  on  the 
Contracting  Officer  in  all  aspects  of  the  determination  of 
responsibility  of  the  small  business  bidder.  The  DAR  provides 
that  contracting  officers  will  generally  accept  a  responsible 
Canadian  firm  proposed  by  the  Canadian  Commercial 
Corporation  (CCC)  as  its  subcontractor  (see  the  discussion  in 
Chapter  4,  supra). 

2-29.  If  a  bid  is  rejected  because  the  prospective  contractor  is 
found  to  be  not  responsible,  the  contracting  officer  must 
place  in  the  contract  file  a  report  of  nonresponsibility. 
Supporting  documents,  including  any  surveys  made,  are 
attached  to  the  filed  report  of  nonresponsibility. 

2-30.  Disputes.  The  Contract  Disputes  Act  of  1978 
includes  all  disputes  arising  under  contracts  and  related  to 
contracts  in  matters  which  may  be  cognizable  by  the  various 
Boards  of  Contract  Appeals.  The  Armed  Services  Board  of 
Contract  Appeals  has  determined  that  the  act  confers  upon  it 
power  to  consider  precontractual  matters  such  as  bidding 
processes  ( Hi-Tech  Electronics  Corp.  ASBCA  No.  25968 
(1981)).  In  the  case  which  raised  the  question,  the  ASBCA 
determined  that  it  had  authority  to  decide  whether  to  allow  a 
successful  bidder  to  rectify  an  alleged  mistake  in  the  bid  after 
the  contract  was  awarded.  Thus  it  can  be  said  that  the 
Firm-Bid  rule  does  not  prevent  a  bidder  from  modifying  a  bid 
if  a  mistake  is  alleged  and  proven. 

(A)  The  Firm-Bid  rule  states  that  the  bid  in  response  to  an 
invitation  cannot  be  withdrawn  after  the  opening  of  the  bids. 
This  rule  varies  the  ordinary  principles  of  commercial  contract 
law.  The  commercial  rule  is  that  an  offer  may  be  withdrawn 
(revoked)  at  any  time  prior  to  acceptance  in  the  absence  of  an 
option.  If  the  offer  in  a  commercial  transaction  includes  an 
appropriate  option  based  on  consideration,  this  option  would 
make  the  offer  irrevocable  for  the  stipulated  time.  The 
Firm-Bid  rule  operates  only  after  the  opening  of  bids.  It  does 
not  stop  a  bidder  from  withdrawing  his  bid  after  it  is 
submitted,  before  opening.  Actually,  there  is  no  Federal 
statute  which  expressly  forbids  the  withdrawing  of  a  bid  prior 
to  its  acceptance;  nor  is  there  any  Supreme  Court  case 
determining  the  issue  of  withdrawal  prior  to  acceptance. 
Nevertheless,  both  the  Comptroller  General  and  the  Court  of 
Claims  consistently  follow  the  Firm-Bid  rule  in  their  decisions. 

(1)  There  are  some  exceptions  to  the  Firm-Bid  rule.  The 
rule  does  not  apply  to  negotiated  contracts.  The  rule  does  not 
apply  where  there  has  been  a  mutual  mistake  of  material  fact, 
where  the  invitation  for  bids  is  silent  on  the  question  of 
withdrawal,  or  where  it  is  in  the  interests  of  the  Government 
to  allow  the  bidder  to  withdraw  his  bid.  Finally,  exceptions  to 
the  rule  are  made  in  cases  where,  if  the  Government  required 
performance,  it  would  be  inequitable,  unconscionable,  or 
impossible. 

(B)  A  mistake  has  been  defined  as  an  erroneous  mental 
condition,  conception,  or  conviction,  induced  by  ignorance, 
misapprehension,  or  misunderstanding  of  the  truth,  but 
without  negligence,  and  resulting  in  some  act  or  omission 
done  or  suffered  erroneously  by  one  or  both  of  the  parties  to  a 
transaction,  but  without  its  erroneous  character  being  intended 
or  known  at  the  time  (see  discussion  in  Chapter  4,  supra). 
Where  a  mistake  is  made  in  a  bid,  there  are  two  basic  rules 
which  come  immediately  into  effect:  (1)  since  a  bid  must 
conform  to  the  invitation  in  order  to  be  acceptable,  a  mistake 
in  a  material  matter  in  the  contract  renders  the  bid 
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nonresponsive  and  it  must  be  rejected;  (2)  since  the  bidder 
does  not  have  the  right  to  withdraw  or  modify  a  bid  after 
opening,  the  bid  is  effective  with  the  mistake  as  an  included 
term  after  the  opening.  Of  course,  if  the  mistake  in  the  bid  by 
the  bidder  is  discovered  by  him  before  the  opening,  then  the 
bid  may  be  withdrawn. 

(1)  Two  types  of  relief  are  available  if,  before  award,  it 
can  be  shown  that  a  mistake  was  made  in  the  bid. 

a.  The  bid  can  be  completely  withdrawn  if  it  is  reasonably 
established  that  it  involves  an  honest  mistake.  The  Contracting 
Officer  cannot  accept  a  bid  in  good  faith  if  he  knows  (has 
actual  knowledge)  or  reasonably  should  have  known 
(constructive  notice)  that  a  mistake  was  made,  i.e.,  that  it 
does  not  in  fact  represent  the  bidder’s  actual  intent.  The  mere 
claim  of  the  bidder  is  not  sufficient.  The  contracting  officer 
must  be  reasonably  certain  that  the  claim  of  mistake  has  a 
basis  in  fact  and  is  made  in  good  faith. 

b.  In  certain  cases,  a  bidder  may  be  permitted  to  correct 
the  bid  after  opening  and  prior  to  award.  This  is  an  exceptional 
remedy.  It  should  be  allowed  in  only  a  small  percentage  of 
cases. 

(2)  The  standard  of  proof  required  in  all  “Mistake  in  Bid” 
cases  is  “Clear  and  Convincing  Evidence.”  A  bidder  must 
establish  by  such  ‘  ‘clear  and  convincing  evidence” :  ( 1 )  that  a 
mistake  was  made,  (2)  the  nature  of  the  mistake,  (3)  the  term 
actually  intended .  The  correction  will  not  be  allowed  if  it  will 
raise  the  bidder’s  price  above  that  of  the  next  lowest  bidder. 

a.  In  cases  where  both  the  error  and  the  intended  term  can 
be  determined  from  the  bid  documents,  the  bidder  may  be 
allowed  to  correct  a  high  bid  price  downward  so  as  to  make 
him  the  lowest  bidder.  Acceptance  of  a  bid  which  on  its  face 
is  the  lowest  bid  is  not  prejudicial  to  the  other  bidders. 

b.  After  a  bidder  requests  correction  of  a  mistake,  which 
he  is  unable  to  substantiate  with  evidence  required  to  get  a 
correction,  he  cannot  waive  the  request  for  withdrawal  and 
demand  that  the  contract  be  awarded  at  the  original  erroneous 
low  bid  price.  However,  if  the  bidder  can  prove  with 
reasonable  certainty  that  the  revised  higher  bid  would  still  be 
the  lowest,  there  is  a  possibility  of  acceptance  of  the  bid. 

c.  A  bid  may  be  changed  without  any  evidence  where  the 
bid  is  already  low  and  the  bidder  wishes  to  further  reduce. 
Here  again,  it  is  not  prejudicial  to  other  bidders. 

2-31.  Notice  of  Error.  There  is  no  one  answer  to  the 
question  of  what  is  required  to  place  a  contracting  officer  on 
notice  of  error.  The  rule  of  reasonableness— whether  there 
were  factors  which  reasonably  should  have  raised  the 
presumption  of  error  in  the  contracting  officer’s  mind— is 
applied. 

(A)  The  established  rule  is  that  where  a  bidder  has  made  a 
mistake  in  a  bid  and  the  bid  has  been  accepted,  the  bidder 
must  bear  the  consequences  thereof.  This  rule  applies  unless 
the  mistake  was  mutual  or  the  error  was  so  apparent  that  it 
must  be  presumed  the  contracting  officer  knew  of  the  mistake 
and  sought  to  take  advantage  thereof. 

(B)  The  contracting  officer  is  charged  with  notice  of 
mistakes  obvious  on  the  face  of  the  bid  (e.g.,  incorrect 
totaling  of  prices;  failure  to  insert  unit  prices;  inconsistency 
of  unit  prices  and  extended  prices).  Many  bid  invitations 
specifically  provide  that  unit  prices  will  govern.  Despite  this, 
if  evidence  establishes  a  mistake  in  unit  price,  the  GAO  has 


held  that  the  extended  price  prevails  since  a  bid  cannot  be 
acepted  with  notice  of  error. 

(C)  Factors  other  than  those  on  the  face  of  the  bid  which 
may  place  the  contracting  officer  on  notice  include- 

(1)  wide  range  between  low  bid  and  several  other  bid 
prices ; 

(2)  Government  estimate  substantially  higher; 

(3)  contracting  officer  knows  of  prior  government 
purchases  of  some  similar  items  at  substantially  higher 
prices;  and 

(4)  letter  to  contracting  officer  from  higher  bidder 
saying  low  bidder  couldn’t  possibly  meet  contract  at  quoted 
price. 

The  contracting  officer  need  not  take  account  of  general 
economic  conditions,  and  he  need  not  check  the  bid  against 
wholesale  labor  and  material  indices. 

(D)  A  low  bidder  who  alleged  an  error  in  bid,  after  request 
for  verification  by  the  Government  because  the  bid  submitted 
was  one-half  the  price  quoted  by  other  bidders,  was  permitted  to 
withdraw  his  bid  upon  administrative  determination  that  the 
bid  was  so  far  out  of  line  that  acceptance  would  be  unfair  to 
both  the  low  bidder  and  other  bona  fide  bidders.  Correction 
in  bid  cannot  be  permitted  in  the  absence  of  clear  and 
convincing  evidence  of  the  bid  price  intended,  in  view  of  the 
rule  that  bids  may  not  be  changed  after  the  time  set  for  the  bid 
opening. 

(E)  If  the  contracting  officer  suspects  the  low  bid  contains 
a  mistake,  he  must  request  the  contractor  to  verify  his  bid.  If 
such  verification  is  attempted  and  the  contractor  confirms  the 
price,  the  contracting  officer  is  under  no  obligation  to  inquire 
further.  However,  a  contracting  officer  would  be  well  ad¬ 
vised  to  become  familiar  with  the  provisions  of  DAR  2-406.3 
(e);  FPR  1-2406.3  et  seq.  which  deal  with  Bid  Verification. 
Moreover,  the  contracting  officer's  action  bars  a  later  pre¬ 
sumption  that  he  did  not  act  in  good  faith. 

(F)  Mistakes  in  Bids.  Mistakes,  other  than  clerical  mis¬ 
takes,  require  the  contracting  officer  to  determine  whether  to 
permit  the  bid,  or  require  correction  or  withdrawal.  Such 
determinations  may  be  made  by  procuring  activities  having 
legal  counsel,  in  the  case  of  withdrawals,  or  in  the  case  of 
corrections,  by  designated  officials  pursuant  to  delegated 
authority  (DAR  Sec  2-406.3). 

2-32.  The  Award.  A  bid  was  defined  as  an  offer  submit¬ 
ted  in  response  to  an  invitation  for  bids.  An  award  is  the 
acceptance  of  the  offer.  Legally,  an  award  is  a  particular  type 
of  acceptance.  It  is  only  an  acceptance  of  a  bid  submitted  in 
response  to  an  invitation  and  not  an  acceptance  of  any  offer. 
In  other  words,  it  is  a  technical  term  used  in  connection  with 
advertised  contracts. 

(A)  It  is  the  fundamental  rule  of  both  private  and  public 
contract  law  that  an  acceptance  must  be  in  accord  with  the 
offer  before  a  binding  contract  can  result.  In  legal  effect,  any 
material  alteration  or  variation  in  the  acceptance  by  the 
government  results  in  both  a  rejection  of  the  offer  (bid)  and 
the  institution  of  a  counter  offer  which,  in  turn,  can  be 
accepted  or  rejected,  A  material  deviation  would  occur,  of 
course,  where  the  bid  required  acceptance  by  a  certain  date 
and  the  award  was  made  after  that  date.  Thus,  late  awards  are 
not  effective. 

(B)  The  rule  at  common  law  is  that  an  acceptance  is 
effective  when  dispatched  by  the  offeree  if  the  means  used  to 
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communicate  it  is  authorized.  The  means  of  communication 
is  authorized  when  the  offeree  uses  the  means  indicated  by 
the  offeror  (bidder)  or  if  not  expressly  indicated  then  the 
same  means  used  by  the  offeror  to  communicate  the  offer. 
Relating  these  principles  to  Government  contracts,  it  would 
appear  that  in  the  typical  case  the  acceptance  would  be 
effective  so  as  to  bind  the  parties  in  contract  when  the 
acceptance  (award)  is  placed  in  the  mails.  United  States 
Supreme  Court  cases  have  held  this  to  be  the  true  interpreta¬ 
tion  of  the  contractual  situation.  Some  Court  of  Claims  cases 
have  held  to  the  contrary,  and  the  decision  in  Pacific  Alaska 
Contractors,  Inc.  v.  United  States,  141  Ct.  Claims  303 
(1958),  reaffirmed  the  Court  of  Claims  position  that  the 
acceptance  (award)  is  effective  only  when  received  by  the 
bidder.  The  Comptroller  General  has  stated  that  GAO  will 
not  follow  the  Court  of  Claims  interpretation  until  it  is 
approved  by  the  Supreme  Court  of  the  United  States.  To  date, 
the  Supreme  Court  has  not  approved  the  Court  of  Claims 
position. 

(C)  Under  ordinary  conditions,  the  acceptance  of  a  bid  by 
the  government  must  be  in  writing.  This  is  especially  true 
where  a  statute  requires  the  contract  to  be  in  writing. 
However,  under  emergency  conditions,  oral  contracts  have 
been  upheld  by  the  Armed  Services  Board  of  Contract 
Appeals. 

(D)  Contracts  awarded  after  formal  advertising  must  be 
of  the  firm  fixed-price  type,  except  that  fixed-price  contracts 
with  economic  price  adjustment  clauses  may  be  used  where 
some  flexibility  is  necessary  and  feasible. 

(E)  Economic  Price  Adjustment  clauses  (reflecting  such 
items  as  changes  in  labor  rates)  are  not  normally  desirable, 
but,  in  appropriate  cases,  clauses  providing  for  upward  and 
downward  revision  of  prices  are  used  in  order  to  protect  the 
interests  of  both  Government  and  supplier.  Where  the  con¬ 
tracting  officer,  on  the  basis  of  knowledge  of  the  market  or 
previous  advertisements  for  like  items,  expects  that  a  require¬ 
ment  for  firm  fixed-price  bids  will  unnecessarily  restrict 
competition,  or  unreasonably  increase  bid  prices,  invitations 
for  bids  may  include  an  Economic  Price  Adjustment  clause. 
Any  Economic  Price  Adjustment  clause  must  provide  an 
escalation  ceiling  identical  for  all  bidders  so  that  each  bidder 
is  afforded  an  equal  opportunity  to  bid. 

(F)  Where  an  invitation  for  bid  does  not  contain  a  price 
adjustment  clause,  bids  received  which  quote  a  price  and 
contain  a  price  adjustment  provision  with  a  ceiling  above 
which  the  price  will  not  escalate,  are  evaluated  on  the 
maximum  possible  escalation  of  the  quoted  base  price.  If  the 
bid  is  eligible  for  award,  the  contracting  officer  must  request 
the  bidder  to  agree  to  the  inclusion  of  the  award  of  an 
approved  Economic  Price  Adjustment  clause  subject  to  the 
same  ceiling.  If  the  bidder  will  not  agree  to  such  approved 
clause,  the  award  may  be  made  on  the  basis  of  the  bid  as 
originally  submitted.  Bids  which  contain  such  clauses  with 
no  ceiling  are  rejected  unless  a  clear  basis  for  evaluation 
exists. 

(G)  Where  an  invitation  for  bid  contains  an  Economic 
Price  Adjustment  clause  and  no  bidder  takes  exception  to  the 
price  adjustment  provisions,  bids  must  be  evaluated  on  the 
basis  of  the  quoted  prices  without  the  allowable  adjustment 
being  added.  Where  a  bidder  increases  the  maximum  percent¬ 
age  of  adjustment  stipulated  in  the  invitation  for  bids,  or 
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limits  the  downward  adjustment  provisions  of  the  invitation, 
the  bid  is  rejected  as  nonresponsive.  Where  a  bidder  deletes 
the  adjustment  clause  from  its  bid,  the  bid  is  rejected  as 
nonresponsive  since  the  downward  escalation  provisions  are 
thereby  limited.  Where  a  bidder  decreases  the  maximum 
percentage  of  escalation  stipulated  in  the  invitation  for  bids, 
the  bid  must  be  evaluated  at  the  base  price  on  an  equal  basis 
with  bids  that  do  not  reduce  the  stipulated  ceiling.  However, 
if  after  evaluation,  the  bidder  offering  the  lower  ceiling  is  in  a 
position  to  receive  the  award,  the  award  must  reflect  the 
lower  ceiling. 

2- 33.  Relief  After  Award.  Another  question  which  arises 
on  occasion  is  what  relief  may  a  successful  bidder  be  entitled 
to  after  the  award  has  been  made  to  him  and  a  contract 
apparently  results?  The  answer  in  the  majority  of  cases 
involves  a  consideration  of  the  question  of  mistake  and  error. 
Cases  calling  for  relief  after  award  fall  into  two  categories: 
Mutual  Mistake  and  Unilateral  Mistake. 

(A)  Mutual  Mistake.  If  both  the  Government  and  the 
contractor  made  the  same  mistake,  the  contract  does  not 
express  the  agreement  both  parties  intended;  and  it  may  be 
reformed  (changed)  to  express  the  true  understanding.  Ref¬ 
ormation  is  generally  not  permitted  where  the  contractor 
claims  that  the  Government  and  contractor  would  have  come 
to  a  different  agreement  had  both  been  aware  that  certain 
critical  facts  were  actually  not  what  the  contractor  errone¬ 
ously  supposed  them  to  be. 

(B)  Unilateral  Mistake.  Normally,  a  contract  cannot  be 
reformed  to  correct  a  unilateral  mistake.  Once  the  Govern¬ 
ment  accepts  a  contractor’s  bid,  a  binding  contract  is  formed 
and  the  contractor  must  bear  the  consequences  of  his  own 
mistake.  The  general  rule  is  not  applicable  where  the  con¬ 
tracting  officer  had  actual  notice  or  constructive  notice  of  the 
probability  of  an  error.  In  such  case,  acceptance  does  not 
result  in  a  binding  contract;  and  the  GAO  or  courts  will 
either:  (1)  relieve  the  contractor  from  performance,  or  (2) 
allow  an  adjustment  in  price.  The  adjustment  is  to  equalize 
the  error;  however,  it  may  not  result  in  the  total  corrected 
price  exceeding  the  next  low  bid.  If  the  government  makes  a 
mistake  of  fact  not  known  to  or  induced  by  the  contractor,  the 
contract  may  be  enforced  rather  than  reformed.  The  contrac¬ 
tor  will  be  permitted  to  perform  the  contract  as  intended,  or 
the  contract  will  be  terminated  for  the  convenience  of  the 
Government.  (See  discussion  in  Chapter 4,  supra.) 

3.  Negotiating  Offers 

3-  1 .  We  have  seen  that,  as  a  rule,  formal  advertising  is  the 
preferred  method  of  procurement.  Advantages  of  the  com¬ 
petition  are  more  assured  by  use  of  this  method.  Basic 
assumptions  that  circumstances  are  normal  and  that  the 
competitive  condition  exists  must,  in  fact,  precede  the  de¬ 
termination  that  formal  advertising  shall  be  used.  The  history 
of  Federal  procurement  attests  to  the  fact  that  formal  adver¬ 
tising  is  inadequate  in  a  number  of  procurement  circum¬ 
stances.  This  section  discusses  the  limitations,  prohibitions, 
and  conditions  that  prescribe  the  use  of  negotiation  in  pro¬ 
curement. 

3-2.  The  Concept  of  Negotiation.  Negotiation  is  a  pro¬ 
cess  of  conferring,  bargaining,  or  discussing,  with  a  view 
toward  reaching  agreement.  It  involves  bargaining  between 
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buyer  and  seller  with  the  objective  of  reaching  an  agreement 
on  the  price,  terms,  and  conditions  of  the  transaction.  In 
terms  of  the  acquisition  process,  negotiation  is  any  method  of 
forming  acquisition  contracts  without  formal  advertising.  In 
general  terms,  negotiation  is  used  when:  (1)  there  is  no 
evidence,  or  insufficient  evidence,  of  a  competitive  price 
situation;  (2)  urgent  requirements  override  the  delays  nor¬ 
mally  incident  to  formal  advertising;  or  (3)  public  policy 
considerations  supersede  the  benefits  to  be  gained  from 
formal  advertising. 

3-3.  In  some  instances,  a  contracting  officer  must  obtain  a 
business  clearance  in  order  to  enter  negotiations,  even  though 
negotiation  may  be  permitted  under  one  of  the  seventeen 
exceptions  to  the  requirement  of  advertising.  This  business 
clearance  is  authority  from  a  superior  to  negotiate.  As  an 
example,  he  would  need  a  business  clearance  before  entering 
negotiations  for:  (1)  letter  contracts;  (2)  contracts,  amend¬ 
ments  to  contracts,  options,  or  equitable  adjustments  which 
would  obligate  the  Government  to  pay  $300,000  or  more;  (3) 
contracts  in  excess  of  $50,000,  negotiated  under  exception 
10;  and  (4)  an  amendment  or  redetermination  of  a  previously 
authorized  contract. 

3-4.  The  FPR  and  DAR  prescribe  four  conditions  that 
must  be  satisfied  prior  to  entering  a  contract  produced  by 
negotiation:  (1)  the  procurement  must  fall  within  one  or  more 
of  the  exceptions  permitting  negotiation;  (2)  necessary  de¬ 
terminations  and  findings  must  be  made;  (3)  business  clear¬ 
ance  and  approval  under  agency  procedures  must  be  ob¬ 
tained;  and  (4)  the  prospective  contractor  must  have  been 
determined  to  be  “responsible.” 

3-5.  Further,  the  regulations  under  ASPA  require  that, 
even  though  the  procurement  may  meet  the  above  conditions, 
negotiation  shall  not  be  used  where  formal  advertising  is 
feasible  and  practicable,  and  that  negotiated  procurements 
shall  be  competitive  to  the  maximum  practical  extent. 

3-6.  Negotiation  authority  is  provided  for  under  the 
seventeen  circumstances  defined  in  1 0  USC  2304(a)(  1 )  through 
(17),  DAR  Section  III,  Part  2,  and  implementing  regulations. 
Such  authority  is  provided  under  fifteen  circumstances  de¬ 
fined  in  FPASA.  The  first  sixteen  exceptions  in  ASPA  are 
specific,  i.e.,  each  deals  with  a  specified  subject.  For  in¬ 
stance,  exception  (3)  is  concerned  with  “small  purchases”; 
exception  (5)  provides  for  negotiation  for  the  services  of 
educational  institutions;  and  exception  (12)  deals  with  clas¬ 
sified  purchases.  The  last  exception,  however,  permits  nego¬ 
tiation  of  “otherwise  authorized  by  law,”  indicating  that 
negotiated  procurements  can  be  made  under  circumstances 
other  than  those  specifically  permitted  in  preceding  excep¬ 
tions. 

3-7.  Exceptions.  The  exceptions  will  be  considered  in¬ 
dividually.  Several  exceptions  may  apply  in  a  given  circum¬ 
stance,  but  only  one  is  cited  as  authority  for  the  specific 
procurement.  This  citation  will  often  be  suggested  by  the 
regulation.  If  DAR  or  FPR  is  silent  in  respect  to  a  given 
circumstance,  the  (exception)  authority  to  be  cited  will  be  the 
basic  or  most  compelling  reason  for  negotiating  instead  of 
advertising. 

1  •  National  Emergency.  Among  the  exceptions  to  formal 
advertising  is  the  policy  on  national  emergency.  Title  10 
USC  2304(a)(  1 )  and  Title  4 1  USC  252(c)(  1 )  permit  negotia¬ 
tion  if  “it  is  determined  that  such  action  is  necessary  in  the 


public  interest  during  a  national  emergency  declared  by 
Congress  or  the  President.”  Procurement  by  negotiation 
during  national  emergency  has  a  long  history.  During  periods 
of  emergency  from  the  Civil  War  to  date,  Congress  has 
authorized  this  method  of  procurement  in  varying  degrees.  In 
1864,  Congress  authorized  procurement  by  Army  quarter¬ 
masters  “in  the  most  expeditious  manner.”  This  limited 
exception  to  formal  advertising  was  used  when  necessary  for 
the  operations  of  any  detachment  of  the  Army.  While  in¬ 
volved  in  various  military  actions  around  1900,  the  War 
Department  was  authorized  to  procure  supplies  and  ordnance 
items  without  advertising.  During  World  War  I,  both  the 
War  Department  and  the  Navy  Department  authorized  award 
of  contracts  without  formal  advertising  under  the  emergency 
provisions  of  existing  statutes.  In  1940,  the  Navy  was 
authorized  to  negotiate  contracts  for  the  construction  of  naval 
aviation  facilities  and  for  the  acquisition,  construction  and 
repair  of  naval  vessels,  aircraft  and  machine  tools,  when  in 
the  interests  of  national  defense.  A  state  of  national  emer¬ 
gency  was  declared  under  Presidential  Proclamation  2914, 
dated  16  December  1950.  Thereafter,  Secretarial  determi¬ 
nations  have  specifically  authorized  the  Departments  to 
negotiate  contracts  under  this  exception.  This  broad  nego¬ 
tiation  authority,  however,  has  since  been  limited  to  specific 
categories  of  contracts.  The  use  of  Exception  1  is  presently 
restricted  to  three  situations:  (1)  procurements  made  in 
keeping  with  labor  surplus  set-aside  programs  or  disaster 
area  programs;  (2)  procurements  made  in  keeping  with  small 
business  programs;  and  (3)  procurements  entered  into  pursu¬ 
ant  to  the  Balance  of  Payments  Restricted  Advertising  method. 

(A)  Labor  surplus  areas  are  aided  by  the  placing  of 
contracts  with  firms  that  will  perform  them  in  such  areas. 
This  is  done  to  the  extent  that  such  assistance  is  consistent 
with  procurement  objectives.  Set-aside  procedures,  restrict¬ 
ing  competition,  are  utilized;  and  the  resulting  contracts  arc 
negotiated.  One  important  restriction  on  labor  surplus  and 
disaster  area  assistance  should  be  noted:  the  Defense  Ap¬ 
propriation  Act  prohibits  the  payment  of  price  differentials 
for  economic  dislocations.  This  means  that  the  objectives  of 
such  programs  must  be  achieved  by  other  methods,  such  as 
restriction  of  competition. 

(B)  Another  important  element  of  national  policy  is  the 
assistance  rendered  small  businesses  under  the  Small  Busi¬ 
ness  Act.  Whether  formal  advertising  or  negotiation  is  used, 
set-aside  procedures  reserve  all,  or  a  portion,  of  certain 
procurements  for  exclusive  small  business  participation. 
Though  Small  Business  Restricted  Advertising  procedures 
are  used,  the  resulting  contracts  are  negotiated  tsincc  restricting 
competition  is  inconsistent  with  the  cardinal  principle  of 
formal  advertising,  i.e.,  full  and  free  competition).  Note  that 
“joint  set-asides”,  those  made  by  the  contracting  officer  and 
a  representative  of  the  Small  Business  Administration,  arc 
expressly  authorized  by  the  Small  Business  Act.  Therefore, 
the  exception  covering  procurements  “otherwise  authorized 
by  law”  applies.  For  those  procurements  unilaterally  made 
by  the  contracting  officer,  Exception  1  is  the  only  authority. 

(C)  Contracts  made  pursuant  to  the  Balance  of  Pay  ments 
Program  are  also  considered  to  be  negotiated  procurements, 
since  competition  is  carefully  circumscribed.  Such  procure 
ments  may  be  conventionally  negotiated  or  entered  into  by 
the  special  method  of  “Balance  of  Payments  Restricted 
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Advertising.”  This  advertising  is  conducted  in  the  same 
manner  as  formal  advertising,  except  that  bids  and  awards 
are  restricted  to  US  end  products  and  services.  Contracts 
resulting  from  conventional  negotiation  must  cite  any  other 
appropriate  Exception.  Where  such  negotiation  authority  is 
not  applicable,  and  Balance  of  Payments  Restricted  Advertising 
is  used.  Exception  1  must  be  cited.  Substantial  changes  have 
been  made  in  this  area  by  recent  statutes  and  treaties.  (See 
discussion  in  Chapter 4,  supra.) 

(D)  In  the  event  of  a  labor  surplus  or  business  set-aside, 
and  procurements  made  pursuant  to  Balance  of  Payments 
Restricted  Advertising,  the  authority  of  Exception  1  must  be 
used  in  preference  to  any  other  authority.  Exception  1, 
however,  may  not  be  used  where  Exception  6,  purchases 
outside  the  United  States,  would  apply.  Nor  may  the  author¬ 
ity  of  Exception  1  be  used  to  negotiate  with  a  low,  respon¬ 
sible,  small  business  bidder  whose  bid  has  been  determined 
by  the  contracting  officer  to  be  an  unreasonable  bid  under 
Small  Business  Restricted  Advertising  procedures.  When  an 
unreasonable  bid  is  received  from  a  low,  responsible,  small 
business  bidder,  the  set-aside  must  be  dissolved;  and  the 
requirement  must  be  procured  by  unrestricted  formal  adver¬ 
tising  or,  where  appropriate,  by  other  negotiation  authority. 
The  present  use  of  Exception  1  is  that  of  an  instrument  of 
national  policy  “in  the  public  interest.” 

2.  Public  Exigency.  Public  exigency  lends  itself  to  the 
exceptions  of  formal  advertising  because  of  the  nature  of 
urgency  outlined  within  the  policy.  Among  the  key  points  in 
this  policy  that  overshadow  formal  advertising  ate  Govern¬ 
mental  financial  trouble,  fire,  explosion,  ship  or  aircraft 
repair,  and  flood  or  other  natural  disasters.  Title  10  USC 
2304(a)(2)  and  Title  41  USC  252(c)(2)  permit  negotiation  if 
“the  public  exigency  will  not  admit  of  the  delay  incident  to 
formal  advertising.”  This  exception  had  its  origin  in  the 
“landmark”  statute  of  June  23,  1860. 

(A)  In  order  for  this  authority  to  be  used,  there  must  be  a 
compelling  and  unusual  urgency.  For  example,  Exception  2 
may  be  used  when  the  Government  would  be  seriously 
injured,  financially  or  otherwise,  if  the  supplies  or  services 
were  not  furnished  by  a  certain  date,  and  where  they  could 
not  be  procured  by  that  date  through  formal  advertising.  A 
compelling  or  unusual  urgency  may  be  created  by  fire,  flood, 
explosion  or  other  disaster;  or  it  may  arise  from  the  necessity 
of  immediate  repair  of  ships,  missiles,  or  aircraft  to  preserve 
or  maintain  their  operational  capability.  Note  that,  though 
the  use  of  this  authority  connotes  a  situation  of  unusual 
urgency,  competition  to  the  maximum  practicable  extent, 
within  the  time  allowed,  is  required. 

(B)  This  exception  cannot  be  cited  where  negotiation  may 
also  be  authorized  under  Exception  3,  small  purchases,  or 
Exception  6,  purchases  outside  the  US.  Determinations  and 
Findings,  signed  by  the  contracting  officer,  are  required  in 
order  to  justify  the  use  of  Exception  2.  In  the  case  of  certain 
high  priority  items,  the  citation  of  the  priority  in  the  Deter¬ 
minations  and  Findings  (D  &  F)  is  sufficient  justification. 

3.  Purchases  of  Not  More  Than  $25_,000.  This  policy  may 
be  said  to  have  been  put  into  effect  to  simplify  procurement 
procedures  for  contracts  within  a  certain  financial  range. 
Generally,  it  permits  direct  purchases  to  be  made  without 
formal  advertising  Title  10  USC  2304(a)(3)  and  Title  41 
USC  252(c)(3)  permit  negotiation  of  purchases  and  contracts 


if  “the  aggregate  amount  involved  is  not  more  than  $25,000.” 
Congressional  authority  for  negotiated  procurement  of  small 
purchases  has  existed  for  many  years.  Negotiated  procure¬ 
ment  of  Army  Ordnance  supplies  amounting  to  not  more  than 
$200  was  authorized  as  early  as  1892.  The  Quartermaster 
General  was  granted  similar  authority  by  laws  enacted  in 
1894  and  1898.  In  1906  and  1907,  the  amount  was  raised  to 
$500  and  applied  to  all  supplies  for  both  the  War  nd  Navy 
Departments.  The  maximum  was  raised  to  $1,000  with  the 
enactment  of  the  Armed  Services  Procurement  Act  of  1947. 
On  December  1,  1981,  PL  97-86  was  enacted,  raising  the 
amount  to  the  present  $25,000  level. 

(A)  Because  of  the  administrative  costs  of  formal  adver¬ 
tising,  Congress  considered  it  good  business  that  small 
purchases  shall  be  negotiated.  Otherwise,  administrative 
costs,  both  the  Government’s  and  the  contractor’s  might 
often  outweigh  the  value  of  a  small-dollar  purchase  and 
thereby  increase  the  overall  costs  out  of  proportion  to  such 
value.  The  intent  of  the  law  is  to  provide  for  regulated 
negotiation  of  small  procurements,  with  the  resulting  speed, 
flexibility  and  simplification  of  the  procurement  process. 
The  requirement  that  all  procurements,  whether  advertised 
or  negotiated,  be  competitive  to  the  maximum  practicable 
extent  applies  equally  to  small  purchases  over  $500.  A 
reasonable  solicitation  of  quotations  from  qualified  sources 
is  required  for  purchases  over  $500,  and  purchases  of  $500 
or  less  may  be  made  without  competition,  but  must  be 
distributed  equitably  among  qualified  suppliers  over  a  period 
of  time. 

(B)  Exception  3  cannot  be  used  when  negotiation  is 
authorized  under  Exception  6.  Nor  can  Exception  3  be  used 
when  negotiations  have  been  initiated  under  any  other 
authority,  even  though  one  or  more  contracts  of  not  more 
than  $25,000  may  result.  In  the  case  of  construction  con¬ 
tracts,  proposed  procurements  in  excess  of  $25,000  must  be 
formally  advertised.  Requirements  aggregating  more  than 
$25,000  shall  not  be  broken  down  into  transactions  of  less 
than  $25,000  merely  for  the  purpose  of  permitting  negotia¬ 
tion.  Generally,  no  written  justification  is  required  for  the 
use  of  Exception  3. 

4.  Personal  or  Professional  Services.  Personal  or  profes¬ 
sional  services  may  be  negotiated  without  formal  advertising 
if  the  soliciting  Government  agency  finds  such  action  neces¬ 
sary.  These  services  are  sanctioned  under  certain  conditions 
as  long  as  they  serve  to  further  the  mission  of  the  requiring 
agency.  10  USC  2304(a)(4)  and  41  USC  252(a)(4)  permit 
negotiation  of  purchases  or  contracts  "for  personal  or  pro¬ 
fessional  services.”  As  in  the  case  of  Exception  2,  this 
authority  is  derived  from  the  act  of  June  23,  1860,  as 
incorporated  into  Section  3709,  Revised  Statutes.  This  ex¬ 
ception  of  personal  services  from  the  requirements  of  formal 
advertising  was  rephrased  in  1946  by  an  amendment  to 
Section  3709,  in  pertinent  part  as  follows: 


when  the  services  are  required  to  be  performed  by  the  contractor  in 
person  and  are  (A)  of  a  technical  and  professional  nature  or  (B)  under 
Govemmcnl  supervision  and  paid  for  on  a  lime  basis. 


The  regulations  reflect  that  personal  services  are  subject 
to  the  conditions  of  that  amendment. 

(A)  Exception  4  shall  be  used  only  when  all  the  following 
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conditions  are  satisfied:  (1)  personal  services  are  required  to 
be  performed  by  an  individual,  not  by  a  firm:  professional 
services  may  be  performed  by  either  an  individual  or  a  firm 
or  organization;  (2)  the  services  are  to  be  performed  under 
Government  supervision  and  paid  for  on  a  time  basis,  or  the 
services  are  of  a  professional  nature;  and  (3)  procurement  of 
the  services  is  authorized  by  other  law,  such  as  an  Appro¬ 
priation  Act. 

(B)  It  cannot  be  too  strongly  reiterated  that  unless  specif¬ 
ically  authorized,  the  procurement  of  personal  and  profes¬ 
sional  services  is  prohibited.  Exception  4  is  merely  the 
procedural  vehicle  by  which  personal  or  professional  ser¬ 
vices  may  be  procured;  it  does  not  confer  authority  to  procure 
such  services  in  the  absence  of  the  necessary  specific  author¬ 
ization  of  law  and  any  required  administrative  approvals 
pursuant  thereto.  An  example  of  specific  authorization  for 
procuring  personal  services  is  the  Administrative  Expense 
Act  of  1946,  as  implemented  by  the  annual  appropriation 
acts. 

(C)  The  controversial  subject  of  personal  services  has 
precipitated  a  number  of  Comptroller  General  decisions  in 
which  the  “test  of  Federal  employment"  has  been  applied  to 
determine  if  contracted  services  are  “personal."  The  “test” 
includes  three  requirements:  (1)  performance  of  a  Federal 
function,  such  as  services  normally  performed  by  govern¬ 
ment  personnel;  (2)  appointment  or  employment  by  a  Federal 
official;  aud  (3)  supervision  or  direction  by  a  Federal  officer. 
A  private  contractor  is  performing  personal  services  as  a 
“Federal  employee"  when  he  is  acting  within  the  scope  of 
this  test. 

(D)  It  is  apparent  that  the  Comptroller  General  views  the 
prohibition  against  personal  services  contracts  as  a  general 
policy,  rather  than  a  requirement  of  positive  law.  Even  when 
specific  statutory  authority  exists,  the  Comptroller  General 
has  required  an  administrative  determination  that  (1)  the 
services  will  further  the  mission  of  the  requiring  agency,  and 
(2)  a  personal  services  contract  will  be  entered  into  for  a 
cogent  consideration,  such  as  necessity,  economy,  or  effi¬ 
ciency,  if  the  services  are  normally  a  Federal  function  of  that 
agency. 

(E)  Although  no  document  justifying  negotiation  under 
Exception  4  is  required,  other  Departmental  procedures 
regarding  the  procurement  of  personal  or  professional  ser¬ 
vices  must  be  followed.  Significantly,  procurements  of  other 
types  of  services  authorized  by  any  other  exception  may  not 
be  made  under  Exception  4. 

5.  Services  of  Education  Institutions.  Generally,  con¬ 
tracts  may  be  negotiated  without  formal  advertising  if  they 
pertain  to  educational  services.  The  conditions  of  this  policy 
areoutlined  in  the  following  paragraphs.  Title  10  USC  (a)(5) 
and  41  USC  252(c)(5)  permits  negotiation  of  purchases  or 
contracts  “for  any  service  to  be  rendered  by  a  university, 
college,  or  other  educational  institution."  The  purpose  of 
this  authority  is  to  permit  the  departments  to  negotiate  for 
necessary  research  and  for  the  training  of  personnel  at 
educational  institutions. 

(A)  The  regulations  provide  two  kinds  of  illustrations  of 
circumstances  under  which  Exception  5  may  be  used:  (1) 
educational  or  vocational  training  services  performed  by 
educational  institutions  in  connection  with  the  training  and 
education  of  personnel,  and  for  necessary  material,  services. 


and  supplies  in  connection  therewith;  and  (2)  experimental, 
developmental,  or  research  work  (including  services,  tests 
and  reports),  or  analysis,  studies,  or  reports  to  be  conducted 
by  educational  institutions. 

(B)  Note  that  Exception  5  is  used  for  Research  and 
Development  contracts  with  educational  institutions.  How¬ 
ever.  note  also  that  Exception  5  is  not  used  when  negotiation 
is  authorized  either  under  Exception  3,  small  purchases,  or 
Exception  6.  procurement  and  use  outside  the  US. 

6.  Purchases  Outside  the  United  States.  There  are  cases 
wherein  contracts  or  purchases  can  be  made  outside  the  US. 
These  purchases  are  somewhat  limited,  however,  depending 
on  the  conditions  under  which  they  are  to  be  made.  Title  10 
USC  (a)(6)  and  Title  41  USC  252(c)(6)  permit  negotiation  of 
purchases  or  contracts  “for  property  or  services”  to  be 
procured  and  used  outside  the  limits  of  the  United  States,  and 
its  possessions.  Since  1945,  the  Navy  has  had  a  similar, 
although  more  limited,  authority  to  purchase  supplies 
"...  which  it  may  be  necessary  to  purchase  out  of  the 
United  States  for  vessels  on  foreign  stations."  The  broad¬ 
ened  negotiation  authority  in  the  Acts,  above,  enables  con¬ 
tracting  officers  to  procure  in  conformity  with  the  business 
methods  generally  in  use  in  overseas  areas. 

(A)  Exception  6  may  be  used  only  to  procure  services  and 
suppliers  under  carefully  defined  conditions.  If  for  services, 
they  must  be  performed  outside  the  US,  its  possessions,  or 
Puerto  Rico.  If  for  supplies,  they  must  be  shipped  from, 
delivered,  and  used  outside  these  areas.  This  is  so,  regardless 
of  the  place  of  negotiation  or  execution  of  the  contract.  Note 
that  Exception  6  takes  precedence  over  all  other  exceptions, 
and  that  formal  advertising  shall  not  be  used  for  purchases 
outside  the  US. 

(B)  The  formal  advertising  restriction,  however,  does  not 
apply  to  overseas  construction  contracts.  Such  procurements 
may  be  made  by  means  of  formal  advertising  if  a  finding  is 
made  that  this  method  is  practicable  and  advantageous  to  the 
US.  Although  no  written  justification  is  required  for  the  use 
of  Exception  6,  applicable  departmental  procedures  must  be 
followed.  Substantial  changes  have  been  made  in  this  area  by 
recent  statutes.  (See  discussion  in  Chapter  4,  supra.) 

7.  Medicines  or  Medical  Supplies.  Purchases  of  medi¬ 
cine  or  medical  supplies  are  allowable  by  an  agency  of  the 
Government.  Title  10  USC  2304(a)(7)  and  Title  41  USC 
252(c)(7)  permit  negotiation  of  purchases  and  contracts  “for 
medicine  and  medical  supplies.”  The  Navy  was  authorized 
to  negotiate  the  purchase  of  medicines  as  far  back  as  1845. 
The  War  Department  was  given  authority  to  negotiate  for 
medicines  and  medical  supplies  early  in  1893. 

(A)  This  authority  is  used  only  when  two  requirements  are 
satisfied:  (1)  the  supplies  must  be  peculiar  to  the  field  of 
medicine,  such  as  sutgical  instruments,  orthopedic  appliances. 
X-ray  equipment  and  supplies,  and  other  similar  equipment 
and  appliances,  but  shall  not  include  prosthetic  equipment; 
and  (2)  when  practical,  at  least  15  days  advance  publicity 
must  be  given  for  procurements  of  such  supplies  over  the 
amount  of  $10,000. 

(B)  A  Determination  and  Finding,  signed  by  the  contract¬ 
ing  officer,  is  required  for  this  exception.  Further,  Exception 
7  may  not  be  used  where  negotiation  is  also  authorized  under 
Exceptions  3  or  6. 

8.  Supplies  Purchased  for  Authorized  Resale.  Formal 
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advertising  is  not  always  necessary  for  the  purchase  of 
supplies  that  are  to  be  resold.  Title  10  USC  2304(a)(8)  and 
Title  41  USC  (c)(8)  permit  negotiation  of  purchases  and 
contracts  “for  property  purchased  for  authorized  resale." 
This  Exception  is  ordinarily  used  to  purchase  brand  name 
items  or  articles  of  a  proprietary  nature  for  patrons  of  retail 
activities.  The  exception,  therefore,  is  merely  a  specific 
application  of  the  general  exception  in  Revised  Statutes, 
Section  3709,  for  proprietary  sole  source  purchases  where  it 
is  impractical  to  secure  competition. 

(A)  This  authority  is  used  only  for  purchases  for  resale  at 
military  activities,  such  as  base  commissaries  and  ships’ 
stores,  and  only  where  appropriated  funds  are  involved.  It  is 
ordinarily  limited  to  purchases  of  brand  names  or  proprietary 
articles  which  a  selling  activity  resells  to  supply  a  customer 
demand.  The  same  notice  of  requirements  applies  as  in 
Exception  7,  and  where  practical,  at  least  15  days  advance 
publicity  must  be  given  for  procurements  over  $10,000. 

(B)  This  exception  does  not  apply  to  retail  outlets  which 
rely  upon  a  return  of  sales  for  funds  with  which  to  make 
additional  purchases,  such  as  military  exchanges.  Such  funds 
are  considered  to  be  nonappropriated  funds.  The  use  of 
Exception  8  requires  a  D&F,  signed  by  the  contracting 
officer.  Exception  8  must  not  be  used  when  negotiation  is 
also  authorized  by  Exception  3,  small  purchases,  6  purchases 
outside  the  US,  or  9  purchases  of  subsistence  supplies. 

9.  Subsistence  Supplies.  Due  to  the  infeasibility  of 
purchasing  perishable  and  some  nonperishable  supplies 
through  formal  advertising,  direct  purchase  and  inspection  of 
such  supplies  are  necessary  to  insure  the  procurement  of 
quality  produce.  Title  10  USC  2304(a)(9)  and  Title  41  USC 
252(e)(9)  permit  negotiation  or  purchases  and  contracts  “for 
perishable  or  nonperishable  subsistence  supplies."  Long 
ago,  the  Navy  Department  was  granted  specific  authority  to 
procure  certain  perishable  subsistence  items  by  negotiation, 
e.g.,  butter  and  cheese  (1847),  pickles,  vegetables,  and 
preserved  meats  (1861),  and  flour  and  bread  (1867).  Later 
statutes  broadened  this  authority  to  include  all  perishable 
subsistence  supplies.  The  inadequacies  of  formal  advertising 
in  the  produce  market  place  were  recognized  by  the  congres¬ 
sional  reporting  committee,  in  pertinent  part  as  follows: 


The  only  businesslike  method  of  huying  such  items  is  by  evaluation 
after  visual  inspection  at  the  time  and  place  such  perishable  items  arc 
offered,  and  by  purchase  at  current  wholesale  prices. 

In  1958,  amendments  broadened  this  exception  to  include 
nonperishable  subsistence  items.  The  necessity  of  negotiat¬ 
ing  for  purchase  of  frozen  foods  and  canned  goods  w  hile  still 
in  the  crop  stage,  had  demonstrated  the  infeasibility  of  formal 
advertising 

(A)  Exception  9  is  used  for  the  negotiated  procurement  of 
all  subsistence  items,  whether  perishable  or  nonperishablc . 

(B)  This  authority  may  not  be  used,  however,  where  the 
procurement  is  also  authorized  hy  the  exceptions  covering 
small  purchases  or  procurement  for  overseas  use.  No  written 
justification  is  required  for  using  Exception  9. 

10.  Impracticable  to  Secure  Competition  by  Formal  Ad- 
vertising  Due  to  conditions  of  limited  resources  and  other 
inadequacies  to  secure  necessities,  formal  advertising  may 
be  excluded  when  it  is  impracticable  Title  10USC2304(a)(10) 


und1itle41  USC  252(c)(  10)  permit  negotiation  "for  prop¬ 
erty  or  services  for  which  it  is  impracticable  to  obtain 
competition."  The  War  Department  received  similar  author¬ 
ity  in  1901.  The  Armed  Service  Procurement  Act  of  1947 
extended  this  exception  to  all  military  services  This  excep¬ 
tion  recognizes  consistent  Attorney  General  and  Comptroller 
General  rulings  that  formal  advertising  was  not  required  by 
Section  3709,  Revised  Statutes,  in  circumstances  whieh 
made  competition  impracticable.  In  reporting  the  bill,  how¬ 
ever,  the  committee  also  recognized  that  former  strict  inter¬ 
pretations  of  Section  3709  on  the  question  of  whether  or  not  it 
was  in  fact  impracticable  to  secure  competition  in  a  given 
circumstance  had  led  to  frequent  reversal  of  decisions  of 
purchasing  agencies: 


-J 
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It  (the  Committee)  believes  that  under  the  lerms  of  earlier  legislation 
such  decisions  were  probably  in  accord  wiih  the  intent  of  Congress 
However,  this  section  is  intended  to  place  the  maximum  responsi¬ 
bility  for  decisions  as  to  when  it  is  impracticable  to  secure  competi¬ 
tion  in  the  hands  of  the  agency  concerned.  .  .  tt  is,  therefore, 
intended  that  this  section  should  be  construed  liberally  and  that 
rev  iew  of  these  contracts  should  be  confined  to  the  validity  and 
legality  of  the  action  taken  and  should  not  extend  to  reversal  of  bona 
fide  determinations  of  impracticability  where  any  reasonable  ground 
for  such  determination  exists. 

(A)  This  exception  should  be  used  only  when  it  is  clearly 
established  that  competition  by  formal  advertising  is  imprac¬ 
ticable.  Seventeen  representative  examples  of  circumstances 
which  may  justify  the  use  of  Exception  10  are  enumerated  in 
DAR  3-210.2,  and  15  such  examples  are  enumerated  in  FPR 
1-3.210.  These  examples  include  the  following  circumstances 
where  it  is  impracticable  to  secure  competition  by  means  of 
formal  advertising  within  the  meaning  of  this  exception:  (1) 
where  there  is  only  a  single  source  of  supply;  (2)  where 
competition  is  precluded  by  the  proprietary  interest  of  one 
supplier  in  patent  rights,  secret  processes,  control  of  mate¬ 
rials,  or  similar  conditions;  (3)  where  adequate  specifications 
or  a  detailed  description  for  use  in  an  invitation  for  bids 
cannot  be  drafted;  (4)  when  the  procurement  involves  sup¬ 
plies  or  services  of  a  special  nature,  such  as  public  utility 
services,  stevedoring  or  warehousing  services,  training  film 
or  motion  picture  prtxluctions,  and  similar  requirements. 

(B)  Use  of  this  broad  negotiation  authority  is  carefully 
circumscribed.  A  Determination  and  Finding  signed  by  the 
contracting  officer  is  required.  Department  regulations  re¬ 
quire  that  a  copy  of  the  Determination  and  Finding  be  sent  to 
the  General  Accounting  Officer  with  a  copy  of  the  contract. 
Finally,  Exception  10  may  not  be  used  when  negotiation  is 
authorized  by  any  other  exception  (other  than  Exception  12, 
Classified  Purchases). 

11.  Experimental,  Developmental,  or  Research  Work. 
The  requirements  of  Research  and  Development  do  not  adapt 
very  well  to  the  process  of  formal  advertising.  Because  of 
this,  formal  advertising  may  be  excluded  in  the  procuring  of 
the  special  skills  and  facilities  and  other  necessities  involved 
in  Research  and  Development.  Title  10  USC2304(a)(l  l)and 
Title  41  USC  252(c)(l  1)  permit  negotiation  of  purchases  or 
contracts  “for  property  or  services  that  he  (the  Secretary) 
determines  to  be  for  experimental,  developmental  or  research 
work,  or  for  making  or  furnishing  property  for  experiment, 
test,  development,  or  research  “  Section  6  of  the  Act  of 
August  1,  1946,  authorized  the  Navy  Department  to  nego- 
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tiate  experimental,  developmental,  and  research  contracts. 
Exception  11  is  a  restatement  and  an  extension  of  the 
authority  to  other  departments.  World  War  11  proved  the 
necessity  of  continued  Research  and  Development  effort. 
However,  the  very  nature  of  such  programs  was  inconsistent 
with  procurement  by  formal  advertisement.  Research  and 
Development  contractors  would  usually  have  to  be  selected 
from  a  limited  list  of  possible  contractors,  on  the  basis  of 
special  skills  or  facilities.  Accurate  forecasts  of  costs  were 
not  often  possible,  making  cost-reimbursement  contracts 
necessary.  It  is  apparent  that  the  true  Research  and  Develop¬ 
ment  process  was  not  amenable  to  the  inflexible  requirements 
of  formal  advertising. 

(A)  The  authority  of  Exception  11  is  basically  three-fold. 
It  applies  to:  (1)  contracts  relating  to  theoretical  analysis, 
exploratory  studies,  and  experimental  in  science  and  tech¬ 
nology;  (2)  contracts  relating  to  development  of  practical 
applications  of  scientific  or  technical  investigative  findings 
and  theories;  and  (3)  contracts  for  equipment,  supplies 
(including  parts,  accessories,  or  patent  rights  thereto,  and 
drawings  or  designs  thereof),  services,  tests,  and  reports 
necessary  or  incidental  to  experimental,  developmental,  or 
research  work. 

(B)  This  authority  must  not  be  used  for  contracts  with 
educational  institutions  (Exception  5),  nor  may  it  be  used 
when  negotiation  is  authorized  under  Exception  3,  small 
purchases,  or  6  foreign  purchases.  Further,  this  authority 
may  not  be  used  for  quantity  production.  However,  a  research 
and  development  contract  calling  for  a  reasonable  number  of 
experimental,  test,  or  prototype  models  is  not  regarded  as  a 
contract  for  quantity  production. 

(C)  A  Secretarial  Determination  and  Finding  is  required 
for  contracts  exceeding  $100,000  under  this  exception.  For 
contracts  under  $100,000,  a  Determination  and  Finding  by 
the  contracting  officer  is  sufficient,  unless  limited  by  a  higher 
authority.  Each  Military  Department  is  required  to  maintain 
a  record  of  each  procurement  made  under  this  authority, 
including:  (1)  the  name  of  the  contractor;  (2)  the  amount  of 
the  contract;  and  (3)  a  description  of  the  work  to  be  per¬ 
formed  thereunder. 

12.  Classified  Purchases.  Due  to  the  character  or  nature 


of  certain  necessities,  the  Secretary  may  find  it  necessary  to 


exclude  formal  advertising  in  the  procurement  process.  This 
exclusion  of  formal  advertising  protects  the  public  from 
injury.  Tide  10  USC(a)(12)  and  Title  41  USC  252(c)(12) 
permit  negotiation  of  purchases  or  contracts  "for  property  or 
services  whose  procurement  he,  the  Secretary,  determines 
should  not  be  publicly  disclosed  because  of  their  character, 
ingredients,  or  components.”  The  predecessors  of  this  sub¬ 
stantially  new  negotiation  authority,  i.e.,  “new”  in  its 
broadened  application  to  all  agencies,  were  three  Army 
statutes.  The  Act  of  May  11,  1908,  authorized  the  War 
Department  to  purchase  ordnance  equipment  in  the  most 
economical  and  efficient  manner,  whenever  the  public  inter¬ 
est  would  be  injured  by  publicly  divulging  the  character  of 
ingredients  of  such  equipment;  the  Act  of  May  15,  1936, 
extended  such  authority  to  chemical  warfare  and  signal 
equipment;  the  Act  of  July  13,  1939,  extended  coverage  to 
aircraft  parts,  instruments  and  accessories. 

(A)  The  exception  is  used  for  purchases  or  contracts 
classified  "Confidential”  or  higher,  or  where  because  of 
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other  considerations  the  contract  should  not  be  publicly 
disclosed. 

(B)  This  authority  is  not  used  when  any  other  exception 
applies,  except  that  it  is  preferred  to  Exception  4,  Personal  or 
Professional  Services.  A  Secretarial  Determination  and 
Finding  justifying  the  use  of  Exception  12  is  required. 

13.  Technical  Equipment  Requiring  Standardization  and 
Interchangeability  of  Parts.  For  purposes  of  standardization 
and  interchangeability  of  parts,  formal  advertising  may  be 
excluded  in  procuring  equipment  with  the  aforementioned 
requirements.  The  exclusion  of  formal  advertising  may  also 
be  justified  as  being  in  the  best  interest  of  the  public.  Title  10 
USC  2304(a)(  13)  and  Title  41  USC  252(c)(  13)  permit  nego¬ 
tiation  of  purchases  or  contracts  "for  equipment  that  he,  the 
Secretary,  determines  to  be  technical  equipment  whose 
standardization  and  interchangeability  of  parts  are  necessary 
in  the  public  interest  and  whose  procurement  by  negotiation 
is  necessary  to  assure  standardization  and  interchangeability.” 
This  exception  originated  in  the  Armed  Services  Procurement 
Act  of  1947.  Congress  agreed  that  financial  savings  and 
simplified  logistics  would  result  from  standardized  equip¬ 
ment  and  interchangeable  parts.  Negotiated  procurement  of 
additional  units  and  interchangeable  replacement  spare  parts, 
the  initial  procurement  of  which  is  competitive  for  the  most 
part ,  assists  in  the  preservation  of  the  Government’ s  pol  icy  of 
standardization  and  interchangeability. 

(A)  Since  standardization  of  equipment  restricts  normal 
competition,  the  regulations  define  a  number  of  specific 
criteria  which  must  be  met  before  Exception  1 3  may  be  used: 
(1)  the  procurement  must  be  for  additional  units  and  replace¬ 
ment  items  of  specified  makes  of  technical  equipment  and 
parts;  (2)  the  items  must  be  (a)  for  tactical  use,  or  (b)  an 
integral  part  of,  or  in  direct  support  of.  a  weapons  system;  or 
(c)  for  use  outside  the  continental  limits  of  the  United  States, 
in  theaters  of  operations,  on  board  naval  vessels,  or  at 
advanced  or  detached  bases;  (3)  the  items  must  have  been 
adopted  as  standard  items  of  supply;  and  (4)  a  current  and 
recurring  procurement  requirement  for  the  items  must  exist. 
DAR  3-2 13. 2  and  FPR  1-3.2 13  outline  a  number  of  examples 
where  the  use  of  this  authority  would  be  appropriate,  for 
example,  to  limit  the  variety  and  quantity  of  parts  that  must  be 
stocked;  to  create  interchangeability  among  items  of  equip¬ 
ment  damaged  during  combat  or  other  emergency.  This 
section  also  specifies  twelve  areas  of  consideration  in  making 
a  determination  to  procure  under  authority  of  Exception  13, 
such  as,  whether  future  procurement  of  the  standardized  item 
can  be  effected  at  reasonable  prices;  whether  standardization 
will  enhance  mission  capability;  whether  standardization 
will  adversely  affect  existing  coordinated  military  standards, 
or  impair  the  capability  of  industry  to  satisfy  mobilization 
requirements. 

(B)  Exception  13  may  not  be  used  for  initial  procurement 
of  equipment  and  parts,  or  for  arbitrary  selection  of  equip¬ 
ment  and  parts  for  certain  suppliers.  A  Secretarial  Determi¬ 
nation  and  Finding  is  required,  containing  the  following:  (I) 
the  equipment  is  technical  equipment;  (2)  standardization 
and  interchangeability  of  the  equipment  and  parts  arc  re¬ 
quired  in  the  public  interest;  and  (3)  procurement  of  such 
equipment  and  parts  by  negotiation  is  necessary  to  assure 
standardization  and  interchangeability.  Finally,  each  Depart 
ment  or  Agency  must  maintain  a  current  master  list  of  all 
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items  for  which  Determinations  and  Findings  have  been 
made  under  Exception  13. 

14  Technical  or  Specialized  Supplies  Requiring  Sub- 
stantial  Initial  Investment  or  Extended  Period  of  Preparation 
for  Manufacture  This  exception  is  unique  to  the  defense 
function .  and  is  not  found  in  the  FPR.  Generally,  the 
Secretary  may  find  it  necessary  to  exclude  formal  advertising 
w  hen  procuring  some  technical  or  specialized  supplies  due  to 
reasons  of  additional  costs  and  delay  in  procurement.  Title  10 
USC  2304(a)(  14)  permits  negotiation  of  purchases  and  con¬ 
tracts  "for  technical  or  special  property  that  he.  the  Secretary, 
determines  to  require  a  substantial  initial  investment  or  an 
extended  period  of  preparation  for  manufacture  and  for 
which  he  determines  that  formal  advertising  would  be  likely 
to  result  in  additional  cost  to  the  Government  by  reason  of 
duplication  of  necessary  preparation  which  would  unduly 
delay  the  procurement  of  the  property.”  The  exception 
originated  in  the  Armed  Services  Procurement  Act  of  1947. 
In  reporting  the  bill,  the  House  Armed  Services  Committee 
stressed  that  this  authority  was  essential  for  proper  procure¬ 
ment  of  major  items  of  a  technical  or  specialized  nature,  such 
as  aircraft,  tanks,  radar,  missiles,  rockets,  and  similar  equip¬ 
ments.  The  committee  recognized  that  such  items  could  be 
procured  to  the  best  advantage  from  a  contractor  who,  in 
developing  the  item,  has  already  accomplished  necessary 
preparatory  effort  and  acquired  the  skill  and  capability  to 
rapidly  mass-produce  such  complicated  mechanisms.  Fur¬ 
ther,  the  full  benefit  of  the  development  contract  may  be 
secured  from  a  careful  analysis  of  the  contractor’s  cost 
experience  in  negotiating  the  follow-on  production  contract, 
and  from  the  application  of  the  contractor's  already-acquired 
production  experience  in  the  succeeding  effort. 

(A)  Exception  14  is  used  where  it  is  preferable  to  place  the 
production  contract  with  the  supplier  who  developed  the 
equipment.  Thus,  the  Government  is  assured  of  either  the 
benefits  of  the  techniques,  tooling,  and  equipment  already 
acquired  by  that  supplier,  or  avoidance  of  the  undue  delay 
arising  from  a  new  supplier  having  to  acquire  such  tech¬ 
niques,  tooling  and  equipment.  DAR  lists  five  important 
considerations  involved  in  the  use  of  this  exception:  (1)  high 
starting  costs;  (2)  preliminary  engineering  and  development 
wor^  not  usable  by  another  supplier;  (3)  elaborate  special 
tooling  is  required;  (4)  substantial  time  and  effort  already 
expended  in  prototype  of  initial  production  model  develop¬ 
ment;  and  (5)  the  likelihood  of  important  design  changes. 

(B)  This  exception  should  not  be  used  to  avoid  duplication 
of  private  investment  unless  such  duplications  would  be 
likely  to  result  in  additional  cost  to  the  Government.  A 
Secretarial  Determination  and  Finding  is  required,  specify¬ 
ing  that  (1)  the  supplies  are  of  a  technical  or  special  nature 
requiring  a  substantial  initial  investment  of  an  extended 
period  of  preparation  for  manufacture;  and  (2)  procurement 
by  formal  advertising  would  cither  (a)  be  likely  to  result  in 
additional  cost  to  the  Government  by  reason  of  duplication  of 
investment,  or(b)  result  in  duplication  of  necessary  prepara¬ 
tion  which  would  unduly  delay  the  procurement. 

15.  Negotiation  After  Advertising.  There  arc  three  gen¬ 
eral  conditions  under  which  the  Secretary  or  the  Agency  head 
may  negotiate  purchases  or  contracts  after  formal  advertising 
failed  to  produce  desired  results.  Title  10  USC  2304(a)(15) 
and  Title  41  USC  252(c)(  14)  permit  negotiation  of  purchases 


or  contracts  "for  property  or  services  for  which  he  f the 
Secretary)  determines  that  the  bid  prices  received  after 
formal  advertising  arc  unreasonable  as  to  all  or  part  of  the 
requirements,  or  were  not  independently  reached  in  open 
competition,  and  for  which  (A)  he  has  notified  each  respon¬ 
sible  bidder  of  intention  to  negotiate  and  given  him  reason¬ 
able  opportunity  to  negotiate;  (B)  the  negotiated  price  is  lower 
than  the  lowest  rejected  bid  of  any  responsible  bidder,  as 
determined  by  the  head  of  the  agency;  and  (C)  the  negotiated 
price  is  the  lowest  negotiated  price  offered  by  any  responsi¬ 
ble  supplier."  This  exception  originated  in  the  Armed  Ser¬ 
vices  Procurement  Act  of  1947.  Its  purpose  is  to  protect  the 
Government  against  excessive  or  collusive  bids.  Any  relief 
sought  under  the  antitrust  laws  would  be  too  late  to  assist  in 
timely  procurement  at  reasonable  prices.  The  committee 
recognized  that  the  only  effective  course  of  action,  where 
excessive  or  collusive  bids  are  involved,  is  to  negotiate  in  a 
further  attempt  to  procure  the  necessary  items  at  reasonable 
prices. 

(A)  This  exception  is  used  in  the  circumstances  described 
above.  It  permits  (1)  negotiation  as  a  second  procedural  step 
to  obtain  reasonable  prices,  and  (2)  corrective  action  to 
prevent  collusive  bidding  where  further  investigation  reveals 
violation  of  antitrust  statutes.  Note  that  10  USC  2305(d), 
DAR  1-111,  and  FPR  Subpart  1-1.9  require  that  any  evidence 
of  collusive  bids  be  referred  to  the  Attorney  General  for 
corrective  action. 

(B)  The  use  of  this  authority  is  carefully  circumscribed.  A 
Determination  and  Finding  is  required.  It  must  state  that  the 
bid  prices,  after  formal  advertising,  are  unreasonable  or 
were  not  independently  reached  in  open  competition.  Even 
after  such  determination  and  after  rejection  of  all  bids,  no 
contract  shall  be  negotiated  unless:  (1)  reasonable  advance 
notice  of  intent  to  negotiate  is  given  to  each  responsible 
bidder  which  had  submitted  a  bid;  (2)  the  lowest  negotiated 
price  is  lower  than  the  lowest  rejected  bid  price;  and  (3)  the 
negotiated  price  is  the  lowest  negotiated  price  offered  by  any 
responsible  supplier. 

16.  Purchases  in  the  Interest  of  National  Defense  or 
Industrial  Mobilization.  This  authority  is  unique  to  DOD. 
Title  10  USC  2304(a)(16)  permits  negotiation  of  purchases 
and  contracts  if  the  Secretary  determines  that:  (a)  it  is  in  the 
interest  of  national  defense  to  have  a  plant,  mine,  or  other 
facility,  or  a  producer,  manufacturer  or  other  supplier, 
available  for  furnishing  property  or  services,  in  case  of  a 
national  emergency;  or  (b)  the  interest  of  industrial  mobiliza¬ 
tion  in  case  of  such  an  emergency,  or  the  interest  of  national 
defense  to  have  a  particular  facility  or  supplier  available  for 
furnishing  supplies  or  services  in  case  of  a  national  emer¬ 
gency,  and  negotiation  is  necessary  to  that  end;  (c)  that 
negotiation  with  a  particular  supplier  would  serve  in  the 
interest  of  industrial  mobilization  in  case  of  a  national 
emergency;  or  (d)  negotiation  with  a  particular  supplier 
would  serve  the  interest  of  national  defense  in  maintaining 
active  engineering,  research,  and  development. 

(A)  Each  Department  is  also  required  to  maintain  a  record 
of  contracts  entered  into  pursuant  to  Exception  16,  including 
the  name  of  the  contractor,  the  amount  of  the  contract,  and 
the  description  of  work  to  be  performed  thereunder 

17.  Otherwise  Authorized  by  Law.  This  exception  acts 
to  preserve  negotiation  authority  of  prior  permanent  legisla- 
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tion  Title  10  USC  2304(a)(17)  and  Title  4 1  USC  252(c)(15) 
permit  negotiations  of  purchases  and  contracts  which  are 
“otherwise  authorized  by  law.”  The  purpose  of  this  author¬ 
ity  is  to  preserve  any  prior  statutory  authority  to  negotiate  as 
contained  in  unrepealed  permanent  legislation.  Examples  of 
preexisting  Acts  of  this  type  would  be  the  Act  of  April  25, 
1939,  Architectural  or  Engineering  Services;  the  Act  of 
August  2,  1946,  Temporary  Employment  of  Experts  and 
Consultants;  The  Small  Business  Act  (15  USC  631);  The 
Foreign  Assistance  Act  of  1961;  et  seq\  and  Sec.  321  of  the 
Transportation  Act  of  1940. 

(A)  In  addition  to  preserving  the  negotiation  authority 
of  prior  permanent  legislation,  this  Exception  permits  nego¬ 
tiation  under  any  relevant  statute  enacted  after  the  passage  of 
the  Armed  Services  Procurement  Act  of  1947  and  the  Federal 
Property  and  Administrative  Services  Act  of  1949;  for 
instance,  in  negotiating  joint  set-asides  for  small  business  as 
authorized  by  the  Small  Business  Act.  It  should  be  noted  that 
this  authority  shall  be  used  strictly  in  accordance  with 
Agency  or  Departmental  procedures. 

(B)  No  written  justification  for  the  use  of  this  exception  is 
required.  However,  general  procedures  may  require  a  mem¬ 
orandum  for  the  file  in  appropriate  procurements. 

3-8.  Thus  far,  our  discussion  has  treated  only  the  negotia¬ 
tion  of  supplies  and  services.  However,  10  USC  2304(a)  and 
41  USC  252(c)  also  apply  to  the  procurement  of  public 
works,  buildings,  and  facilities.  By  their  wording,  certain 
exceptions  do  not  apply  to  the  procurement  of  construction 
work  within  the  United  States.  For  example,  contracts  to 
construct  public  buildings  can  be  negotiated  only  under 
Exceptions  1  through3,  lOthrough  12, 14FPRand  15DAR. 

3-9.  Further,  as  we  noted  in  our  discussion  of  Exception  6, 
the  statutory  preference  for  formally  advertised  procurement 
of  construction  does  not  apply  if  it  is  to  be  performed  outside 
the  United  States.  Government  policy,  however,  has  been  to 
advertise  such  procurements  wherever  feasible.  Where  formal 
advertising  is  not  feasible  for  overseas  construction,  nego¬ 
tiation  may  be  employed.  Exception  6  is  normally  used,  but 
any  of  the  other  exceptions  outlined  may  be  used  where  more 
appropriate.  By  virtue  of  its  wording,  however.  Exception  6 
may  not  be  used  for  construction  work  to  be  performed  in 
United  States  Territories  and  possessions. 

3- 10.  In  this  discussion  of  negotiated  procurement,  we 
have  referenced  only  the  applicable  provisions  of  Title  10 
USC  (Armed  Forces)  and  Title  41  USC  (Fublic  Contracts). 
However,  note  that  similar  provisions  may  be  found  in  other 
departmental  and  agency  procurement  regulations.  Undoubt¬ 
edly,  a  complete  cross-reference  to  all  statutes  and  regula¬ 
tions  concerning  procurement  will  be  included  in  the  pro¬ 
posed  system  of  Federal  Acquisition  Regulations. 

4.  Protests 

4- 1.  Since  negotiated  contracts  involve  a  less  formal 
procedure  than  formal  advertising,  it  is  obvious  that  protests 
of  award  would  be  less  numerous  and  would  be  successful  in 
fewer  instances,  requiring  quite  serious  departures  from  the 
accepted  norms  to  justify  upsetting  the  award.  Notwithstand¬ 
ing  the  broader  areas  of  discretion  inherent  in  this  system, 
disappointed  offerors  have  in  recent  years  sought  the  aid  of 


the  Comptroller  General  and,  in  some  instances  the  courts,  in 
asserting  their  rights. 

4-2.  The  “standing  to  sue”  idea  discussed  in  the  pre¬ 
ceding  chapter  applies  to  negotiated  as  well  as  to  advertised 
awards,  but  the  courts  find  for  the  Government  in  the  absence 
of  arbitrariness  or  abuse  of  discretion.  The  Comptroller 
General  has  recently  taken  an  active  role  in  this  area  based 
upon  the  statutory  procedures  adopted  in  1962  as  a  result  of 
Congressional  concern  over  the  number  of  sole  source 
negotiations  conducted  by  the  Department  of  Defense.  This 
legislation,  which  was  adopted  to  insure  that  the  maximum 
number  of  proposals  will  be  received  and  considered,  resulted 
in  10  USC  2304(g),  which  reads  as  follows: 

(g)  In  cl!  negotiated  procurements  in  excess  of  $10,000  .  .  .  price 
proposals  shall  be  soliuled  from  the  maximum  number  of  qualified 
sources  consistenl  with  the  nature  and  requirements  of  the  supplies  or 
services  to  be  procured,  and  written  or  oral  discussions  shall  be 
conducted  with  all  responsible  offerors  who  submit  proposals  wilhin 
a  competitive  range,  price  and  other  faclors  considered. 

Similar  provisions  may  be  found  in  other  titles  of  the  US 
Code  and  in  agency  and  departmental  regulations. 

4-3.  Such  provisions  have  furnished  the  legal  framework 
and  standards  forjudging  the  negotiated  award  and  defining 
the  legal  qualifications  therefor.  The  following  problem 
areas  have  emerged: 

(1)  Competitive  Range.  After  receipt  of  proposals  and 
resolution  of  any  questions  regarding  the  acceptance  of  late 
proposals,  the  procuring  activity  must  determine  with  whom 
it  will  conduct  discussion,  i.e.,  who  is  within  the  “competi¬ 
tive  range.”  In  determining  what  is  a  competitive  range,  the 
Comptroller  General  has  stated  that  negotiation  should  be 
conducted  with  offerors  submitting  proposals  which  are 
found  to  be  in  a  competitive  range  and  that  the  meaning  of 
such  determinations,  particularly  regarding  technical  con¬ 
siderations,  is  a  matter  of  administrative  discretion  which 
will  not  be  disturbed  in  the  absence  of  a  clear  showing  that 
such  determination  was  an  arbitrary  abuse  of  discretion.  In 
other  words,  this  determination  is  a  judgment  question  within 
the  discretion  of  the  agency.  The  question  then  arises  as  to 
how  far  out  of  line  must  a  proposal  be  in  order  for  the  agency 
to  say  that  it  is  outside  the  competitive  range  and  therefore  not 
subject  to  further  discussion  with  the  supplier.  It  should  be 
pointed  out  that  the  issue  of  competitive  range  in  negotiation 
is  not  analogous  to  the  issue  of  responsiveness  in  formal 
advertising.  This  was  emphasized  by  Comptroller  General 
decisions  stating  that  the  primary  consideration  in  negotiated 
procurements  is  not  the  responsiveness  of  proposals  but  the 
discussions  (i.e.,  negotiations)  with  all  offerors  within  a 
competitive  range.  In  this  connection,  it  should  be  noted  that 
when  a  determination  is  made  to  conduct  negotiations  with  all 
offerors  within  a  competitive  range,  nonresponsive  proposals 
are  not  automatically  excluded  from  consideration  but  may 
be  clarified  or  supplemented  to  bring  them  within  the  terms 
of  specifications  if  they  are  determined  to  be  within  the 
competitive  range  from  the  standpoint  of  both  price  and 
technical  considerations.  The  reason  that  responsiveness 
does  not  play  the  role  in  negotiation  that  it  does  in  formal 
advertising  is  that  the  flexibility  of  negotiations  allows  the 
supplier  to  change  his  initial  proposal  both  as  to  price  and 
technical  considerations,  and  this  serves  the  basic  policy  of 
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encouraging  the  maximum  possible  competition  in  negotiated 
procurements.  Therefore,  the  Comptroller  General  has  held 
that  a  supplier  may  not  be  determined  to  be  outside  the  com¬ 
petitive  range  because  his  initial  proposal  was  unreasonably 
low,  or  technically  inferior  when  the  desired  technical  char¬ 
acteristics  were  not  specifically  set  forth  in  the  request  for 
proposals.  However,  negotiations  need  not  be  conducted  on 
proposals  so  technically  inferior  as  to  render  meaningful 
discussions  impossible. 

(2)  What  Constitutes  Discussion.  After  receipt  of  proposals 
and  establishment  of  competitive  range,  the  procuring  agency 
will  normally  begin  discussions  with  those  offerors  within 
the  competitive  range.  The  concept  of  negotiation  was  de¬ 
scribed  by  the  Comptroller  General  as  follows: 

The  term  ‘negotiation'  implies  a  series  of  offers  and  counteroffers 
until  a  mutually  satisfactory  agreement  is  concluded  by  the  parties. 
Title  10  USC  2304  (g)  implements  and  clarifies  the  definition  of 
‘negotiate"  in  10  USC  2302  (2)  and  it  is  our  view  that  the  term 
’negotiate'  must  be  read  in  conjunction  with  10  USC  2304  (g)  to 
include  the  solicitation  of  proposals  and  the  conduct  of  written  or  oral 
discussions,  when  required,  as  well  as  the  making  and  entering  into  a 
contract.  45  Comptroller  General  417  (1966). 

After  receipt  of  proposals  or  quotations,  no  information 
contained  in  any  proposal  or  quotation,  or  information 
regarding  the  number  or  identity  of  the  offerors,  shall  be 
made  available  to  the  public  or  to  anyone  within  the  Govern¬ 
ment  not  having  a  legitimate  interest  therein.  The  contracting 
officer  will  then  conduct  negotiations  with  the  prospective 
contractors,  and  he  may  not  furnish  any  information  to 
potential  suppliers  which  alone  or  together  with  other  infor¬ 
mation  may  afford  them  an  advantage  over  others.  Auction 
techniques  are  strictly  prohibited;  nor  may  “technical  trans¬ 
fusion”  be  used  to  upgrade  competitive  proposals.  Once  the 
decision  has  been  made  to  conduct  discussions,  then  discus¬ 
sions  must  be  entered  into  with  all  suppliers  within  the 
competitive  range.  It  might  be  noted  that  a  contracting 
officer’s  acceptance  of  a  contractor’s  acknowledgment  of  an 
amendment  to  the  solicitation  after  the  date  set  for  receipt  of 
proposals  has  been  held  to  constitute  “discussions”  within 
the  meaning  of  10  USC  2304  (g)  so  as  to  impose  the  con¬ 
comitant  obligation  on  the  Government  to  conduct  negotiations 
with  all  other  offerors  within  the  competitive  range. 

(3)  Evaluation  Criteria.  In  order  to  obtain  the  maximum 
practical  competition  contemplated  by  the  statutes  and  regu¬ 
lations,  the  Comptroller  General  has  consistently  held  that 
the  criteria  to  be  used  in  making  the  award  must  be  clearly  set 
forth  in  the  solicitation.  The  requirement  to  disclose  evalua¬ 
tion  criteria  has  been  extended  by  the  Comptroller  General  to 
include  the  relative  weights  as  between  the  various  evalua¬ 
tion  factors.  In  addition,  a  failure  to  follow  the  criteria  set 
forth,  or  the  substitution  of  new  criteria  without  informing  all 
potential  offerors  will  result  in  an  improperly  negotiated 
procurement 

(4)  Price  and  Other  Factors.  The  courts  have  overturned 
an  award  made  where  only  one  of  five  offerors  who  submitted 
otherwise  acceptable  proposals  was  asked  his  price.  Com¬ 
plete  failure  to  require  price  has  been  held  to  constitute  an 
abuse  of  discretion  for  which  the  courts  will  grant  relief. 


Schoenbroad,  Trustee,  v.  United  States,  410  F.2d  400  (Ct 
Cl,  1969). 

4- 4.  In  summary,  what  constitutes  the  “competitive  range” 
is  within  the  broad  discretion  vested  in  the  Contracting 
Officer.  The  concept  of  competitive  range  requires  careful 
analysis,  and  sound  judgment,  exercised  under  the  particular 
circumstances  of  the  procurement  involved.  The  definition 
of  the  concept  should  be  flexible  within  the  overriding 
consideration  that  the  Government’s  best  interest  be  served, 
price  and  other  factors  considered.  Fair  and  reasonable 
contractual  arrangements  are  products  of  sound  business 
judgment  and  equitable  commercial  practice. 

5.  Two-Step  Formal  Advertising 

5- 1.  The  two-step  formal  advertising  procedure  is  an 
exception  to  the  usual  method  of  formal  advertising.  It  is  used 
when  definitive  design  and/or  performance  specifications 
are  not  presently  available,  and  it  is  used  to  promote  max¬ 
imum  effective  competition.  The  procedure  involves  two 
steps:  (1)  a  request  for  submission,  evaluation,  and,  if 
necessary,  discussion  of  a  technical  proposal  without  pricing, 
to  determine  the  acceptability  of  the  supplies  or  services 
offered;  and  (2)  a  formally  advertised  procurement  confined 
to  those  offerors  who  have  submitted  acceptable  proposals  in 
the  first  step. 

5-2.  Two-step  formal  advertising  is  limited  as  to  use.  The 
regulatory  authorization  permits  the  use  of  this  procedure 
where:  (1)  available  specifications  or  purchase  descriptions 
are  not  sufficient  or  complete  to  permit  full  and  free  competi¬ 
tion  without  technical  evaluation;  (2)  definite  criteria  exist 
for  evaluation  of  technical  proposals;  (3)  more  than  one 
technically  qualified  source  is  expected  to  submit  a  proposal; 
(4)  a  firm  fixed-price  type  of  contract  will  be  used;  and  (5) 
sufficient  time  will  be  available  for  use  of  the  two-step 
method. 

5-3.  After  receipt  of  the  proposal,  a  technical  evaluation 
of  the  proposal  is  made.  Sources  whose  technical  proposals 
are  not  acceptable  are  notified  of  that  fact,  and  are  notified  in 
general  terms  of  the  basis  for  the  determination.  Technical 
proposals  that  are  marginal  are  given  special  consideration  so 
as  to  bring  them  up  to  an  acceptable  status,  if  possible,  by 
discussion.  This  would  be  particularly  apropos  in  cases 
where  only  one  or  two  contractors  responded. 

5-4.  Invitations  for  bids  are  issued  to  only  those  sources 
whose  technical  proposals  have  been  evaluated  and  deter¬ 
mined  to  be  acceptable  under  step  one. 

5-5.  Some  fundamental  rules  apply  to  the  two-step  formal 
advertising  procedure:  (1)  in  order  to  be  responsive,  bids 
must  conform  in  all  material  respects  to  both  method  and 
timeliness;  (2)  a  late  bid  is  considered  for  award  only  if  it  is 
received  before  award,  and  acceptance  is  authorized  by  one 
of  the  circumstances  set  forth  in  DAR  2-303.3;  (3)  only  those 
bidders  whose  technical  proposals  were  acceptable  after  step 
one  are  to  be  solicited  for  price  quotations  in  step  two;  and  (4) 
in  step  two,  the  low  bid  must  be  accepted  even  though  another 
bidder’s  proposal  may  appear  more  desirable,  even  at  a  very 
slightly  higher  bid  price. 
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CHAPTER  6 


Funding  Contracts 


HISTORY  SHOWS  that  Government  fiscal  management  has 
been  subject  to  constant  change.  As  a  consequence,  care  must 
be  exercised  in  examining  any  reference  relating  to  this 
subject  for  current  applicability.  This  chapter  will  discuss  in 
a  general  way  the  various  legal  facets  of  fiscal  management 
and  funding,  pointing  up  problems  and  the  means  that  may  be 
used  in  solving  them. 

I.  Overview 

1-1.  The  appropriation  of  public  funds  by  the  Congress, 
and  the  use  of  such  funds  by  the  Departments  of  Government 
for  the  procurement  of  supplies  and  services  under  contract, 
points  up  an  interesting  relationship:  the  separation  of  powers 
between  two  branches  of  the  Government— the  Legislative 
and  Executive.  This  concept  of  “checks  and  balances” 
emphasizes  the  relationship  of  these  two  branches  and  shows 
the  controls  exercised  by  each  over  the  other  to  prevent 
unauthorized  expansion  of  authority  and  power.  The  Congress 
controls  the  purse  strings  of  the  Treasury.  Thus,  Congress 
authorizes  the  Departments  to  expend  specific  amounts  of 
money  for  specific  purposes,  and  appropriates  funds  for 
those  purposes.  The  Departments  obligate  and  expend  these 
funds  within  the  authorizations  and  limitations  imposed  by 
the  Congress.  The  General  Accounting  Office,  responsible 
to  the  Congress,  watches  over  expenditures  to  insure 
compliance  with  Congressional  restrictions. 

1-2.  It  is  not  uncommon  for  Congress  to  attach  “riders” 
to  appropriations  acts,  thereby  restricting  the  use  of 
appropriated  money.  In  addition  to  establishing  specific 
restraints  on  how  appropriated  money  will  be  spent,  the 
Congress  establishes  some  of  the  policies  on  how  Government 
contractors  may  receive  financial  assistance  on  contracts. 
The  effect  of  such  aid  can  be  expansion  of  production 
capability,  increase  of  competition,  and  faster  performance. 

1-3.  The  Impoundment  Control  Act  of  1974,  31  USC 
1400,  et  seq. ,  adds  another  fiscal  control  by  requiring  the 
President  to  spend  the  money  appropriated  for  the  purpose 
appropriated.  He  may  not  impound  the  money  and  cancel  the 
project  without  the  express  consent  of  Congress.  This  Act 
brought  to  an  end  the  idea  that  the  Executive  branch  could 
refuse  projects  insisted  upon  by  the  Congress  by  the  simple 
expedient  of  not  spending  the  money.  The  Act  provides 
detailed  procedures  for  the  President  to  follow  in  obtaining 
the  consent  of  Congress  for  not  spending  appropriated  funds. 


2.  Programming  and  Budgeting 

2-1.  Through  the  Budget  Accounting  Act  of  1921,  the 
Congress  created  two  agencies  for  establishing  fiscal  control 
in  Government.  One  of  these  was  the  Office  of  Management 
and  Budget  (until  1970  the  Bureau  of  the  Budget),  which 
reports  directly  to  the  President  and  assists  him  in  developing 
the  National  budget  (often  referred  to  as  “The  President’s 
Budget”).  The  other  agency  is  the  General  Accounting 
Office  (GAO),  which  monitors  the  expenditure  of  public 
funds.  The  GAO  is  in  the  Legislative  Branch  of  the 
Government,  and  reports  to  the  Congress.  These  two  major 
agencies  of  the  Government  are  primarily  concerned  with 
budgeting,  programming,  investigating,  reporting,  auditing, 
management,  and  funding  procedures. 

2-2.  Office  of  Management  and  Budget.  The  1921  Act 
has  been  amended  many  times  to  allow  organizations  and 
functions  to  keep  pace  with  rapid  changes  in  national  interests, 
events,  and  requirements.  This  act  was  amended  on  July  1, 
1970  to  delete  the  Office  of  the  Bureau  of  the  Budget  and 
replace  it  with  the  Office  of  Management  and  Budget.  This 
was  established  by  1970  Reorganization  Plan  No.  2,  effective 
July  1 ,  1970,  35  FR,  7959,  84  Stat.  2085.  Executive  Order 
No.  11541,  dated  July  1,  1970,  35  FR  10737,  further 
prescribes  the  duties  of  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  Reorganization  Plan  No.  2.  On 
March  2,  1974,  the  Act  of  1921  was  further  modified  to 
require  the  consent  of  the  Senate  before  the  President’s 
appointment  of  the  Director  and  Deputy  Director  of  OMB 
would  become  effective  (PL  93-250,  88  Stat  1 1). 

2-3.  The  Director  of  the  OMB  is  responsible  directly  to 
the  President.  The  Act,  as  amended  and  revised  by  Executive 
Order,  also  outlines  the  organization  of  the  Office.  When 
directed  by  the  President,  the  Office  makes  detailed  studies 
of  the  departments  and  establishments  to  enable  the  President 
to  obtain  greater  economy  and  efficiency  in  organization, 
activities,  appropriations,  assignments,  and  regrouping  of 
services. 

24 .  OMB ,  under  such  rules  and  regulations  as  the  President 
may  prescribe,  prepares  the  Budget  and  any  proposed 
supplemental  or  deficiency  appropriations;  and  to  this  end, 
has  the  authority  to  assemble,  correlate,  revise,  reduce,  or 
increase  the  requests  for  appropriations  of  the  several 
Departments  or  establishments  (3 1  USC  16). 

2-5,  The  General  Accounting  Office  (GAO).  The 
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Congress  established  the  General  Accounting  Office  as  an 
agency  through  which  it  might  determine  whether  public 
funds  were  being  spent  in  accordance  with  the  Congressional 
constraints  which  had  been  imposed.  The  investigative  and 
reporting  powers,  as  well  as  the  decisions  the  GAO  renders, 
have  strongly  influenced  the  fiscal  and  procurement  policies 
of  the  Government. 

2-6.  The  Budget  and  Accounting  Act  further  states: 


There  is  created  an  establishment  of  the  Government  to  be  known  as 
the  General  Accounting  Office,  which  shall  be  independent  of  the 
executive  departments  and  under  the  control  and  direction  of  the 
Comptroller  General  of  the  United  States.  The  offices  of  Comptrol  ler  of 
the  Ueasury  and  Assistant  Comptroller  of  the  Treasury  are  abolished. 
All  other  officers  and  employees  of  the  office  of  the  Comptroller  of 
the  Iheasury  shall  be  officers  and  employees  in  the  General  Accounting 
Office  at  their  grades  and  salaries  on  July  1,  1921,  and  all  books, 
records,  documents,  papers,  furniture,  officer  equipment,  and  other 
property  of  the  office  of  the  Comptroller  of  the  Tieasury  shall  be  the 
property  of  the  General  Accounting  Office.  The  Comptroller  General 
is  authorized  to  adopt  a  seal  for  the  General  Accounting  Office  (3 1 
USC  41). 


2-7.  The  Comptroller  General  and  the  Assistant  Comptroller 
General  are  appointed  by  the  President  with  the  advice  and 
consent  of  the  Senate.  They  serve  for  not  more  than  fifteen 
years,  subject  to  retirement  at  age  seventy  (whichever  comes 
first);  and  the  Comptroller  General  may  not  be  reappointed. 

2-8.  The  General  Accounting  Office,  under  the  direction 
and  control  of  the  Comptroller  General,  is  charged  with  the 
audit  and  settlement  of  Government  accounts.  It  determines 
the  validity  and  legality  of  expenditures  so  that  the  accounts  of 
the  fiscal  officers  can  be  settled.  Under  his  statutory  authority 
to  settle  claims  by  and  against  the  United  States ,  the  Comptroller 
General  may  enter  into  an  “accord  and  satisfaction”  with  a 
claimant  which  is  binding  upon  the  parties  to  the  contract. 

2-9.  Certain  functions  of  the  General  Accounting  Office 
have  a  direct  impact  on  Government  contracting:  the 
investigation  of  all  matters  pertaining  to  the  receipt, 
disbursement,  and  application  of  public  funds;  the 
recommendation  to  the  President  and  to  Congress  of  legislation 
necessary  to  improve  fiscal  management;  the  investigation  of 
governmental  activities  especially  ordered  by  Congress;  and 
reports  to  Congress  of  departmental  expenditures  or  contracts 
that  arc  in  violation  of  the  law. 

2-10.  The  Comptroller  General  may  render  advisory 
rulings  to  disbursing  officers  and  to  the  heads  of  executive 
agencies.  He  also  responds  to  procurement  officers  on  their 
submission  of  questions  affecting  the  award  of  a  public 
contract  “when  the  prompt  resolution  of  such  questions  is 
necessary  or  desirable  as  a  prerequisite  to  the  making  of  an 
award.”  The  Comptroller  General  frequently  advises  bidders 
who  have  protested  awards  and  contractors  who  are  seeking 
relief  under  their  contracts. 

2-11.  Illustrative  of  the  breadth  of  decisions  made  are 
these  determinations  in  the  first  several  pages  of  a  typical 
volume  of  the  decisions  of  the  Comptroller  General:  (1)  a 
proper  award  was  made  on  a  particular  procurement  ;  (2)  no 
legal  basis  existed  to  require  the  contractor  to  refund  certain 
costs  charged;  (3)  an  award  to  another  firm  will  not  be 
declared  invalid;  (4)  reformation  of  contract  was  not 
authorized;  (3)  a  binding  contract  was  consummated  despite 
an  alleged  error  in  the  bidding;  (6)  its  claim  division  should 
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certify  a  voucher  for  payment;  (7)  all  bids  in  a  certain 
procurement  should  be  rejected  and  the  procurement 
readvertised;  (8)  an  invitation  should  be  cancelled  as  too 
restrictive. 

2-12.  On  the  recommendation  of  the  head  of  a  Federal 
agency,  the  Comptroller  General  may  remit  the  whole,  or 
any  part,  of  liquidated  damages  assessed  for  delay  in 
performing  a  contract  when  he  considers  such  action  to  be 
just  and  equitable.  This  authority  is  extraordinary,  and  is 
exercised  by  the  Comptroller  General  with  caution.  It  requires 
strong  and  persuasive  equities  on  behalf  of  the  claimant. 

2-13.  Because  the  General  Accounting  Officer  may 
ultimately  pass  upon  the  validity  of  a  Government  contract, 
and  procedures  leading  to  its  execution,  any  discussion  of  the 
law  applicable  to  contracts  must  consider  the  opinions  rendered 
by  the  Comptroller  General . 


3.  The  Military  Program 


3-1.  Problems  of  national  defense  have  given  the  role  of 
programs,  budgets  and  accounting  a  prominence  that  makes 
front  page  news.  They  are  now  the  focal  point  of  public 
interest  in  the  formation  of  a  policy  to  build  up  and  maintain 
current  military  strength.  In  1949,  the  Congress  made  the 
“performance  budget”  mandatory  for  the  entire  Department 
of  Defense;  and  within  three  years  following  that  date,  all  of 
the  military  services  had  reconstructed  their  budgetary 
methods.  Prior  to  this  time,  it  was  virtually  impossible  to 
interpret  expenditures  in  terms  of  defense  objectives  or  to  put 
a  dollar  sign  on  defense  programs.  The  performance  budget 
provided  a  means  of  analyzing  the  objectives  of  national 
defense  in  terms  of  the  money  necessary  to  accomplish  such 
objectives.  It  also  provided  a  means  to  relate  costs  to  program 
effectiveness. 

3-2.  In  order  to  understand  the  system,  one  must  be  aware 
of  the  “break  out"  of  major  military  programs.  Appropriations 
for  the  Department  of  Defense  in  the  1949  program  covered 
five  broad  functional  categories.  These  were  personnel, 
maintenance  and  operations,  major  procurement,  research 
and  development,  and  acquisition  and  construction  of  real 
property. 

3-3.  In  order  to  bridge  the  gap  between  long  range 
military  planning  and  formulation  of  annual  budget  requests, 
the  Department  of  Defense  in  1 970  reorganized  the  defense 
effort  into  ten  ( 1 0)  major  military  programs.  This  programming 
system  correlates  all  planning,  programming,  resources, 
material,  and  financial  management  systems  within  all 
Department  of  Defense  components.  Briefly,  these  major 
military  programs  are:  (1)  Strategic  Forces,  (2)  General 
Purpose  Forces,  (3)  Intelligence  and  Communication,  (4) 
Airlift  and  Sealift  Forces,  (5)  Guard  and  Reserve  Forces,  (6) 
Research  and  Development,  (7)  Central  Supply  and 
Maintenance,  (8)  Tlaining,  Medical,  and  other  General 
Personnel  Activities,  (9)  Administration  and  Associated 
Activities,  and  (10)  Military  Assistance.  These  programs  arc 
further  broken  down  into  program  elements  and  program 
costs.  Allocations  of  appropriated  funds  are  made  by  DOD  to 
its  agencies  by  programs,  and  all  programs  and  elements  arc 
identified  to  the  related  appropriation  function. 

3-4.  A  program  element  is  an  integrated  force  or  activity. 


*.  *.  \  *.  *.  •«  N. 

.*•  **  .**  .’*Y  *.*•*"• 


p* 


-  /-W 


* 


V\-%  vV 
y  ^  .\3 


m 

i^m 


54 


It  is  a  combination  of  men,  equipment  and  facilities.  For 
example,  the  B-52  aircraft  together  with  all  the  supplies, 
bases,  weapons,  and  manpower  needed  to  make  it  effective, 
is  an  element.  All  the  costs  associated  with  research  and 
development ,  initial  investment,  and  operation  of  the  B-52  are 
pulled  together  within  the  logistics  system.  It  is  readily  seen 
that  this  is  no  small  task,  and  it  requires  a  reporting  system 
which  starts  at  the  lowest  cost-generating  level  and  feeds 
information  to  all  control  and  management  elements. 

3-5.  Basically,  public  funds  may  not  be  used  for 
procurement  of  supplies  and  services  without  authorization 
from,  and  appropriation  by,  Congress.  The  US  Constitution 
(Article  I,  Sec  9,  Clause  7)  states:  ‘  ‘No  money  shall  be  drawn 
from  the  Theasury,  but  in  consequence  of  Appropriations 
made  by  Law  ...”  The  Authorization  Statute  (31  USC 
627)  states:  “No  Act  ofCongress  passed  after  June  30, 1906, 
shall  be  construed  to  make  an  appropriation  out  of  the 
Theasury  of  the  United  States ,  or  to  authorize  the  execution  of 
a  contract  involving  the  payment  of  money  in  excess  of 
appropriations  made  by  law,  unless  such  act  shall  in  specific 
terms  declare  an  appropriation  to  be  made  or  that  a  contract 
may  be  executed.” 

3-6.  The  budget  process,  therefore,  provides  the 
information  (programs  and  dollars)  on  which  the  Congress 
bases  its  authorization  by  statutory  action.  Subsequent 
appropriation  of  funds  by  the  Congress  and  their  apportionment 
to  Government  agencies  by  the  Office  of  Management  and 
Budget  provides  the  money  required  to  buy  the  needed 
supplies  and  services. 

3-7.  Before  submitting  the  Department  of  Defense  budget, 
the  various  Departments  do  a  considerable  amount  of 
preliminary  work  in  planning,  programming,  coordinating, 
and  reviewing.  In  September  or  October  of  each  year, 
examiners  from  the  Department  of  Defense  and  the  Office  of 
Management  and  Budget  conduct  intensive  reviews  of  the 
estimates  submitted  by  the  Military  Departments  and  Defense 
Logistics  Agency  (DLA)  services.  The  consolidated 
requirements  of  the  Department  of  Defense  are  placed  into 
budget  categories.  These  requirements  are  usually  “cut  and 
fit”  to  an  amount  which,  based  upon  economic  and  political 
considerations,  can  be  expected  to  gain  approval. 

3-8.  In  the  review  and  enactment  phase,  there  are  four 
major  procedural  steps:  review  and  adjustment,  presentation 
to  Congress,  execution,  and  records  keeping. 

3-9.  The  joint  review  team  (DOD-OMB),  which  also 
considers  requests  for  reconsideration  by  the  Services,  balances 
the  requirements  within  the  framework  of  dollars  expected  to 
be  approved.  The  budget  is  then  submitted  to  the  OMB, 
which  makes  further  review  and  prepares  a  Consolidated 
Federal  Budget. 

3-10.  In  January  of  each  year,  the  President  presents  the 
total  Federal  budget  to  a  joint  session  of  Congress.  The 
House  and  Senate  assign  the  budget  to  committees  and 
subcommittees  for  review.  A  series  of  formal  hearings  are 
then  conducted,  at  which  each  DOD  Department  presents 
testimony  in  support  of  its  budget.  When  both  Appropriations 
Committees  (House  and  Senate)  approve  the  budget, 
appropriations  bills  are  drawn  up . 

3-11.  Differences  between  the  House  and  Senate  are 
resolved  by  Committees  from  each  group.  A  Compromise 
Appropriations  Bill  is  then  presented  to  the  President  for  his 


signature.  When  the  President  signs  this  bill,  it  becomes  the 
Appropriations  Act  for  the  fiscal  year. 

3-12.  Execution  is  the  phase  of  the  budget  cycle  that  is 
concerned  with  controlling  the  funds  Congress  has  made 
available.  This  control  involves  financial  plans,  apportionment, 
budget  authorizations  and  allocations,  budget  administration, 
and  maintenance  of  records.  These  substantially  represent 
the  slicing  up  of  the  pie  among  the  DOD  Services  and  the 
further  subdividing  of  each  slice  to  major  Department  elements. 
The  administration  of  funds  through  records  constitutes  the 
comptrollers’  reviews  and  analyses  to  insure  that  the  money 
is  used  for  the  purposes  intended. 

3-13.  Finally,  records  on  allocations  and  obligations  are 
kept.  Records  of  obligations  incurred  are  continuously 
compared  to  money  allocated  to  insure  that  the  Department 
does  not  spend  more  than  it  has.  We  have  referred  to  terms 
such  as  allocation  and  obligation;  therefore,  we  shall  now 
discuss  briefly  these  and  several  other  budget  related  items 
with  which  you  should  be  familiar.  These  terms  involve 
financial  control. 

3-14.  Control  of  the  funds  made  available  by  the  Congress 
starts  with  the  OMB  and  permeates  the  Services  to  the  office 
which  ultimately  makes  a  payment  from  these  funds.  Even 
after  an  appropriation  act  has  been  passed  by  the  Congress 
and  signed  by  the  President,  funds  are  not  available  to  a 
Government  agency,  such  as  DOD,  until  it  has  obtained  a 
release  in  the  form  of  an  apportionment  from  the  Office  of 
Management  and  Budget.  This  is  the  Office’s  distribution  of 
amounts  available  in  an  appropriation  of  fund  account.  It  is  an 
executive-level  budgetary  control  made  on  a  periodic  basis. 
Even  after  an  apportionment  is  made  by  OMB  to  DOD,  no 
obligation  may  be  incurred  by  a  Military  Department  until 
the  Secretary  of  Defense  has  first  approved  the  Department’s 
scheduled  rate  of  obligations. 

3-15.  After  the  scheduled  rate  of  obligation  has  been 
approved,  the  DOD  comptroller  then  divides  it  into  allocations 
to  make  the  funds  available  to  Military  Departments  who  in 
turn  make  the  funds  available  by  allotment  to  their  subdivisions 
such  as  the  Navy  Commands,  Army  Commands,  and  Air 
Force  Commands.  Depending  on  how  much  control  is  to  be 
exercised,  the  Departmental  subdivisions  may  make  allocations 
directly  available  for  obligation  and  spending,  or  they  may 
further  subdivide  them  into  allotments  and  suballotments. 


4.  Obligation  of  Funds 

4-1.  An  obligation  is  a  Government  liability  resulting 
from  a  contract,  purchase  order,  or  similar  document.  This 
incurs  a  legal  duty  to  pay  the  amount  due-  When  a  contractor 
has  delivered  the  supplies  or  services  and  the  Government 
has  accepted  them,  the  obligation  is  liquidated  by  payment  to 
the  contractor.  A  commitment  is  an  administrative  reservation 
of  funds  against  a  future  obligation  on  a  contract. 

4-2.  Limitations  on  Obligating  Funds.  The  discussion 
of  the  OMB,  GAO,  and  the  budget  was  designed  to  give  you  a 
casual  acquaintance  with  the  constitutional  authority,  the 
separation  of  powers  concept,  and  the  mechanics  of 
appropriation  and  obligation.  It  is  in  this  area  of  obligations 
and  funding  that  the  contracting  officer  may  find  himself 
directly  involved.  It  is  important,  therefore,  that  he  understand 
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the  limitations  which  the  funding  process  may  impose  upon 
him. 

4-3.  Anti-Deficiency  Act.  This  Act  provides  that  no 
Government  officer  or  employee  shall  authorize  or  create 
any  obligation,  or  make  any  expenditure,  in  excess  of  an 
apportionment  or  administrative  subdivision  of  appropriated 
funds.  It  also  requires  that  executive  agencies  prescribe 
regulations  for  fixing  responsibility  in  the  event  of  a  violation. 
For  violations,  the  law  provides: 

In  addition  to  any  penalty  or  liability  under  other  law,  any  officer  or 
employee  of  the  United  States  who  shall  violate  .  .  .  shall  be 
subjected  to  appropriate  administrative  discipline,  including,  when 
circumstances  warrant,  suspension  from  duty  without  pay  or  removal 
from  office;  and  any  officer  or  employee  of  the  United  States  who 
shall  knowingly  and  willingly  violate  .  .  .shall.uponconviction.be 
fined  not  more  than  $5,000  00  or  imprisoned  for  not  more  than  two 
years,  or  both  (31  USC  665  (i)  (1)). 

4-4.  Time  Limitations.  Congressional  limitations  on  the 
use  of  appropriated  funds  are  either  time  restrictions  or 
subject-matter  restrictions.  Time  restrictions  limit  the  time 
during  which  funds  may  be  obligated  or  expended,  or  both. 

4-5.  Appropriated  hinds  are  classified  as  annual  funds, 
multiyear  funds,  or  no-year  funds.  Annual  funds  must  be 
obligated  during  the  year  for  which  they  are  appropriated  or 
else  they  are  lost  for  purposes  of  obligation;  that  is,  they 
expire.  Multiyear  funds  are  appropriated  fora  longer  period, 
but  they  do  have  time  constraints  limiting  them  to  no  more 
than  five  years.  No-year  funds  have  no  “built-in”  time 
limitation.  However,  subsequent  appropriation  acts  may— 
and  very  frequently  do— impose  time  constraints  for  funds 
which  have  been  previously  appropriated. 

4-6.  Although  these  time  limits  define  the  varying  periods 
available  for  obligation,  the  funds  carried  in  the  annual 
appropriation  act  are  one-year  appropriations  unless  the  act 
specifically  provides  otherwise.  This  is  provided  by  statute: 

Except  as  otherwise  provided  by  law,  all  balances  of  appropriations 
contained  in  the  annual  appropriation  bills  and  made  specifically  for 
the  service  of  any  fiscal  year  shall  only  be  applied  to  the  payment  of 
expenses  properly  incurred  during  that  year,  or  to  the  fulfillment  of 
contracts  properly  made  within  that  year  (3 1  USC  712(a)). 

4-7.  In  recent  years.  Congress  has  provided  some  of  the 
funds  for  the  military  departments  in  the  form  of  no-year 
appropriations.  Annual  appropriations  force  the  Services  to 
award  their  contracts  on  a  fiscal  year  basis.  This  causes  gaps 
at  the  end  of  each  fiscal  year  while  the  following  fiscal  year 
funds  are  being  made  available;  therefore,  continuing  programs 
are  interrupted.  No-year  appropriations  make  it  possible  for 
the  Services  to  conduct  programs  with  continuity  over  a 
several  year  period. 

4-8.  Annual  appropriations  are  provided  by  the  Congress 
for  such  things  as  pay  and  allowances  for  military  personnel, 
maintenance  and  operation,  and  for  subsistence  and  normal 
items  of  supply  that  can  be  delivered  within  two  years  after 
that  fiscal  year  ends.  No-year  appropriations  can  be  provided 
for  research  and  development  weapons  systems  procurements, 
long  lead  time  construction,  and  similar  long  range  projects. 

4  9.  Subject  Matter  Restrictions.  Subject  matter  restric¬ 
tions  limit  the  use  to  which  money  may  be  put  for  accomplish¬ 
ing  specific  purposes,  such  as  a  program  or  project.  Con- 
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gress  specifies  in  its  appropriation  acts  the  purpose  for  which 
funds  are  appropriated.  In  order  to  provide  for  the  adherence 
to  these  purposes,  the  law  states: 

Except  as  otherwise  provided  by  law,  sums  appropriated  for  the 
various  branches  of  expenditure  in  the  public  service  shall  be  applied 
solely  to  the  object  for  which  they  are  respectively  made,  and  for  no 
other  (31  USC  628). 


4- 1 0.  Specific  items  accomplished  under  subject  matter 
restrictions  have  included  such  things  as  building  a  post  office 
at  a  specific  location,  or  erecting  a  dam  or  building  a  ship. 
The  appropriation  specified  by  name  the  particular  project 
and  the  specific  amount  of  money.  Execution  of  the  project 
required  strict  administration  with  no  latitude  on  the  use  of 
the  funds.  Since  1949,  the  DOD  has  been  required  by  law  to 
prepare  its  budget  estimate  and  to  administer  its  program  so 
that  the  cost  of  performance  of  identifiable  programs  can  be 
shown.  This  has  resulted  in  a  “performance  type”  budget 
wherein  general  categories  of  functions  are  established  and 
the  appropriation  act  authorizes  funds  for  these  functions. 
Major  categories  of  functions  in  1949  were  personnel, 
maintenance  and  operation,  major  procurement,  research 
and  development,  and  construction.  By  eliminating  specific 
item-by-item  listings  and  using  those  general  categories 
instead,  the  Military  Departments  have  far  greater  flexibility 
for  programming  and  reprogramming  within  the  general 
appropriations.  Since  1970,  ten  major  categories  (set  forth 
under  the  heading  “The  Military  Program”  in  this  chapter) 
are  being  used. 

4-11.  MultiYear  Procurement.  Multiyear  procurement  is 
a  method  for  competitive  contracting  for  a  period  of  several 
years  (not  over  five)  even  though  the  total  funds  ultimately  to 
be  obligated  by  the  contract  are  not  available  to  the  contract¬ 
ing  officer  at  the  time  the  contract  is  entered  into.  Typically 
under  a  multiyear  contract,  funds  are  appropriated  annually 
for  a  single  year's  requirements,  and  the  contract  is  subject  to 
being  cancelled  or  terminated  by  the  Government.  Cancella¬ 
tion  would  occur  if,  at  the  completion  of  a  fiscal  year,  the 
government  did  not  continue  the  contract  for  subsequent 
fiscal  years  due  to  a  lack  of  funding.  Termination  would 
occur  if  during  the  course  of  the  fiscal  year  the  Government 
elected  to  terminate  the  remaining  portion  of  the  contract  for 
that  year.  The  termination  liability  would  include  both 
termination  charges  for  the  year  and  cancellation  charges  for 
the  remaining  years,  The  contractor  is  protected  from  loss  in 
this  event  by  contractual  provisions  allowing  reimbursement 
for  unrecovered,  nonrecurring  cost  included  in  prices  for 
cancelled  items. 

4-12,  Multiyear  contracting  can  result  in  significant  sav¬ 
ings  for  the  Government.  The  most  immediate  savings  is  the 
potential  for  reducing  start-up  and  other  nonrecurring  costs 
such  as  special  tooling  and  special  test  equipment,  plant 
rearrangement  costs,  preproduction  engineering,  specialized 
work  force  training,  and  so  on.  Under  multiyear  contracting, 
the  contractor  can  spread  or  amortize  these  costs  over  the  full 
contract  quantity  rather  than  only  over  a  single  year’s 
quantity.  In  addition,  recurring  costs— production  costs  that 
vary  with  the  quantity  being  ordered  such  as  material  and 
labor— can  be  reduced  by  using  multiyear  contracting.  The 
contractor  can  order  materials,  parts  and  components  in 
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economic  lots  for  the  full  production  quantity.  Also,  learning 
curve  economies  and  economies  resulting  from  a  stable 
workforce  are  potential  benefits  of  multiyear  contracting. 

4-13.  The  major  disadvantage  of  multiyear  contracting 
compared  to  annual  contracting  is  the  greater  risk  to  the 
Government  resulting  from  the  longer  contract.  If  hinds  are 
not  made  available  for  the  full  contract  period  or  if  the  design 
features  of  the  item  are  changed,  the  Government  may  find 
itself  with  useless  parts  and  with  an  obligation  to  reimburse 
the  contractor  for  its  unamortized  costs.  Multiyear  contract¬ 
ing  should  be  used  selectively.  It  makes  no  sense  to  use 
multiyear  contracting  when  the  requirements  are  subject  to 
change,  when  the  prospects  of  future  funding  are  bleak,  or 
when  the  cost  benefits  are  minimal . 

4-14.  A  contracting  agency  may  not  use  multiyear  con¬ 
tracting  for  procurement  financed  with  annual  year  funds  in 
the  absence  of  specific  statutory  authorization.  Such  funds 
are  made  available  to  a  contracting  agency  only  for  the  needs 
of  the  fiscal  year,  and  they  must  be  obligated  by  the  end  of  the 
fiscal  year  or  returned  to  the  Treasury.  There  are  some 
statutory  exceptions.  Congress  has  authorized  the  Depart¬ 
ment  of  Defense  to  enter  into  multiyear  contracts  with 
annual  year  funds  for  base  maintenance  and  certain  other 
services  (and  related  supplies)  to  be  performed  outside  the 
continental  48  states  if  specified  conditions  are  met  (10  USC 
2306  (g)).  DOD  is  also  authorized  to  enter  into  contracts  for 
periods  of  up  to  4  years  for  supplies  and  services  required  for 
the  maintenance  and  operation  of  family  housing,  using 
funds  which  would  otherwise  be  available  only  within  the 
fiscal  year  for  which  appropriated  (PL  9 1  - 1  and  2 ,  Sec  .512). 
Statutory  exceptions  aside,  multiyear  contracting  is  conduct¬ 
ed  by  using  funds  which  are  made  available  for  obligation 
for  2  to  5  year  periods  of  time.  If  funds  are  not  made  available 
for  future  year  requirements,  the  contract  is  cancelled;  and 
the  contractor  is  entitled  to  be  paid  a  cancellation  charge,  not 
to  exceed  a  ceiling  established  in  the  contract,  for  unamor¬ 
tized  costs. 

4-15.  The  cancellation  ceiling  for  DOD  may  not  exceed 
$5  million  unless  statutory  authorization  is  obtained  for  a 
higher  ceiling  (PL  94-106,  Sec.  10,  (1976)).  As  a  result, 
DOD  cannot  use  multiyear  contracting  for  a  major  acquisi¬ 
tion  unless  Congressional  authorization  is  obtained  to  exceed 
the  $5  million  limit.  A  $5  million  cancellation  ceiling  is  too 
low  for  major  acquisitions.  Secretary  of  Defense  Caspar 
Weinberger,  in  a  statement  to  the  House  Committee  on 
Armed  Services  on  June  23,  1981,  urged  that  Congress 
remove  this  ceiling.  Another  restriction  on  the  use  of  multi¬ 
year  contracting  pertains  to  the  type  of  costs  which  the 
contractor  may  recover  under  the  cancellation  clause.  Under 
the  multiyear  regulation  (DAR  1-322),  the  cancellation 
charge  is  based  only  on  start-up  or  other  nonrecurring  costs. 
Any  costs  incurred  by  the  contractor  for  the  performance  of 
future  year  requirements  (recurring  costs)  are  not  recover¬ 
able.  A  contractor  wanting  to  purchase  material  for  the  entire 
multiyear  requirements  in  advance  must  assume  the  risk  that 
the  contract  will  not  be  cancelled.  Many  contractors  do  not 
want  to  assume  this  risk.  It  is  possible  that  future  Congres¬ 
sional  action  may  remove  these  problems.  The  contractor  is 
protected  from  loss  in  this  event  by  contractual  provisions 
allowing  reimbursement  for  unrecovered,  nonrecurring  costs 
included  in  prices  for  cancelled  items. 


4-16.  No-Year  Procurement.  No-year  funding  and  con¬ 
tracts  which  are  entered  into  with  no  specific  time  limitation 
will  provide  for  notice,  in  writing,  to  the  contractor  of  the 
availability  of  incremental  funding.  In  the  event  such  notice 
is  not  given,  the  contract  provides  for  “cancellation”  of  the 
contract  and  for  certain  pay  ments  to  be  made  to  the  contrac¬ 
tor,  but  with  a  fixed  “cancellation  ceiling"  cost  to  the 
Government. 

4-17.  Validity  of  Obligations.  We  have  seen  that  Con¬ 
gress  may  impose  cither  time  or  subject-matter  restrictions, 
or  both,  on  appropriated  funds.  These  restrictions  must  be 
complied  with  for  a  valid  obligation  of  funds,  hence  the 
Department  of  Defense  (DOD)  places  strong  reliance  on 
controlling  the  use  of  appropriations  through  proper  record¬ 
ing  and  reporting  of  obligations.  In  order  to  determine  the 
validity  of  obligations,  criteria  have  been  established  by  law 
and  by  decisions  of  the  Comptroller  General.  Several  of  these 
criteria  or  “tests  for  validity”  arc  discussed  below. 

(A)  Availability  of  Funds.  This  test  includes  both  time 
and  subject-matter  restrictions.  Annual  funds  may  be  obli¬ 
gated  (by  placing  a  contract,  for  example)  only  during  the 
fiscal  year  covered  by  the  Appropriation  Act.  If  such  funds 
are  not  obligated  during  the  period,  they  “expire”  and  are 
lost  to  the  Department.  However,  obligated  but  unexpended 
balances  from  contracts  of  a  specific  fiscal  year  may  be  used 
to  pay  off  obligations  resulting  from  other  contracts  of  that 
same  specific  fiscal  year. 

(B)  Definite  and  Certain  Contract  Terms.  An  additional 
test  of  the  validity  of  a  contract  as  an  obligation  is  that  its 
terms  shall  be  definite  and  specific.  A  contract  that  is 
indefinite  is  either  void  or  voidable;  therefore,  an  indefinite 
contract,  or  one  in  which  the  amount  of  the  Government's 
obligation  is  uncertain  at  the  time  of  entering  into  the 
contract,  is  not  enforceable.  Hence,  it  does  not  serve  to 
establish  an  obligation. 

(C)  Bonafide  Need  Rule.  With  regard  to  annual  funds,  the 
third  test  of  validity  is  that  the  supplies  and  services  contract¬ 
ed  for  are  intended  to  serve  a  bonafide  need  of  the  fiscal  year 
in  which  the  need  arises  or  to  replace  stock  used  in  that  fiscal 
year.  In  the  case  of  changes  to  “inseverable"  projects  which 
are  contracted  for  out  of  annual  funds  but  which  extend  over 
into  another  fiscal  period,  payments  from  the  appropriation 
may  continue  to  be  made.  That  is  to  say,  changes  which  are 
provided  for  by  a  contractual  provision  (and  which  are 
inseverable  from  the  rest  of  the  contract)  arc  funded  out  of  the 
same  annual  appropriation  which  supports  the  basic  contract, 
even  though  the  change  occurs  during  a  subsequent  fiscal 
period. 

(D)  Obligation  Functions.  In  executing  his  administration 
functions,  the  Administrative  Contracting  Officer  (ACO) 
will  frequently  be  called  upon  to  sign  and  issue  obligating 
documents;  this  act  will  obligate  the  government  for  pay¬ 
ments  to  a  contractor.  Such  obligation  actions  must,  of  course, 
be  within  the  ACO's  authority  and  within  the  applicable 
budget  allotment  and  commitment  Also,  in  administering 
cost  reimbursable  types  of  contracts,  although  the  contract 
contains  payment  limitations,  the  ACO  must  always  be  alert 
to  contractor  expenditures  to  insure  that  spending  docs  not 
exceed  obligations  or  available  funds. 

(E)  Basic  Ordering  Agreements  (BOA).  It  should  be  noted 
that  the  Basic  Ordering  Agreement  (BOA)  is  not  a  contract. 
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and  that  the  individual  orders  placed  against  a  BOA  are  in 
themselves  contracts  which  obligate  funds.  Although  these 
orders  are  usually  placed  by  the  Procuring  Contracting 
Officer  (PCO),  authority  is  frequently  contained  in  the  BOA 
for  the  ACO  to  place  orders  when  requested  by  the  PCO. 
Orders  may  be  priced  or  unpriced.  If  unpriced,  funds  in  an 
estimated  amount  are  nevertheless  obligated  on  the  order  and 
become  the  payment  limitation.  In  a  BOA  arrangement,  then, 
the  ACO  must  perform  specific  actions  relating  to  funds. 

4-18.  Controls  by  the  ACO  of  BOA  orders  are  essential. 
These  should  include  a  control  on  both  overall  fund  status  and 
on  the  ordering  arrangement.  Extreme  care  must  be  exer¬ 
cised  on  fund  control  because  each  order  contains  its  own 
combination  of  fund  limitations.  Frequent  coordination  with 
the  corresponding  comptroller  component  to  obtain  agree¬ 
ment  on  records  insures  against  over-obligation.  For  order 
control,  an  order  control  register  is  maintained  to  keep  track 
of  events  on  each  order  placed  by  PCO  or  ACO. 

4-19.  Other  Types  of  Contracts.  Regulations  authorize 
various  types  of  indefinite  delivery  contracts  when  quantity 
requirement  and  delivery  schedule  are  not  known.  Orders 
placed  under  indefinite  delivery  contracts  must  comply  with 
the  terms  and  conditions  of  the  basic  contract,  but  supplies  or 
services  are  not  specifically  ordered  by  the  basic  contract. 
ACO  action  to  be  taken  on  contract  review  and  management 
controls  are  basically  the  same  as  on  a  BOA.  The  indefinite 
delivery  contract  should  also  contain  minimum  and  max¬ 
imum  amounts  to  be  obligated  and  expended. 

(A)  Maintenance,  Overhaul  and  Repair  Contracts.  This 
type  of  contract  is  difficult  to  administer  because  of  the  many 
determinations  and  actions  required  of  the  ACO.  Services 
required  under  these  contracts  are  difficult  to  define  because 
of  the  great  number  of  differences  in  the  types  of  contracts 
used.  One  may  find  BOAs,  Indefinite  Delivery  Contracts, 
Time  and  Material  Contracts,  Labor-Hour  Contracts,  Fixed- 
Price  Contracts,  or  variations  or  combinations  of  these.  As  in 
the  previous  types  discussed,  the  ACO  will  actually  be 
involved  in  obligating  funds.  The  judgments,  and  controls 
exercised  by  an  ACO  are  more  numerous  and  exacting. 

(B)  The  scope  of  work  must  be  fully  understood.  Study  of 
the  contract  should  cover  the  same  items  as  those  in  BOAs 
and  Indefinite  Delivery  Contracts.  However,  in  Mainte¬ 
nance  Overhaul  and  Repair  Contracts,  one  will  find  separate 
funds  cited  for  labor,  materials  and  parts.  Parts  may  even  be 
further  broken  out  by  contractor  manufactured  parts  and 
contractor  purchased  parts.  Management  controls  on  funds 
status  and  on  order  control  registers  are  maintained,  as  on 
BOAs.  The  obligation  actions  on  these  contracts  will  largely 
involve  work  requests  (orders). 

( I )  Although  the  ACO  will  find  fixed  prices  in  the  contract 
for  defined  work,  the  actual  performance  of  work  may  result 
in  variations  in  the  price.  The  fixed-price  portion  may 
include  different  methods  of  coverage  of  work  to  be  per¬ 
formed.  It  may  cover  the  total  price  of  repair  or  servicing  of  the 
complete  article  or  subassembly;  price  per  task  performed; 
or  any  other  method  which  defines  the  scope  of  work 
included  in  the  fixed-price.  It  may  establish  only  an  hourly 
rate,  and  the  number  of  labor  hours,  and  prices  of  materials 
and  parts  are  negotiated.  For  the  input  of  defined  work,  the 
ACO  issues  a  “work  order."  Although  funds  are  already 
obligated  for  this  item  on  the  basic  contract,  the  ACO  must 


keep  an  accurate  record  of  dollars  used  on  each  work  order  to 
prevent  expenditures  in  excess  of  the  total  obligated  amount. 

(2)  Frequently,  work  is  required  which  is  “over  and 
above”  the  work  contemplated  by  the  fixed  price.  This  will 
occur  as  the  result  of  contractor  tear  down  and  inspection  of 
the  item  to  be  serviced.  When  an  “over  and  above”  require¬ 
ment  occurs,  the  Contracting  Officer  will  negotiate  the  price. 
He  must  make  many  determinations  in  arriving  at  this  price 
prior  to  issuing  a  work  order,  which  becomes  the  obligating 
document.  In  all  cases,  he  must  assure  himself  that  sufficient 
funds  are  available  for  each  category  required  (labor,  mate¬ 
rials,  parts),  and  that  appropriate  citations  are  included  in 
the  work  order. 

(C)  Spares,  Special  Tools  and  Test  Equipment  Contracts. 
Any  end  item  of  military  equipment  requires  support  and 
maintenance.  For  a  new  item,  spares  and  spare  parts,  special 
tools,  test  equipment  and  support  equipment  are  included  as  a 
contract  requirement  to  cover  an  initial  period  of  operation  of 
the  end  item.  This  process  of  determining  the  range  and 
quantity  of  items  is  called  “provisioning.”  These  items  and 
quantities  are  not  firm  at  the  time  production  starts;  there¬ 
fore,  the  lists  of  spare  parts  with  estimated  unit  prices  are 
provided  by  the  contractor  for  Government  approval  as  early 
as  possible  to  insure  that  support  items  will  be  available  with 
delivery  of  the  end  item.  Orders  toproceed  with  the  manufac¬ 
ture  of  spare  parts  are  placed  by  the  PCO  through  the  ACO, 
or  the  ACO  may  be  authorized  to  issue  these  orders  directly. 
These  orders  obligate  funds  based  on  estimated  prices. 
Priced  exhibits  which  include  specific  items,  quantities  and 
unit  prices  are  later  submitted  by  the  contractor  at  least  60 
days  prior  to  the  first  scheduled  delivery  of  spares.  Unless  the 
responsibility  is  specifically  withheld  by  the  PCO,  the  ACO 
will  negotiate  firm  prices  based  on  the  priced  exhibits;  and 
issue  supplemental  agreements  which  incorporate  the  orders 
issued. 

(1)  It  should  be  recognized  that  the  ACO  may  take  two 
obligating  actions  in  the  provisioning  cycle;  one  when  he 
issues  the  production  order,  and  the  other  when  he  issues  the 
supplemental  agreement.  This  latter  action  will  only  add  (or 
conceivably,  in  some  cases,  delete)  to  the  subsequently 
negotiated  price.  But  in  both  actions,  the  ACO  may  not  issue 
any  obligating  document  unless  funds  are  available.  If  addi¬ 
tional  funds  are  needed,  he  requests  the  PCO  to  furnish  the 
funds  required. 

(D)  Cost-Reimbursement  Type  Contract.  This  type  of 
contract  requires  special  attention  to  funds  control.  Although 
obligation  actions  are  performed  by  the  PCO,  current  knowl¬ 
edge  of  the  status  of  a  contractor’s  costs,  contract  limitations 
of  cost,  and  control  of  overruns  are  areas  requiring  signifi¬ 
cant  ACO  action.  A  cost  overrun  occurs  when  actual  costs 
exceed  the  target  estimate  of  total  costs. 

(1)  In  a  cost-reimbursement  (CR)  type  of  contract,  it  is 
important  that  any  tendency  toward  cost  overruns  be  con¬ 
trolled.  A  cost  overrun  condition  exists  when  the  contractor 
is  unable  to  complete  the  work  covered  by  the  contract  within 
the  estimated  amount  obligated.  The  ACO  continuously 
evaluates  and  controls  contract  funding  in  relation  to  contrac¬ 
tor  progress  and  costs  incurred  and  forecasted.  This  control 
may  be  exercised  through  contractor  periodic  reports. 

4-20.  Evaluation  and  analysis  of  these  reports  will  indi¬ 
cate  cost  trends  which  are  out  of  line  with  work  accomplish- 


ment,  indicating  a  possible  overrun  or  underrun.  An  underrun 
exists  when  actual  costs  are  less  than  estimated  costs.  An 
v\£s.  overrun  situation  will  require  additional  funds  if  work  is  to  be 

AV*  completed;  an  underrun  requires  contractual  action  to  release 

excess  funds. 

4-21.  The  limitation  of  cost  clause,  contained  in  every 
cost-reimbursement  type  of  contract,  requires  contractor  no¬ 
tification  to  the  contracting  officer  when  the  contractor  antic¬ 
ipates  that  costs  incurred  or  to  be  incurred  within  the  next 
sixty  days  will  equal  or  exceed  a  stated  percentage  of  the 
estimated  costs  provided  by  the  contract. 

4-22.  When  a  cost  overrun  is  anticipated  or  has  occurred, 
„  there  are  three  courses  of  action  open  to  the  Government:  ( 1 ) 

terminate  the  balance  of  the  work  and  recoup  obligated  funds 
not  yet  expended,  (2)  provide  additional  funds  to  complete 
the  work,  or  (3)  permit  the  contract  work  to  expire  within  the 
estimated  costs.  The  ACO  must  make  his  recommendations 
,  to  the  PCO,  and  they  closely  coordinate  all  subsequent 

actions.  Whether  the  overrun  is  to  be  funded  is  discretionary 
with  the  PCO,  who  notifies  the  contractor  in  writing  if  an 
overrun  is  authorized.  The  purpose  of  the  clause  is  to  prevent 
government  liability  for  unauthorized  overruns.  Even  so,  if 
the  contractor  could  not  possibly  have  anticipated  the  over¬ 
run  and  the  government  arbitrarily  refuses  to  pay,  the 
government  may  be  held  liable.  This  appears  to  be  the  trend 
of  recent  court  decisions.  Also,  overruns  have  been  ordered 
paid  when  the  government  gave  informal  rather  than  formal 
consent  to  the  overrun.  The  requirement  of  a  writing  was  said 
to  have  been  waived. 

4-23.  Recording  Obligations.  The  methods  by  which 
obligations  are  created  against  appropriated  funds,  as  well  as 
S| pr  the  restrictions  and  limitations  placed  on  these  obligations, 

have  been  discussed.  Now  that  the  funds  have  been  appro¬ 
priated,  apportioned,  allocated,  allotted,  and  suballotted, 
controls  are  needed  to  protect  against  over-obligation  as  well 
as  to  provide  figures  of  unobligated  balances. 

4-24.  A  distinction  should  be  made  between  the  obligation 
and  the  recording  of  an  obligation .  Only  a  contracting  officer 
may  contractually  obligate  the  government.  Generally,  the 
obligation  occurs  when  both  parties  have  signed  the  contract. 
The  recording  of  this  obligation  is  made  by  a  comptroller 
element  as  part  of  the  obligation-appropriations  control 
system.  These  controls  basically  involve  the  examination  of 
obligation  records  and  comparison  of  dollars  available.  The 
method  of  recording  obligations  becomes  a  rather  important 
procedure  for  the  exercise  of  adequate  control.  The  record¬ 
ing  of  obligations  becomes  the  basis  for  the  expenditures  of 
one-year  and  multiple  year  appropriations.  Against  one-year 
appropriations,  obligations  represent  the  extent  to  which 
those  appropriations  have  been  used  at  the  time  additional 
funds  are  requested  from  the  Congress.  Let  us  examine  some 
of  the  general  rules  that  have  been  laid  down  by  statute  or  by 
Comptroller  General  decisions. 

4-25.  Section  1311  of  the  Supplemental  Appropriation 
Act  of  1955  provides  rules  for  recording  an  obligation  (31 


USC  200).  An  obligation  must  be  supported  by  documentary 
evidence  of  a  binding  agreement,  in  writing,  between  the 
Government  and  a  contractor.  The  agreement  must  call  for 
Cr^r-.  specific  goods  to  be  delivered,  real  property  to  be  purchased 
or  leased,  or  work  and  services  to  be  performed.  For  this 
purpose,  orders  for  supplies  and  services  placed  by  one 


military  department  against  another  Government  department 
are  placed  on  the  same  footing  for  recording  obligations  as 
contracts  between  the  Government  and  private  parties  (41 
USC  23;  31  USC  686).  Although  the  criteria  established  by 
statute  are  clear  enough,  application  of  these  criteria  to 
specific  types  of  contracts  can  become  quite  involved. 

4-26.  Form  of  Contract.  As  the  result  of  departmental 
rules  and  Comptroller  General  decisions,  specific  treatment 
is  afforded  to  certain  types  of  contracts.  These  may  be 
summarized  as  follows: 

(1)  Indefinite  Quantity  Contracts.  The  total  estimated 
amount  cannot  be  recorded  as  an  obligation  when  the  docu¬ 
ment  is  issued .  Recording  is  made  only  as  each  call  or  order  is 
placed,  because  each  call  contributes  the  specific  obligation. 

(2)  Cost-Plus-Fixed-Fee  and  Letter  Contracts.  Only  the 
fund  limitation  included  in  the  contract  may  be  recorded  as 
obligations. 

(3)  Incentive  and  Price-Redetermination  Contracts.  The 
amount  of  the  target  or  billing  price  in  the  case  of  incentive 
and  the  fixed-price  in  the  case  of  Price-Redetermination  may 
be  recorded  as  obligations. 

(4)  Spare  Parts.  The  price  or  the  amount  set  aside  may  be 
recorded  as  an  obligation  when  (a)  specific  order  is  placed 
with  the  contractor,  (b)  a  production  list  approval  with 
estimated  prices  has  been  issued,  (c)  a  priced  spare  parts  list 
is  included  in  the  contract,  or  (d)  a  contract  formula  contains 
an  automatic  determination  of  spare  parts  requirements. 

(5)  Change  Orders.  When  a  contract  provides  for  the 
Government’s  unilateral  issuance  of  change  orders  which 
increase  price,  the  obligation  must  be  recorded. 

(6)  Purchase  Orders.  These  orders  of  $  10,000  or  less  will 
be  recorded  as  an  obligation  when  issued. 


5.  Revolving  Funds 


5-1.  One  method  of  funding  Department  of  Defense 
operations  which  does  not  depend  on  annual  appropriations 
by  the  Congress,  but  is  intended  to  be  furnished  on  a  one-time 
basis,  is  the  establishment  of  working  capital  funds.  This 
funding  method  was  authorized  by  the  Secretary  of  Defense 
in  an  effort  to  improve  financial  management  within  the 
Department  of  Defense.  The  funds  are  described  as  either 
stock  funds  or  industrial  funds. 

5-2.  Stock  Funds.  Stock  funds  are  used  to  finance 
inventories  of  stores,  supplies,  materials,  and  equipment 
designated  by  the  Secretary.  For  example,  two  stock  funds 
were  established  originally  for  Defense  Logistics  Agency 
(DLA);  one  provided  the  capital  necessary  for  DLA  to  buy 
initial  stocks  of  food  for  commissaries  and  for  subsistence  in 
the  armed  services,  the  other  provided  stock  funds  for  DLA 
clothing,  textiles,  medical  supplies,  chemicals,  and  similar 
items  common  to  all  military  departments. 

5-3.  Industrial  Funds.  Industrial  funds  are  used  to 
finance  industrial  types  of  operations  for  services.  For 
example,  the  DLA  has  been  allocated  industrial  funds  to 
finance  the  operation  of  clothing  factories.  The  USAF  Mili¬ 
tary  Airlift  Command  operates  its  military  airlift  of  people 
and  cargo  on  an  industrial  fund  basis.  Military  GOGO  plants 
(Government-owned,  Government-operated),  are  industrial 
plants  which  manufacture  or  perform  maintenance  and  over¬ 
haul  of  common  equipment. 
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5- 4.  Each  stock  fund  or  industrial  fund  operation  estab¬ 
lishes  a  supplier-customer  relationship.  The  customer  de¬ 
termines  what,  where,  and  when  it  wants  an  item,  and  the 
supplier  determines  how  much  to  buy,  stock,  produce,  and 
distribute.  The  customer  pays  the  supplier  for  the  supplies  or 
services,  thus  reimbursing  the  funds  and  providing  the 
capital  for  continuing  operations. 

6.  Nonappropriated  Funds 

6-  1 .  Nonappropriated  funds  are  funds  not  appropriated  by 
Congress;  and  expenditure  of  these  funds  does  not  involve 
the  use  of  taxpayers’  money.  For  example,  within  the 
Department  of  Defense  (DOD),  these  funds  are  generated  by 
military  and  civilian  personnel  and  their  dependents.  They 
are  used  to  provide  a  comprehensive,  morale  building, 
welfare,  religious,  educational,  and  recreational  program 
designed  to  improve  the  well-being  of  military  and  civilian 
personnel  and  their  dependents.  Property  is  purchased  with 
these  funds  by  post  exchanges,  ship-stores,  officer,  and 
noncommissioned  officer  clubs,  and  religious,  welfare  or 
recreational  activities. 

6-2.  Nonappropriated  funds  are  derived  primarily  from 
the  sale  of  goods  and  services  to  DOD  military  and  civilian 
personnel  and  their  dependents.  A  distinguishing  character¬ 
istic  of  these  funds  is  that  there  is  no  accountability  for  them 
in  the  fiscal  records  of  the  Treasury  of  the  United  States 
(Department  of  Defense  Instruction  -  DODI  34-3).  Regula¬ 
tions  have  been  implemented  by  the  various  Services  to 
regulate  nonappropriated  fund  activities  (AFR  34-3). 

6-3.  While  a  nonappropriated  fund  activity  is  an  instru¬ 
mentality  of  the  United  States  Government,  it  is  not  generally 
subject  to  the  statutes  and  regulations  governing  procure¬ 
ment  from  appropriated  funds.  This  conclusion  is  based  on 
the  wording  of  the  Armed  Services  Procurement  Act  of 
1947,  as  amended  (10  USC  2303),  which  restricts  its  cover¬ 
age  of  purchases  or  contracts  for  which  payment  is  to  be  made 
from  appropriated  funds. 

6- 4.  There  is  a  question  of  the  extent  of  the  Government’s 
liability  on  contracts  received  by  a  nonappropriated  fund 
activity  within  DOD.  By  the  July  23,  1 970  amendment  to  the 
Hicker  Act  (28  USC  1346(a)(2),  PL  91-350),  the  Act  was 
amended  to  bind  the  United  States  on  contracts  made  with  all 
service  post  exchanges.  The  Act  states; 

For  the  purpose  of  this  paragraph,  an  express  or  implied  contract 
with  the  Army  and  Air  Force  Exchange  Service,  Navy  Exchanges, 
Marine  Corps  Exchanges.  Coast  Guard  Exchanges,  or  Exchange 
Councils  of  the  National  Aeronautics  and  Space  Administration  shall 
be  considered  an  express  or  implied  contract  with  the  United  States. 

The  coverage  of  the  amended  statute  does  not  extend  beyond 
post  exchanges  to  another  type  of  nonappropriated  fund 
activity,  such  as  a  guest  house  for  relatives  visiting  patients 
at  an  Army  hospital  ( Swift-Train  Co.  v.  United  States ,  443 
F2d  1140 -5th  Cir.  1971). 

7.  Fraud,  Waste,  and  Abuse 

7- 1 .  There  is  an  increasing  awareness  of  "white  collar 
crime”  in  the  United  States.  Because  of  this  awareness, 
greater  attention  is  being  paid  to  this  type  of  crime  with 


respect  to  contractors  doing  business  with  the  Federal  Gov¬ 
ernment.  As  the  world’s  largest  purchaser  of  goods  and 
services,  the  Federal  Government  may  be  attractive  to 
business  concerns  engaging  in  illegal  practices.  The  common 
perception  of  unlimited  funds  within  various  Government 
agencies  creates  an  atmosphere  which  may  tempt  unscrupu¬ 
lous  contractors  to  attempt  abuses  on  the  Government  Pro¬ 
curement  System.  There  are  a  number  of  statutes  that  the 
Government  can  use  in  prosecuting  contractors  who  may  be 
engaged  in  illegal  practices  related  to  Government  contract¬ 
ing. 

7-2.  False,  Fictitious  or  Fradulent  Claims  Statute  (18 
USC  287).  This  is  a  criminal  staiute  which  states  that: 

Whoever  makes  or  presents  to  any  person  or  officer  in  the  civil, 
military,  or  naval  service  of  the  United  States  or  to  any  department  or 
agency  thereof,  any  claim  upon  or  against  the  United  States,  or  any 
department  or  agency  thereof,  knowing  such  claim  to  be  false, 
fictitious,  or  fraudulent,  shall  be  fined  not  more  than  $10,000  or 
imprisoned  not  more  than  five  years  or  both. 

7-3.  Federal  courts  have  interpreted  this  statute  to  cover 
almost  any  fraudulent  claim  paid  from  the  Treasury  of  the 
United  States  to  a  government  contractor.  Payment  is  con¬ 
sidered  to  have  taken  place  when  the  government  issues  a 
voucher  authorizing  disbursement  of  funds.  Subcontractors 
are  also  held  to  this  statute  when  they  seek  payment  illegally 
from  a  prime  contractor  who  is  in  turn  reimbursed  by  the 
Government.  It  is  interesting  to  note  that  the  amount 
claimed  is  not  relevant  to  the  offense.  A  contractor  who 
submits  a  series  of  small  fraudulent  claims,  rather  than  a 
large  fraudulent  claim,  can  be  prosecuted  for  each  of  these 
small  claims. 

7-4.  Fraud  and  False  Statements  (Statements  or  En¬ 
tries,  Generally),  (18  USC  1001).  This  statute  is  also 
criminal  in  nature: 

Whoever,  in  any  matter  within  the  jurisdiction  of  any  department  or 
agency  of  the  United  States  knowingly  and  willfully  falsifies, 
conceals  or  covers  up  by  any  trick,  scheme,  or  device  a  material  fact, 
or  makes  any  false,  fictitious  or  fraudulent  statements  or  representa¬ 
tions,  or  makes  or  uses  any  false  writing  or  document  knowing  the 
same  to  contain  any  false,  fictitious  or  fraudulent  statement  or  entry, 
shall  be  fined  not  more  than  $10,000  or  imprisoned  not  more  than 
five  years,  or  both  .... 

7-5.  The  courts  have  broadly  interpreted  this  statute.  A 
criminal  false  statement  may  be  oral  or  in  writing.  In  some 
circumstances,  concealment  of  a  material  fact  which  results 
in  misinterpretation  of  the  total  situation  by  the  Government 
can  be  interpreted  as  being  a  false  statement. 

7-6.  One  area  that  could  expose  contractors  to  the  false 
statement  is  the  possibility  of  ‘  ‘buying  in.  ”  A  contractor  may 
occasionally  be  allowed  to  submit  a  below  cost  bid  with  the 
understanding  that  taking  a  loss  on  a  specific  contract  may  be 
an  expedient  business  decision.  However,  if  the  contractor 
submits  a  below -cost  proposal  with  an  intent  not  to  perform  at 
the  proposed  price,  he  could  be  exposed  to  false  claims 
liability  under  this  Act. 

7-7.  There  are  a  number  of  situations  where  a  contractor 
has  to  certify  that  cost  and  pricing  data  are  accurate,  com¬ 
plete,  and  current  as  of  the  submission  date.  If  the  contractor 
misrepresents  this  data,  the  Department  of  Justice  would 
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have  grounds  to  seek  a  criminal  indictment  under  18  USC 
1001  for  the  contractor’s  knowing  falsification  of  a  material 
fact  or  for  making  false  statements  in  connection  with 
obtaining  a  contract. 

7-8.  Bribery  of  Public  Officials  (18  USC  201).  A  statute 
which  may  be  used  in  situations  where  contractors  seek  to 
bribe  public  officials  is  18  USC  201: 

Whoever,  directly  or  indirectly,  corruptly  gives,  offers  or  promises 
anything  of  value  lo  any  public  official  or  person  who  has  been 
selected  to  be  a  public  official,  or  offers  or  promises  any  public 
official  or  any  person  who  has  been  selected  to  be  a  public  official  to 
give  anything  of  value  to  any  other  person  or  entity,  with  intent— 

( 1 )  lo  influence  any  official  act;  or 

(2)  to  influence  such  public  official  or  person  who  has  been 
selected  to  be  a  public  official  to  commit,  or  collude  in,  or  allow, 
any  fraud,  or  make  opportunity  for  the  commission  of  any  fraud,  on 
the  United  States;  or 

(3)  to  induce  such  public  official  or  such  person  who  has  been 
selected  to  be  a  public  official  to  do  or  omit  to  do  any  act  in  violation 
of  his  lawful  duty  .  . 

Shall  be  fined  not  more  than  $20,000  or  three  times  the  monetary 
equivalent  of  the  thing  of  value,  whichever  is  greater,  or  imprisoned 
for  not  more  than  fifteen  years,  or  both,  and  may  be  disqualified  from 
holding  any  office  of  honor,  trust,  or  profil  under  the  United  States. 
Another  section  of  this  statute  sets  forth  the  same  penalty  for 
public  officials  who  accept  a  bribe. 

7-9.  It  should  be  noted  that  bribery  is  criminal  in  nature, 
and  is  distinguished  from  accepting  gratuities.  Various  Gov¬ 
ernment  agencies  have  regulations  which  define  the  differ¬ 
ence  between  significant  and  insignificant  gratuities.  For 
example.  Department  of  Defense  (DOD)  employees  are 
normally  forbidden  to  accept  gifts  valued  at  more  than  $5 . 00. 
Generally,  Government  employees  should  not  accept  meals 
or  lodging  from  a  contractor  unless  it  is  impractical  to  obtain 
these  items  at  Government  expense.  The  value  of  a  bribe  is 
not  material  if  it  is  proven  that  the  contractor  intended  to 
influence  the  Government  official.  It  may  be  difficult  to 
prove  intent,  however,  as  is  required  in  a  criminal  proceed¬ 
ing. 

7-10.  Conspiracy  to  Commit  Offense  or  to  Defraud 
United  States  (18  USC  371).  This  statute  can  be  used  to 
prosecute  a  contractor  who  agrees  to  act  in  conjunction  with 
one  or  more  other  parties  in  the  commission  of  an  illegal  act. 
The  Act  states: 

If  two  or  more  persons  conspire  either  to  commit  any  offense  igainst 
the  United  States  or  to  defraud  the  United  States,  or  any  agency 
thereof  in  any  manner  or  for  any  purpose,  and  one  or  more  of  such 
persons  do  any  act  to  effect  the  object  of  the  conspiracy,  each  shall  be 
fined  not  more  than  $10,000  or  imprisoned  not  more  than  five  years, 
or  both. 

7-11.  Conspiracy  is  a  separate  offense  which  is  distinct 
from  the  actual  offense  being  plotted  against  the  United 
States.  Therefore,  the  contractor  could  theoretically  be  pros¬ 
ecuted  simultaneously  for  both  conspiracy  and  die  actual 
offense  that  was  committed.  Thus,  the  conspiracy  statute 
permits  the  Government  to  charge  a  contractor  not  only  with 
violating  a  substantive  criminal  statute  on  fraud,  but  also  with 
conspiring  to  defraud.  Proof  of  conspiracy  to  defraud  under 
this  act  does  not  require  any  showing  of  monetary  or  property 
loss. 

7-12.  False  Claims  Act  (31  USC  231).  This  act  is  the  civil 
counterpart  to  the  criminal  fraud  statute  (18  USC  287).  It  is  a 


separate  civil  cause  of  action  which  may  be  taken  in  addition 
to  a  criminal  fraud  conviction.  The  contractor,  thus,  can  be 
charged  under  both  the  criminal  and  civil  statutes  for  false/ 
fraudulent  claims. 

Any  person  .  .  .  who  shall  make  or  cause  lo  be  made,  or  present  or 
cause  lobe  presented,  for  pay  menl  or  approval.  .  .  .  any  claim  upon 
or  against  the  Government  of  the  United  Stales,  knowing  such  claim 
to  be  false,  fictilious,  or  fraudulent,  .  .  .  shall  forfeit  and  pay  lo  the 
United  States  ihe  sum  of  $2,000,  and,  in  addition,  double  lhe  amount 
of  damages  which  the  United  Stales  may  have  sustained  by  reason  of 
the  doing  or  committing  .  .  .  such  acl,  together  with  the  costs  of 
suits. 

The  False  Claims  Act  was  passed  during  the  Civil  War  to 
protect  the  public  treasury  from  false  claims  by  contractors. 
It  is  a  very  broad  Act,  and  it  covers  virtually  any  expenditure 
of  Federal  funds.  It  is  used  against  contractors  billing  for 
nonexistent  or  worthless  goods.  Fraudulent  deceit  by  omis¬ 
sion  of  a  material  fact  also  falls  under  the  False  Claims  Act 
when  the  Government  adversely  relies  on  that  falsehood 
knowingly  concealed  by  the  contractor.  It  should  also  be 
noted  that  negligent  misrepresentation  of  a  material  fact, 
without  any  specific  intent  to  defraud,  can  still  give  rise  to 
False  Claims  Act  liability.  The  Act  provides  for  both  com¬ 
pensatory  repayment  of  double  the  government’s  actual  loss 
arising  from  any  fraudulent  claim  and  a  mandatory  forfeiture 
of  $2,000.00,  which  is  in  the  nature  of  punitive  damages.  It 
should  be  noted  that  for  each  false  claim  presented,  the 
Government  can  get  the  $2,000.00— even  if  it  cannot  prove 
any  damages. 

7-13.  Government  action  against  a  contractor  under  this 
Act  falls  under  a  six  year  statute  of  limitations  (3 1  USC  235 
and  28  USC  2415).  This  is  one  year  longer  than  the  five  year 
criminal  statute  of  limitations  for  fraud  (18  USC  287).  Thus  it 
can  be  seen  that  the  Government  still  has  an  opportunity  to 
sue  the  contractor  on  civil  grounds  between  the  fifth  and  sixth 
year  after  the  right  to  sue  under  criminal  grounds  has 
expired. 

7-14.  Fraudulent  Claims  Under  the  Contract  Disputes 
Act  of  1978  (41  USC  601).  Section  5  of  the  Contracts 
Disputes  Act  of  1978  directly  relates  to  Contractor  fraudu¬ 
lent  claims: 

Fraudulent  Claims 

Sec  5.  If  a  contractor  is  unable  lo  support  any  part  of  his  claim  and  il 
is  determined  that  such  inability  is  attributable  lo  misrepre¬ 
sentation  of  fact  or  fraud  on  part  of  the  contractor,  he  shall 
be  liable  to  the  Government  for  an  amount  equal  to  such 
unsupported  part  of  his  claim  in  addition  lo  all  costs  lo  lhe 
Govemmenl  attributable  lo  the  cost  of  reviewing  said  part  of 
his  claim.  Liability  under  this  subsection  shall  be  determined 
within  6  years  of  the  commission  of  such  misrepresentation 
of  fact  or  fraud. 

7-15.  The  consequences  of  Section  5  of  the  Disputes  Act 
of  1978,  at  first  blush,  would  seem  to  impose  additional 
liabilities  on  a  contractor  when  he  certifies  (in  claims  over 
$50,000,  Sec  6(c)(  1 )  of  the  Act)  to  the  accuracy  and  complete¬ 
ness  of  his  claim.  However,  this  requirement  is  considered 
by  many  contractors  as  creating  no  greater  risk  than  pre¬ 
viously  had  existed  under  the  civil  or  criminal  provisions  of 
the  Civil  False  Claims  Act  (3 1  USC  23 1 )  or  False  Statement 
Act  (18  USC  1001).  Note,  however,  that  the  penalty  for 
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misrepresentation  under  the  Disputes  Act  can  be  greater  than 
that  of  the  Civil  False  Claims  Act.  Contracting  Officers  are 
increasingly  referring  to  the  Justice  Department  where  fraud 
is  suspected.  Because  of  Section  6(a)  of  the  Disputes  Act, 
agencies  are  not  authorized  “to  settle,  compromise,  pay  or 
otherwise  adjust  any  claim  involving  fraud.”  This  Section 
does  not  allow  Contracting  Officers  to  negotiate  further  with 
the  contractor.  They  must  refer  such  matters  for  firther 
investigation.  Consequently,  when  fraud  is  suspected  and  the 
matter  is  taken  out  of  the  Agency’s  hands,  final  resolution 
will  probably  be  made  by  the  Justice  Department.  At  this 
stage  of  investigation,  the  contractor  (if  he  has  not  already 
done  so)  should  seek  advice  from  his  attorney. 

7-16.  The  Department  of  Justice.  If  a  Government 
agency  suspects  that  a  contractor  may  be  defrauding  the 
Government,  the  facts  involved  are  transmitted  to  the  Justice 
Department  for  review  and  a  determination  on  what  to  do. 
The  Justice  Department  will  handle  any  subsequent  prosecu¬ 
tion  of  a  criminal  charge  against  the  contractor,  under  the 
direction  of  the  Attorney  General  (281  USC  516). 

7-17.  The  Criminal  Division  of  the  Justice  Department 
was  reorganized  in  1977  to  improve  prosecution  of  white 
collar  crime.  A  Government  Fraud  Branch  was  established 
within  the  Criminal  Division  Fraud  Section  for  the  specific 
purpose  of  monitoring  prosecutions  for  fraud  against  the 
Government.  The  Department  of  Justice  Fraud  Branch  is 
responsible  for  implementing  the  criminal  statutes  discussed 
previously.  They  operate  under  the  premise  that  taxpayers 
money  should  not  be  spent  paying  for  fraudulent  or  inflated 
claims  or  for  inferior  quality  products  which  the  Government 
didn’t  bargain  for. 

7-18.  Conduct  that  is  merely  unethical  in  the  private 
sector  can  be  criminal  under  Federal  Statutes  when  one  is 
dealing  with  the  Government.  Some  items  the  Justice  Depart¬ 
ment  might  investigate  to  show  an  intent  to  defraud  are: 

•  alterations  of  records, 

•  use  of  a  “holding  account”  to  enable  a  contractor  to 
perform  an  “after  the  fact”  reconstruction  of  costs, 

•  failure  to  disclose  material  facts  before  bidding, 

•  failure  to  disclose  material  facts  to  auditors, 

•  a  deliberate  attempt  by  a  contractor  to  remain  ignorant 
about  the  facts  which  might  have  an  adverse  impact  on  his 
claim, 

•  deceptive  or  unresponsive  answers  to  questions  posed 
by  auditors, 

•  substitution  of  used  products  for  new  products, 

•  bribing  Government  personnel. 

7-19.  “Hot  Line”  Information  Gathering.  In  January 
1979,  the  General  Accounting  Office  (GAO)  established  a 
national  “Hot  Line”  for  private  citizens  and  Government 
employees  to  report  incidents  of  fraud,  waste,  abuse  or 
mismanagement  in  Government  programs.  During  the  first 
six  months,  10,000  telephone  calls  were  received.  About 
one-third  of  these  calls  merited  some  further  investigation. 
These  “Hot  Line”  calls  are  taken  by  members  of  the  GAO 
Fraud  Task  Force.  “Hot  Line”  tips  concerning  the  Depart¬ 
ment  of  Defense  (DOD)  are  referred  to  the  Defense  Inves¬ 
tigative  Service;  which  may  then  forward  them  to  an  appro¬ 


priate  military  investigation  service.  In  addition  to  the  GAO, 
the  Office  of  Management  and  Budget  (OMB),  DOD,  and 
various  other  Government  agencies  also  have  “Hot  Lines” 
established  within  their  organizations. 

7-20.  Inspector  General  Act  of  1978  (PL  95-452).  The 
Inspector  General  Act  (IG  Act)  of  1978  creates  independent 
Offices  of  lnspector  General  (IG)  in  twelve  major  civilian 
procurement  agencies.  It  should  be  noted,  however,  that  the 
Department  of  Defense  (DOD)  was  not  required  to  establish 
an  IG  office  under  this  Act.  The  IG  has  a  duty  to  investigate 
the  agency’s  programs  and  operations.  By  law,  IG  investiga¬ 
tions  are  to  be  separated  from  Agency  influence.  Potential 
criminal  matters  must  be  referred  to  the  Justice  Department 
for  prosecution.  Each  IG  Office  reports  to  Congress  twice  a 
year.  Although  not  required  to  establish  an  IG  Office,  DOD 
must  also  submit  semiannual  reports  to  Congress  on  its 
investigations  and  criminal  referrals. 

7-21.  The  IG  Act  created  IG  Offices  in  the  following 
twelve  agencies: 

(1)  General  Services  Administration  (GSA), 

(2)  Department  of  Agriculture, 

(3)  Commerce, 

(4)  Housing  and  Urban  Development, 

(5)  Interior, 

(6)  Labor, 

(7)  Transportation, 

(8)  Environmental  Protection  Agency, 

(9)  Community  Services  Administration, 

(10)  National  Aeronautics  and  Space  Administration, 

(11)  Small  Business  Administration, 

(12)  Veterans  Administration. 

These  IG  offices  joined  the  previously  established  offices  in 
the  Department  of  Health,  Education  and  Welfare,  1976  (42 
USC  3521),  and  the  Department  of  Energy,  1977  (42  USC 
7138). 

7-22.  Inspectors  General  are  under  the  general  supervi¬ 
sion  of  their  Agency  head .  The  IG  Act ,  however,  gives  them  a 
mandate  to  investigate  their  Agencies’  operations  and  pro¬ 
grams  free  from  direct  supervision.  They  have  access  to  all 
records  available  to  the  Agency  relating  to  its  programs  and 
operations.  This  has  an  impact  on  Government  contractors, 
since  the  Audit  and  Records  clause  in  most  Government 
contracts  allows  examination  of  their  books  and  records  by 
the  Government.  Consequently,  the  IG  can  also  request  to 
review  these  contractor  data. 

7-23.  Investigative  Elements  of  the  Department  of 
Defense  (DOD).  Suspected  fraud  cases  within  the  Depart¬ 
ment  of  Defense  (DOD)  are  generally  referred  to  one  of  four 
DOD  investigative  services;  Army  Criminal  Investigation 
Division  (CID);  Air  Force  Office  of  Special  Investigations 
(OSI);  Naval  Investigative  Service  (NIS);  and  the  Defense 
Investigative  Service  (DIS).  In  addition,  the  IG  for  Intelli¬ 
gence  may  investigate  suspected  fraud  in  intelligence  related 
procurements.  These  investigative  services  have  personnel 
trained  for  administrative,  civil  and  criminal  investigations. 

7-24.  Defense  Investigative  Service  (DIS).  DIS  is  the 
most  recent  DOD  investigative  agency,  and  is  the  only  one 
that  does  not  support  a  specific  military  service.  It  was 
founded  in  1972,  and  began  criminal  investigations  in  1974. 
In  January  1978,  DIS  was  placed  under  the  DOD  General 
Counsel’s  direct  authority  in  order  to  protect  its  indepen- 


dence  and  provide  more  effective  liaison  with  the  Depart¬ 
ment  of  Justice.  DIS  provides  investigative  support  for  the 
Joint  Chiefs  of  Staff,  DLA,  and  all  other  DOD  Agencies.  A 
substantial  portion  of  its  employees  are  assigned  to  fraud 
investigation. 

7-25.  Air  Force  Office  of  Special  Investigations  (OSl). 
The  OSI  is  considered  the  most  successful  DOD  Agency 
investigating  white  collar  crime.  OSl  has  trained  its  agents 
since  1950  to  investigate  fraud  matters.  It  operates  under 
staff  supervision  of  the  Air  Force  Inspector  General.  The 
Director  of  OSI  also  serves  on  the  Air  Staff.  All  criminal 
actions  which  the  OSI  investigators  discover  in  their  inves¬ 
tigation  of  a  Government  contractor  is  referred  to  the  OSI 
Commander  in  Washington,  DC.  He  is  the  only  Air  Force 
Officer  permitted  to  refer  these  allegations  to  the  Justice 
Department. 

(A)  The  Air  Force  is  working  diligently  to  eliminate 
fraud,  waste  and  abuse  from  its  operations.  The  Air  Force 
Secretary,  Verne  Orr,  stated  in  1982  that  the  Air  Force 
recognized  the  need  for  a  coordinated,  structured  approach 
to  the  problem.  Consequently,  an  Audit,  Inspection,  and 
Investigation  Council  was  established.  The  Council  is  com¬ 
posed  of  the  Air  Force  Auditor  General,  the  Commander  of 
the  Air  Force  Inspection  and  Safety  Center,  and  the  Com¬ 
mander  of  the  Air  Force  Office  of  Special  Investigations. 
The  Inspector  General  was  designated  by  the  Secretary  as  the 
Air  Force  focal  point  in  its  combat  against  fraud,  waste  and 
abuse. 

(B)  The  Council  has  developed  a  *  *  Fraud  Indicators  Hand¬ 
book.”  This  Handbook  was  provided  to  commanders  and 
resource  managers  throughout  the  Air  Force  “for  the  pri¬ 
mary  purpose  of  heightening  awareness  of  the  potential  for 
fraud  and  providing  managers  with  examples  of  this  type  of 
fraud. 

7-26.  Army  Criminal  Investigation  Command  (CID). 
The  United  States  Army  Criminal  Investigation  Command 
(CID)  is  the  oldest  military  investigation  service,  and  is  the 
sole  Army  agency  responsible  for  investigating  felonies.  (It 
is  interesting  to  note  that  in  1977  the  Army  abandoned  an 
attempt  to  change  the  widely  used  "CID”  acronym  to 
“CIC”  because  of  the  wide  public  acceptance  of  the  name 
“CID.”)  CID  elements,  generally  located  at  Army  instal¬ 


lations,  provide  investigative  support  to  Army  commanders. 
To  aid  in  ferreting  out  fraud  in  Government  contracting,  the 
CID  has  set  up  a  training  program  for  specialized  procure¬ 
ment  investigations.  Upon  completion  of  a  CID  investigation 
of  contractor  fraud,  CID  Headquarters  will  provide  the 
Justice  Department  with  a  full  report  of  the  violation.  In 
practice,  however,  it  is  not  unusual  for  local  offices  of  the 
CID  to  refer  smaller  fraud  matters  directly  to  local  FBI 
agents. 

7-27.  Naval  Investigative  Service  (NIS).  The  Naval  In¬ 
vestigative  Service  (NIS)  is  the  Navy  agency  responsible  for 
investigating  major  criminal  offenses,  including  that  of  a 
Government  contractor  making  false  claims,  false  state¬ 
ments,  or  conspiracy  to  defraud  the  United  States.  It  maintains 
a  worldwide  organization  supporting  both  Navy  and  Marine 
Corps  commanders.  NIS  is  commanded  by  a  Director  who 
reports  to  the  Commander,  Naval  Intelligence  Command; 
who  in  turn  is  responsible  to  the  Chief  of  Naval  Operations. 
Naval  and  Marine  Commanders  must  refer  all  suspected 
major  criminal  activities  by  a  Government  contractor  to  the 
NIS. 

7-28.  Summary.  It  can  been  seen  that  the  United  States 
Government  has  a  variety  of  methods  to  combat  the  “white 
collar”  crimes  of  Fraud,  Waste,  and  Abuse  in  Government 
Acquisition.  A  number  of  Federal  Laws,  both  civil  and 
criminal,  can  be  used  to  fight  this  kind  of  crime.  Investigation 
and  surveillance  are  performed  by  members  of  the  Depart¬ 
ment  of  Justice,  Inspectors  General  of  Government  agen¬ 
cies,  public  and  Government  employee  participation  by  use 
of  the  “Hot  Line”,  and  DOD  investigative  elements  (DIS, 
OSI,  CID,  NIS). 

7-29.  The  Government  contractor  faces  many  potential 
legal  consequences  in  doing  business  with  the  Government. 
The  executives  of  a  contractor  company,  in  order  to  protect 
themselves,  should  impress  upon  their  employees  the  impor¬ 
tance  of  dealing  fairly  with  the  Government;  and  when 
providing  information,  to  be  accurate,  complete  and  current. 
These  normal  “arms  length”  dealings  between  the  contrac¬ 
tor  and  the  Government  will  provide  an  environment  which 
should  be  mutually  beneficial  to  both  parties  and  eventually 
eliminate  most  of  the  fraud,  waste,  and  abuse  in  the  area  of 
Government  contracting. 
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CHAPTER  7 


Financial  Aid  and  Assistance  to  Contractors 


FINANCIAL  AID  to  contractors  may  assist  in  expanding 
production  capacity,  increasing  competition,  speeding  per¬ 
formance,  and  furthering  the  Government's  Small  Business 
Program.  To  obtain  these  benefits,  it  is  Government  policy  to 
help  finance  contracts  if  this  is  likely  to  make  performance 
more  prompt  and  efficient.  The  purpose  of  this  chapter  is  to 
touch  upon  the  law  and  procedures  which  relate  to  this 
important  aspect  of  Government  Contract  Law. 

2.  To  minimize  the  need  for  financial  assistance,  the 
Government  emphasizes  prompt  payment  on  all  contracts  to 
its  prime  contractors  and  also  in  payments  by  the  prime 
contractors  to  their  subcontractors.  Government  administra¬ 
tive  policy  is  designed  to  encourage  this  promptness  of 
payment. 

1 .  The  Need  for  Financing 

1-1 .  A  situation  may  arise  in  defense  contracting  in  which 
a  contractor  must  be  chosen  and  it  is  evident  that  financial 
assistance  will  be  required.  Inadequate  finances  or  credit  can 
harm  contract  performance  as  much  as  can  the  lack  of 
production  facilities,  manpower,  or  knowledge  and  skill. 
Financial  strength  of  a  prospective  contractor,  therefore,  is 
an  important  factor  in  contract  placement.  To  be  considered 
for  an  award,  a  contractor  must  have  adequate  financial 
resources  or  be  able  to  obtain  them;  it  does  not  handicap  a 
prospective  contractor  who  needs  and  seeks  Government 
financial  assistance,  if  he  is  otherwise  qualified. 

1-2.  It  is  the  objective  of  the  Department  of  Defense  to 
deal  with  responsible  contractors  only.  Contract  awards  to 
concerns  of  marginal  capability  often  lead  to  delays  and 
failure  in  obtaining  delivery  of  needed  items  or  services,  and 
to  increasing  costs. 

1- 3.  Determining  the  advisability  of  entering  into  a  con¬ 
tract  financing  program  can  be  difficult  because  the  Govern¬ 
ment  is  acting  simultaneously  as  a  procurement  agent  and  as  a 
banker.  In  almost  every  marginal  case,  the  decision  must  be 
made  by  a  determination  as  to  how  unstable  a  contractor  must 
be  before  the  Government  will  refuse  to  accept  the  risks  of 
financing. 

2.  Partial  Payment  to  Contractors 

2- 1.  Contract  clauses  are  provided  in  Defense  Acquisi¬ 
tion  Regulations  (DAR)  to  permit  partial  payment  to  contrac¬ 
tors  before  all  supplies  or  services  are  completed  and  deliv¬ 
ered.  These  clauses  can  be  used  in  fixed-price,  cost-type,  and 
time-and-materials  contracts.  Payment  clauses  vary  with  the 


purpose  of  the  particular  contract  under  consideration.  Par¬ 
tial  payments  should  not  be  confused  with  progress  pay¬ 
ments,  however. 

2-2.  Fixed-Price  Contracts.  There  are  different  ways 
whereby  a  contractor  is  paid  for  a  contract  that  has  a  fixed 
price.  The  payment  may  be  paid  in  full,  or  there  may  be 
partial  payments  of  the  total  contract. 

2-3.  Supply  Contracts.  The  applicable  clause  dealing 
with  partial  payment  (DAR  7-103.7),  provides  that  the 
contractor  will  be  paid  as  he  delivers  acceptable  goods.  The 
disbursing  office  receives  contractor  invoices  certified  by 
cog  nizant  Government  personnel ;  and  on  the  basis  of  these ,  it 
makes  payments.  The  clause  is  not  usually  invoked  unless  a 
minimum  payment  is  due;  this  procedure  reduces  the  cost  of 
processing  many  invoices  for  small  sums.  DAR  7-103.7  sets 
the  minimum  payment  so  as  to:  “equal  or  exceed  either 
$1,000  or  fifty  percent  of  the  total  amount  of  this  contract." 

2-4.  Research  and  Development  Contracts.  The  Pay¬ 
ments  clause  for  fixed-price  research  and  development  con¬ 
tracts  (DAR  7-302.2)  provides  that  payment  will  be  made  for 
accepted  work.  However,  unless  the  contract  states  other¬ 
wise,  the  contractor  can  only  receive  payment  on  parts  of  the 
work  for  which  a  price  is  separately  stated  in  the  contract. 

2-5.  Personal  Services  Contracts.  Payment  on  these  con¬ 
tracts  is  made  for  services  rendered  over  a  specified  period, 
or  for  deliveries  of  specific  material.  The  contract  schedule 
describes  the  rates.  At  the  end  of  specified  periods  or  on 
completion  of  described  units  of  work,  the  contractor  sub¬ 
mits  invoices  and  time  statements,  and  he  is  then  entitled  to 
payment  (DAR  7-503.2). 

2-6.  Incentive  and  Redeterminable  Contracts.  Firm  unit 
prices  on  fixed-price  incentive  and  redeterminable  contracts 
are  not  known  prior  to  post-award  pricing.  Until  then, 
payments  are  based  on  billing  prices.  The  target  price  (target 
cost  plus  target  profit)  sets  the  initial  billing  price  for 
fixed-price  incentive  contracts.  For  redeterminable  contracts, 
the  stated  price  before  redetermination  is  used. 

2-7.  Cost-Reimbursement  Contracts.  Payments  of  cost 
and  fee  are  made  on  cost-reimbursement  contracts  as  the 
contractor  incurs  costs.  In  a  cost-reimburscmcnt  type  supply 
contract,  however,  payments  will  not  be  made  more  frequent¬ 
ly  than  biweekly,  in  amounts  approved  by  the  contracting 
officer  (DAR  7-203.4).  These  payments  serve  much  the 
same  purpose  as  partial  and  progress  payments  on  fixed- 
price  contracts,  and  are  made  after  the  contractor  submits 
periodic  vouchers  (or  invoices)  which  are  supported  by 
statements  as  to  the  incurred  costs  the  contractor  claims  arc 
allowable.  The  interim  payments  may  be  adjusted  later  for 
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any  audited  amounts  the  contracting  officer  finds  unallow¬ 
able. 

(A)  The  Cost  Accounting  Standards  Board,  pursuant  to 
50  USC  App.  2 168,  promulgated  Cost  Accounting  Standards 
for  the  DOD,  defense  contractors,  and  other  agencies  pur¬ 
chasing  for  DOD.  The  statute  provides  for  mandatory  cover¬ 
age,  exemptions,  and  waivers.  Appendix  O  of  DAR  and 
Appendix  O,  Code  of  Federal  Regulations,  incorporate  these 
standards  into  Government  operations.  Even  though  the 
Board  no  longer  exists,  the  standards  are  still  in  effect. 

2- 8.  Time  and  Materials  and  Labor  Hour  Contracts. 
Payments  are  computed  by  multiplying  the  hourly  rate  by  the 
number  of  direct  labor-hours  performed .  Payments  on  vouch¬ 
ers  submitted  are  made  monthly,  or  even  more  frequently  if 
approved  by  the  contracting  officer. 

3.  Financial  Assistance  to  Contractors 

3- 1.  Of  the  five  methods  of  financing  Government  con¬ 
tracts,  the  one  most  preferred  is  that  of  private  financing 
without  Government  guarantee.  To  assist  in  this  arrange¬ 
ment,  the  contractor  is  able  to  assign  his  right  to  payment  as 
security  to  a  lender  under  certain  conditions  (41  USC  15). 
However,  since  many  defense  procurements  require  large 
amounts  of  working  capital,  private  financing  alone  may  not 
suffice.  Large  as  well  as  small  contractors  may  require  some 
financial  assistance  from  the  Government.  Progress  pay¬ 
ments  in  customary  amounts  (customary  progress  payments) 
are  the  preferred  way  to  supplement  private  financing,  and 
may  be  granted  upon  the  request  of  the  contractor  when  the 
contract  has  a  relatively  long  production  cycle  and  is  a 
specified  dollar  amount.  The  preferential  order  of  types  of 
other  Government  financing  is  as  follows:  guaranteed  loans; 
progress  payments  in  unusual  amounts  (unusual  progress 
payments);  and  advance  payments.  Guaranteed  loans  are 
private  loans  which  the  Government  guarantees.  They  are 
suitable  in  helping  a  contractor  who  has  several  defense 
contracts  or  subcontracts.  The  contractor  and  lender  may,  at 
times,  prefer  them  to  customary  progress  payments.  Ad¬ 
vance  payments  are  least  preferred  by  the  Government,  since 
they  usually  involve  greater  risk  and  require  closer 
supervision. 

3-2.  Progress  and  advance  payments  may  be  granted  on 
foreign  procurements  as  well  as  on  domestic  contracts. 
Guaranteed  loans,  however,  are  generally  not  feasible  for 
foreign  contracts,  as  difficulties  in  loan  administration  often 
arise.  If  guaranteed  loans  are  used  in  such  situations,  legal 
advice  should  be  obtained  about  the  proper  contract  clause, 
since  enforcement  in  a  foreign  jurisdiction  may  be  dependent 
upon  the  law  of  the  foreign  country. 

3-3.  Private  Financing.  Generally,  private  financing  takes 
one  of  three  forms:  the  customary  type  of  commercial  loan;  a 
commercial  loan  obtained  by  the  contractor  but  guaranteed 
by  the  Government;  and  a  commercial  loan  with  the  contrac¬ 
tor  executing  an  assignment  to  the  lending  agency  of  all  or  a 
part  of  the  money  due  or  to  become  due  to  him  under  the 
contract. 

3-4.  Customary  Commercial  Loans.  The  usual  type  of 
commercial  loan  is  one  obtained  by  the  contractor  from  a 
private  financial  institution  The  form  that  the  loan  takes 


could  be  either  an  immediate  transfer  of  money  for  a  specific 
contract,  or  the  establishment  of  a  line  of  credit  which  the 
contractor  can  use  as  the  need  arises.  This  type  of  financial 
aid  does  not  directly  involve  the  Government. 

3-5.  Commercial  Loans  Guaranteed  by  the  Government. 
Under  this  form  of  financial  assistance,  the  Military  Depart¬ 
ments  act  as  “guarantor”  to  private  financial  institutions 
which  lend  money  to  defense  contractors  for  working  capital 
purposes.  No  Federal  funds  are  expended  unless  the  bor¬ 
rower  defaults  on  his  loan  or  the  lending  institution  demands 
purchase  by  the  Government  of  all  or  part  of  the  guaranteed 
percentage  of  the  unpaid  principal  on  the  loan.  These  are 
commonly  called  “  V  ”  loans,  after  Regulation  V  of  the  Board 
of  Governors  of  the  Federal  Reserve  System. 

(A)  The  prospective  borrower  makes  application  for  a 
loan  to  a  private  financial  institution  in  the  usual  manner.  The 
procedure  is  as  follows: 

(1)  If  the  financing  institution  is  willing  to  lend  the 
money,  but  for  some  reason  desires  a  guarantee,  it  makes 
application  to  its  district  Federal  Reserve  Bank  for  guaran¬ 
tee. 

(2)  The  Federal  Reserve  Bank  acts  as  the  fiscal  agent  for 
the  Government.  It  submits  a  copy  of  the  application  to  the 
applicable  agency  (in  this  instance,  the  Military  Department 
having  the  preponderance  of  defense  business  with  a  specific 
contractor)  that  must  make  a  decision  as  to  the  guarantee. 

(3)  The  Federal  Reserve  Bank  also  submits  a  copy  of  the 
application  to  the  cognizant  contracting  officer,  who  then 
makes  a  determination  as  to  the  eligibility  of  the  contractor. 
The  contracting  officer  submits  a  report  of  his  findings, 
including  a  Certificate  of  Eligibility,  when  appropriate,  to 
the  central  procurement  office  or  contract  finance  office 
within  the  guaranteeing  agency. 

(4)  While  eligibility  is  being  determined,  the  Federal 
Reserve  Bank  makes  a  credit  or  other  financial  investigation 
and  then  submits  its  reports  to  the  guaranteeing  agency. 

(5)  The  guaranteeing  agency  reviews  the  reports  of  the 
contracting  officer  and  the  Federal  Reserve  Bank,  and  ap¬ 
proves  or  disapproves  the  guarantee.  If  approved,  the  agency 
authorizes  the  Federal  Reserve  Bank  to  execute  the  guaran¬ 
tee.  This  process  can  be  accomplished  in  a  period  of  from  30 
to  45  days. 

(6)  The  financing  institution  then  makes  the  loan  to  the 
borrower. 

3-6.  Contractor  Assignment  of  Money  Due  Under  Con¬ 
tract.  An  assignment  of  money  due  under  a  contract  is  a 
widely  used  means  of  transferring  financial  interests  from 
one  person  to  another  in  ordinary  commercial  contracts.  In 
the  case  of  Government  contracts,  contractors  having  a 
contract  providing  for  payments  aggregating  $1 ,000  or  more 
may  assign  the  rights  to  the  moneys  due  under  the  contract  to 
a  bank,  trust  company,  or  other  financing  institution,  includ¬ 
ing  any  Federal  lending  agency  (31  USC  203— Assignment 
of  Claims  Act).  This  assignment  provides  security  for  a  loan, 
and  makes  it  easier  for  the  contractor  to  borrow  money.  The 
Standard  Assignment  of  Claims  clause  used  in  fixed  price 
supply  contracts  is  DAR  7-103.8. 

(A)  In  time  of  war  or  national  emergency,  the  provi¬ 
sions  of  the  Assignment  of  Claims  clause  give  additional 
protection  to  the  institution  which  loans  the  money  on  the 
basis  of  the  assignment.  The  Government  is  prevented  from 
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withholding  payments  due  under  the  contract  to  satisfy  an 
indebtedness  of  the  contractor  when  that  debt  to  the  Govern¬ 
ment  arose  independently  of  the  contract. 

3-7.  General  Assistance.  In  addition  to  the  assistance  of 
guaranteeing  loans,  the  Government  furnishes  financial 
assistance  in  a  more  direct  manner  to  contractors  who  are  in 
need  of  such  assistance.  These  ’’direct”  methods  of  assistance 
can  be  classified  as  (1)  direct  loans,  (2)  progress  payments, 
and  (3)  advance  payments. 

(A)  Loans  to  Small  Business  Firms.  The  business  loan 
program  of  the  Small  Business  Administration  (SBA)  is 
designed  to  provide  needed  financing  credit  to  worthy  small 
businesses  when  loans  are  not  available  to  them  on  reasonable 
terms  from  other  sources.  The  primary  purpose  of  this 
financial  assistance  is  to  provide  small  firms  with  funds  to 
purchase  equipment  and  materials,  to  expand  and  modernize 
operations,  or  to  use  as  working  capital. 

(1)  The  SBA’s  loans  are  of  two  types,  ‘’participation” 
and  ’“direct.”  In  a  participation  loan,  the  Agency  joins  with  a 
bank  in  a  loan  to  a  small  business  concern.  In  a  direct  loan, 
there  is  no  participation  by  a  private  lender— the  loan  is  made 
entirely  and  directly  by  the  SBA  to  the  borrower;  but  by  law 
the  SBA  may  not  make  a  direct  loan  if  a  participation  loan 
with  a  bank  or  other  leading  institution  can  be  arranged. 

(2)  The  SBA’s  participation  may  be  either  under  a  loan 
guaranty  plan  (deferred  guarantee  basis)  or  on  an  immediate 
basis.  On  a  guaranty  basis,  SBA  agrees  that  upon  default  of 
the  loan  as  to  principal  or  interest,  it  will  purchase  from  the 
lender  its  guaranteed  portion  of  the  outstanding  balance  of  the 
loan.  In  agreements  to  participate  in  loans  on  a  deferred 
basis,  the  SBA  shall  not  commit  itself  in  excess  of  90  percent 
of  the  balance  of  the  loan  outstanding  at  the  time  of 
disbursement  (15  USC  636).  On  an  immediate  basis,  SBA 
purchases  from  the  bank  a  fixed  percentage  of  the  original 
principal  balance  of  the  loan.  An  immediate  participation 
may  not  be  entered  into,  if  it  can  be  done  on  a  deferred 
guaranty  basis. 

(3)  It  should  be  emphasized  that  the  SBA  has  specific 
limitations;  and  circumstances  under  which  loans  will  not  be 
granted.  These  circumstances  are  primarily  concerned  with 
the  type  of  applicant,  the  purpose  of  the  loan,  and  the 
availability  of  loans  from  other  sources. 

(4)  By  law,  the  maximum  amount  SBA  may  have 
outstanding  to  any  one  borrower  is  $350,000.  There  is  an 
exception  to  the  $350,000  limitation— the  Pool  Loan  of 
$250,000  multiplied  by  the  number  of  small  businesses 
participating  in  the  group  corporation  loan  (15  USC  636). 

(5)  SBA  Loans  are  usually  repayable  monthly,  and 
payments  include  interest  on  the  unpaid  balance.  SBA’s  loans 
must  be  of  such  sound  value,  or  so  secured,  that  repayment 
will  reasonably  be  assured. 

(B)  Progress  Payments.  Progress  payments  are  made  to  a 
contractor  as  work  progresses  under  a  contract,  even  though 
supplies  or  services  have  not  been  delivered.  They  are  based 
on  either  costs  incurred,  percentage  of  completion,  or  a 
particular  stage  of  completion.  They  are  used  only  with 
fixed-price  contracts  and  fixed-price  subcontracts  under 
cost-reimbursement  prime  contracts,  providing  funds  in 
advance  of  delivery  to  help  finance  long-lead-time 
procurements  For  most  procurements,  progress  payments 
are  based  on  incurred  costs.  However,  construction, 


shipbuilding,  ship  repair,  and  ship  conversion  contracts 
usually  use  other  criteria,  such  as  the  percentage  of  work 
completed,  or  the  phase  or  stage  of  completion. 

(C)  Flexible  Progress  Payments.  In  September  1981,  the 
Department  of  Defense  (DOD)  raised  the  progress  payment 
rate  to  90  percent  of  total  costs  for  large  firms  and  95  percent 
for  small  ones.  Payments  are  to  be  made  monthly. 

(1)  Even  with  the  increased  progress  payment  rate,  both 
Congress  and  industry  have  criticized  the  “fixed”  rate 
policy  on  the  ground  that  high  interest  rates  have  eroded  the 
contractor’s  ability  to  obtain  working  capital  needed  for 
contract  performance.  Consequently,  DOD  earlier  in  1981 
began  testing  a  “flexible”  progress  payment  rate  plan  which 
would  authorize  the  allowance  of  payment  rates  as  high  as 
1 00  percent .  In  October  1981,  DOD  decided  to  allow  general 
use  of  the  flexible  rate  approach  (DAR  E-530,  Flexible 
Progress  Payments). 

(2)  The  “flexible”  progress  payment  rate  is  derived 
through  use  of  the  DOD  Cash  Flow  Computer  Model, 
available  to  contracting  officers  on  the  ’’copper  impact” 
computer  time-sharing  network  under  the  computer  file 
name  ’’CASH .  ’  ’  The  model  takes  into  account  key  cash  flow 
factors  such  as  contract  cash  profile,  delivery  schedules, 
subcontracting  progress  payments,  liquidation  rates,  and 
payment  reimbursement  cycles. 

(3)  Contractors  who  submit  certified  cost  or  pricing  data 
for  negotiated  fixed-price  contracts  in  excess  of  $1 ,000,000 
may  request  flexible  progress  payments.  Formally  adver¬ 
tised  contracts  are  not  eligible  for  flexible  progress  payments. 
Flexible  progress  payments  are  not  available  for  contracts 
awarded  and  performed  entirely  outside  of  the  United  States, 
its  possessions  and  territories  (DAR  E-530. 3). 

(4)  Subcontractors  who  meet  the  criteria  imposed  on  the 
prime  contractor  per  DAR  E-503.3,  can  request  a  flexible 
progress  payment  rate,  the  same  as  that  applicable  to  the 
prime  contractor.  The  subcontract  flexible  progress  payment 
rate  will  be  determined  by  the  prime  contractor  without 
regard  to  the  progress  payment  rate  in  the  prime  contract 
(DARE-530.7). 

(5)  Progress  payments  ordinarily  are  liquidated  by  the 
contractor  as  items  are  delivered  or  work  is  performed  and 
accepted.  Of  course,  these  payments  are  a  general  debt  to  the 
Government;  the  contractor  must  repay  them  from  other 
assets  if  the  contract  work  is  not  performed.  To  secure 
progress  payments,  the  Government  obtains  title  to  all  work- 
in-process  and  to  materials  allocated  to  the  contract.  Progress 
Payment  clauses  require  the  contractor  to  mark  or  segregate 
all  property  acquired  by  the  payments.  They  also  set  maximum 
limits  on  the  amount  of  outstanding  progress  payments,  and 
prescribe  the  method  for  liquidating  them. 

(6)  Customary  Progress  Payments  are  used  when  a  fixed- 
price  contract  has  a  long  lead-time,  generally  considered  to 
be  six  months  or  more  for  the  first  delivery,  or  when  cash 
outlay  for  production  will  impact  sharply  on  a  contractor’s 
working  funds.  Customary  progress  payments  are  granted  as 
a  matter  of  course,  under  these  conditions,  if  a  competent 
contractor  has  an  adequate  and  approved  accounting  system 
and  is  financially  responsible. 

(7)  Progress  payments  are  not  generally  used  on  relatively 
small  contracts  with  the  stronger  and  larger  contractors.  For 
this  purpose,  contracts  under  one  million  dollars  are  considered 
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small.  Contract  size,  however,  has  no  bearing  on  payments 
to  small  business  concerns  when  the  contract  otherwise 
meets  the  standard  for  such  payments. 

(8)  In  advertised  contracts,  provision  for  progress  payments 
shall  be  made  in  Invitations  for  Bids  (IFB’s),  whenever  the 
contracting  officer  considers  that  the  period  between  the 
beginning  of  work  and  completion  of  work  will  exceed  four 
months  for  small  business  concerns,  and  six  months  for  other 
firms;  and  he  also  considers  that  progress  payments  will  be 
useful  or  necessary.  Also,  this  will  be  done  when  the 
procurement  will  involve  $100,000  or  more  and  bids  will 
likely  be  submitted  by  one  or  more  small  business  firms,  or 
when  the  procurement  is  for  other  than  quick  turn-over 
items. 

(D)  Unusual  Progress  Payments.  Progress  Payments  which 
are  other  than  the  customary  type  are  termed  “unusual.” 
They  require  special  review.  These  include  cases  where  the 
payments  exceed  the  standard  percentage  for  customary  type 
progress  payments,  where  lead  time  is  less  than  six  months 
and  may  require  pre-delivery  expenditures  that  will  have  a 
material  impact  on  the  contractor’s  working  funds,  and/or 
where  the  contractor’s  finances  are  impaired  or  overextended. 
In  review,  full  weight  is  given  to  the  Government's  preference 
for  private  financing.  The  contractor  must  prove  actual  need. 
If  approved,  the  payments  should  provide  only  the  minimum 
amount  that,  with  other  sources  of  funds,  will  meet  contract 
needs. 

(1)  Unusual  progress  payments  require  approval  by  the 
head  of  the  procuring  activity,  or  by  a  designated  general  or 
flag  officer  within  such  procuring  activity,  and  at  the 
Department  headquarters  concerned  (DAR  E-505). 

(2)  Prime  contractors  are  encouraged  to  make  progress 
payments  to  subcontractors  as  the  prme  receives  them  from 
the  Government.  The  Government  then  reimburses  the  prime. 
Progress  payments  may  also  be  made  under  a  cost- 
reimbursement  prime  contract  if  the  subcontract  has  a  fixed- 
price.  These  payments  are  simply  reimbursed  in  the  interim 
payments  to  the  prime. 

(3)  The  subcontract  provisions  covering  progress  payments 
should  be  essentially  the  same  as  those  in  the  prime  contact. 
No  interest  should  be  charged.  As  security,  the  Government 
obtains  title  to  property  allocated  to  the  subcontract.  The 
payment  percentage  should  be  no  higher  than  90  percent  of 
total  costs.  In  the  case  of  small  business  subcontractors,  the 
rate  may  be  5  percent  higher.  As  might  be  expected,  unusual 
progress  payments,  including  “flexible”  progress  payment, 
can  also  be  made  to  a  subcontractor  under  the  same  standards 
that  apply  to  the  prime’s  need. 

(4)  It  should  be  remembered,  however,  that  just  as  the 
Government  has  the  right  to  reduce  or  suspend  progress 
payments  when  lack  of  progress  in  the  work  jeopardizes  the 
Government’s  investment,  or  when  the  contractor  is  in 
default,  the  Government  also  has  a  right  to  liquidate  outstanding 
payments  at  a  faster  than  normal  rate.  Since  these  payments 
are  vitally  important  to  the  contractor,  any  decision  to  reduce 
or  suspend  payments,  or  step  up  their  rate  of  liquidation, 
should  be  made  only  after  careful  consideration,  and  only  if 
allowed  by  the  contract  terms.  The  Government  must  balance 
the  risk  of  its  investment  against  the  effect  on  the  contractor’s 
performance  caused  by  curtailed  payments. 

(5)  Progress  payments  may  sometimes  be  granted  after 


contract  placement  if  the  contractor  asks  for  them.  Though 
this  is  not  usual,  some  circumstances  may  justify  it.  Ihe 
actual  period  between  start  of  work  and  first  delivery,  for 
instance,  may  greatly  exceed  the  estimated  lead  time,  or 
unexpected  pre-delivery  costs  may  have  a  serious  impact  on 
the  contractor’s  working  funds. 

(6)  Adding  a  progress  payments  amendment  to  an  existing 
contract  requires  some  further  consideration  from  the 
contractor.  This  may  be  a  price  reduction  or  some  equivalent 
nonmonetary  benefit.  Its  value  should  approximate  what  the 
reduction  in  contract  price  would  have  been  if  progress 
payments  had  been  provided  in  the  first  place.  This  can  be 
estimated  as  roughly  equal  to  the  expected  cost  of  private 
financing  that  Government  financing  eliminated. 

(7)  If  the  Government's  investment  is  in  danger,  a  number 
of  remedies  may  apply.  Administrative  control  can  be 
tightened,  or  the  Government  may  be  able  to  acquire  special 
protective  agreements  from  the  contractor.  These  may  include 
personal  or  corporate  guarantees,  subordination  of  other 
indebtedness  to  the  Government’s  claim,  or  special  bank 
accounts  to  make  sure  that  progress  payments  will  be  used 
properly.  Firmer  physical  controls  may  be  applied  to  property 
to  which  the  Government  has  a  security  title  or,  as  mentioned, 
progress  payments  may  be  reduced  or  suspended,  but  this  is 
an  extreme  measure.  It  is  used  only  as  a  last  resort,  when 
further  payments  are  likely  to  increase  the  Government’s 
probable  loss. 

(E)  Advance  Payments.  Advance  payments  are  advances 
of  money  made  by  the  Government  to  a  contractor  without 
relation  to  “progress”  or  the  receipt  of  supplies  or  services. 
The  authority  for  such  advances  is  legislation  (10  USC  2307 
and  50  USC  1431-35)  that  countermands  the  prohibition 
concerning  the  advance  of  public  money  expressed  by  31 
USC  529.  Advance  payments,  except  to  non-profit  institutions, 
are  the  least  preferred  way  to  assist  a  contractor  because  they 
impose  the  greatest  risk  and  administrative  burden  on  the 
Government.  When  they  are  suitable,  they  may  be  granted 
either  at  time  of  award  or  later.  They  may  be  used  in  addition 
to  progress  payments  and  guaranted  loans  when  deemed 
desirable. 

(1)  Advance  payments  may  be  made  when  it  is  determined 
that  they  arc  in  the  public  interest,  or  the  payments  may  be 
made  to  facilitate  the  national  defense.  This  determination  is 
made  by  the  Secretary,  Undersecretary,  or  his  Deputy,  of  a 
Military  Department. 

(2)  Where  advance  payments  are  made,  the  Government 
deposits  the  required  funds  in  a  special  contractor  bank 
account.  The  advances  are  normally  secured  in  two  ways:  the 
Government  takes  a  lien  on  the  contract  work,  and  also 
maintains  some  control  over  the  special  account.  Other 
security,  too,  may  be  negotiated  with  the  contractor. 

(3)  As  previously  stated,  advance  payments  are  made  in 
anticipation  of  performance  by  a  prime  contractor.  Such 
payments  arc  considered  useful  and  appropriate  for  specific 
types  of  contracts,  such  as  contracts  with  non-profit  educational 
and  research  institutions;  contracts  for  acquisition  of  facilities  at 
cost  and  for  Government  ownership;  contracts  for  management 
of  Government-owned  facilities;  highly  classified  contracts 
which  preclude  the  assignment  of  claims;  rare  but  essential 
contracts  of  unusually  weak  contractors;  and  for  exceptional 
cases  that  are  beneficial  to  the  Government. 
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(4)  Advance  payments  are  not  authorized  when  another 
contractor  is  able  to  furnish  the  desired  supplies  or  services 
upon  terms  equally  satisfactory  to  the  Government  and 
without  provision  for  advance  payments.  Nor  are  advance 
payments  authorized  when  another  means  of  adequate 
financing  is  available  to  the  contractor.  However,  non-profit 
Research  and  Development  Contracts  with  educational 
institutions,  and  contracts  for  management  and  operation  of 
Government-owned  facilities  are  excepted. 

(5)  Under  advance  payments  procedure,  requests  for 
payments  are  submitted  periodically;  usually  every  90  days. 
Included  with  the  request,  is  a  cash  budget  flow  showing  the 
contractor’s  need  for  such  money.  These  are  reviewed  and 
payment  recommended  by  the  ACO.  After  furtherexamination 
and  review  of  the  request,  disbursements  are  made  to  a 
special  bank  account  supervised  by  an  administrative 
contracting  officer.  The  Government  thereby  exerts  financial 
control  over  the  account  and  the  accounting  record  by  having 


the  ACO  countersign  all  withdrawals,  after  ensuring  that  the 
money  will  be  allocated  to  specific  work. 

(6)  As  the  contractor  actually  performs  or  delivers  a 
portion  of  the  work  under  the  contract  and  becomes  entitled 
to  contract  pa>  ments,  the  advance  payments  are  liquidated  at 
the  percentage  specified  in  the  contract.  The  contractor 
usually  pays  interest  on  the  unliquidated  portion  of  the 
advance  payments.  The  Government  does  not  take  title  to  any 
property  generated  by  the  contractor  in  the  performance  of 
the  contract  as  security  for  advance  payments.  Instead,  the 
Government  uses  a  conventional  primary  lien  on  the  funds 
remaining  in  the  special  bank  account,  ora  paramount  lien  on 
property  generated  by  the  contract,  or  a  security-type  mortgage 
on  property  owned  by  the  contractor. 

3-8.  In  order  of  preference,  contracting  officers  financially 
assist  contractors  through  progress  payments,  guaranteed 
loans,  unusual  progress  payments,  and  advance  payments. 


CHAPTER  8 


Specifications  and  Work  Statements 


THE  WORK  statement,  specifications,  drawings,  and  item 
description  formulate  the  very  heart  of  any  procurement. 
Whether  a  contract  will  be  successfully  performed  is  quite 
often  determined  not  at  the  time  the  contract  is  negotiated  or 
the  award  made,  but  rather  at  the  time  the  purchase  or 
performance  description  is  written.  The  need  for  clarity  and 
preciseness  of  expression  is  perhaps  greater  in  contracts  than 
in  any  other  form  of  communication.  The  extent  to  which  this 
is  or  is  not  accomplished  will  have  a  direct  bearing  on  the 
ultimate  outcome  of  a  contract.  The  greatest  care,  therefore, 
is  required  in  formulating  descriptions  of  desired  products  or 
services.  A  job  well-done  results  in  savings  in  time,  money, 
effort  and  administrative  headaches. 

2.  This  chapter  covers,  in  moderate  detail,  the  more 
important  aspects  of  specifications  and  their  impact  on 
Government  contracts. 

1.  Definition  of  Specifications 

1- 1 .  Before  any  invitation  for  bids  or  request  for  proposals 
can  be  used  or  any  contract  entered  into,  it  is  necessary  to 
define  the  item  or  service  that  is  to  be  the  subject  of  the 
invitation,  proposal,  or  contract.  The  definitive  or  descriptive 
words  identifying  the  subject  matter  are  called  specifications. 
Identification  of  the  subject  matter  is  the  heart  of  each 
procurement,  and  it  is  the  basis  upon  which  bids  are  made, 
proposals  offered,  negotiations  concluded,  and  contracts 
perfected.  The  use  of  specifications  accomplishes  two 
purposes:  (1)  requirements  for  an  item,  material,  process  or 
service;  and  its  preservation,  packaging,  packing  and  marking; 
and  (2)  criteria  by  which  the  Government  can  determine 
whether  contract  requirements  have  been  met. 

*  2.  Classification  of  Specifications 

2- 1.  Specifications  can  be  classified  as  Federal 
Specifications  and  Coordinated  Military  Specifications.  A 
Federal  Specification  supercedes  all  antecedent  specifications 
for  the  same  material,  product  or  service,  and  its  use  is 
mandatory  where  applicable.  Coordinated  Military 
Specifications  are  developed  to  cover  materials,  products  or 
services  of  primary  interest  to  military  activities.  These 
specifications,  when  published,  also  supercede  all  antecedent 
specifications  for  the  same  material,  product,  or  service. 
When  applicable,  their  use  is  mandatory  upon  the  military 
departments. 

2-2.  These  basic  specifications  are  not  generally  applicable, 
and  there  is  no  obligation  to  use  them,  when  purchase  is  a 


one-time  procurement,  or  when  the  Government  is  purchasing 
for  authorized  resale,  or  when  the  purchase  is  of  items  for  test 
or  evaluation,  or  is  incident  to  research  and  development. 
When  it  is  determined  that  neither  Federal  nor  Coordinated 
Military  Specifications  meet  the  Government’s  need  in  a 
given  case,  either  an  Interim  Federal  Specification  or  a 
Limited  Coordinated  Military  Specification  is  used  instead. 
An  Interim  Federal  Specification  is  prepared  and  issued  by  a 
single  agency.  It  is  intended  for  final  processing  as  either  a 
new  or  revised  Federal  Specification.  Other  agencies  have 
the  option  to  use  this  specification  before  it  is  completely 
coordinated  and  promulgated  as  a  Federal  Specification.  A 
Limited  Coordinated  Military  Specification  is  issued  by  a 
military  department  to  cover  items  in  which  it  alone  has  an 
interest  or  to  satisfy  an  immediate  procurement  need. 

2-3.  Where  no  applicable  detailed  specification  exists, 
purchase  descriptions  can  be  used  by  Government  procuring 
agencies.  A  purchase  description  sets  forth  the  essential 
characteristics  and  functions  of  the  item  desired.  In  the  case 
of  services,  it  outlines  to  the  greatest  degree  practicable  the 
specific  services  the  Government  wants  the  contractor  to 
perform. 


3.  Specification  Categories 

3-1.  There  are  different  categories  by  which  the 
Government  characterizes  products.  Generally,  these  products 
are  characterized  by  description,  design,  performance,  or  a 
combination  of  these. 

3-2.  Minimum  Acceptable  Description.  The  minimum 
acceptable  purchase  description  is  the  identification  of  a 
requirement  by  use  of  a  brand  name  followed  by  the  words 
"or  equal.”  This  is  used  only  as  a  last  resort  when  a  more 
detailed  description  cannot  be  made  available  in  the  time  for 
the  procurement  at  hand  and  when  more  than  one  brand  is 
indicated.  The  words  "or  equal"  are  not  added  when  only  a 
particular  sole  source  product  will  meet  the  essential  needs  of 
the  Government. 

3-3.  Design  Specification.  A  design  specification  spells 
out,  in  detail ,  the  materials  to  be  used,  their  sizes  and  shapes, 
and  how  the  item  is  to  be  fabricated  and  built.  It  provides  a 
completely  defined  item  capable  of  manufacture  by  a 
competent  manufacturer  in  the  industry. 

3-4.  Performance  Specification.  Performance  specifications 
express  requirements  in  such  terms  as  capacity,  function,  or 
operation  of  equipment.  In  this  type  of  specification,  the 
details  of  design,  fabrication,  and  internal  structure  are  left  to 
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the  option  of  the  contractor,  except  that  certain  features  or 
parts  may  be  specifically  required. 

3-5.  Mixed  Specification.  Rarely  does  the  Government 
use  a  pure  form  of  either  type  of  specification.  Practically 
speaking,  rarely  is  a  specification  either  a  100-percent  design 
specification  or  completely  a  performance  specification. 
Actually,  nearly  every  specification  contains  some  elements 
of  both  types.  Characterization  of  a  specification  as  "design” 
or  “performance”  usually  reflects  which  category 
predominates. 

3- 6.  Whatever  kind  of  specification  may  be  used  in  a 
procurement,  including  plans,  drawings,  or  purchase 
descriptions,  is  made  available  to  all  potential  suppliers. 
This  procedure  is  an  important  element  in  the  basic 
specifications  policy  of  the  Government. 

4.  Specifications  Policy 

4- 1.  DOD  Specifications  policy  is  twofold:  (1)  to  state 
only  actual  minimum  need  and  (2)  to  describe  need  so  as  to 
stimulate  maximum  competition.  The  first  precept  seems  self 
explanatory.  It  means  that  the  specification  must  describe 
what  is  needed,  not  what  may  be  desired.  The  second  precept 
is  to  use  the  kind  of  specification  which  will  generate 
maximum  competition.  There  are  occasions  when  the  use  of 
a  design  specification  will  accomplish  this  result  as,  for 
example,  where  the  item  was  developed  for  the  Government 
and  can  be  exactly  reproduced  by  any  capable  manufacturer 
without  further  development.  On  other  occasions,  the  use  of 
performance  specifications  may  better  assure  competition 
being  obtained  as,  for  example,  where  the  Government 
requirement  can  be  met  by  any  one  of  a  number  of 
commercially  designed  and  available  products.  But,  as  we 
noted  earlier,  there  are  some  instances  when  competition  is 
just  not  available. 

4-2.  Some  products,  such  as  specialized  military  electronic 
equipment,  ate  not  available  on  the  commercial  market .  Such 
equipment  is  especially  developed  and  designed  for  military 
use,  frequently  a  time-consuming  process.  Thereafter,  when 
the  Government  wishes  to  buy  such  equipment  in  quantity,  a 
design  specification  is  used  to  tell  prospective  contractors 
precisely  how  the  item  should  be  made.  This  makes  it 
possible  to  avoid  duplication  of  development  time,  theoretically 
permits  wide  competition  by  firms  which  do  not  have  the 
scientific  or  engineering  staffs  to  do  the  development,  and 
results  in  the  delivery  to  the  Government  of  relatively 
standardized  equipment  from  various  suppliers. 

4-3.  On  the  other  hand,  many  items  of  equipment,  such  as 
tractors,  earth-moving  equipment,  laundry  equipment,  etc., 
are  available  on  the  commercial  market.  Such  items  are 
commercially  designed,  and  a  manufacturer’s  design  may 
differ  markedly  from  his  competitor’s.  Each  manufacturer  is 
tooled  up  to  make  equipment  to  his  own  design,  and  it  would 
be  very  expensive  to  require  him  to  construct  equipment  to 
some  competitor’s  or  to  Government  design,  In  these  cases, 
the  Government  uses  performance  specifications  so  that 
competition  can  be  obtained  from  every  firm  which  regularly 
makes  a  suitable  commercial  product.  Such  a  specification 
fosters  competition  and  avoids  favoritism  which  would  occur 
by  the  adoption  of  one  company’s  design  or  a  Government 
design  which  was  more  nearly  1  ike  the  design  of  one  company 


than  of  others.  Such  a  specification  also  avoids  special 
retooling  and  production  starting  costs,  and  results  in  lower 
prices  to  the  Government. 

4- 4.  Performance  specifications  are  frequently  used  when 
no  suitable  commercial  item  is  available  and  when  there  is  no 
standardized  Government  design.  In  such  cases  where,  in  the 
opinion  of  the  buying  activity,  the  design  problem  is  well 
within  the  capacities  of  a  number  of  competent  firms  has  ing 
design  staffs,  purchase  will  be  nade  against  a  performance 
specification,  with  design  details  left  to  the  contractor.  In  this 
way,  it  is  possible  to  get  competition  for  items  of  specialized 
usage;  but  such  competition  is  necessarily  confined  to  firms 
which  are  competent  to  design  and  build  equipment  meeting 
the  agency’s  performance  requirement .  It  is  also  obvious  that 
research  and  development  contracts  are  performed  against 
what  are  basically  performance  specifications. 

5.  Specifications  in  Formal  Advertising 

5- 1.  The  necessity  for  definitive  specifications  is  clearly 
one  of  the  most  fundamental  criteria  for  formal  advertising 
A  sufficiently  detailed  and  complete  description  of  what  the 
Government  intends  to  buy  is  essential. 

5-2.  All  bidders  must  understand  what  is  being  bought, 
without  need  for  further  clarification,  in  order  that  the 
product  offered  will  comply  with  the  specifications  and  will 
fulfill  the  Government’s  need.  Thus,  any  critical  dimensions 
must  be  spelled  out  in  detail.  Any  necessary  quality  requirement 
must  be  fully  described.  At  the  same  time,  however,  the 
Government  must  avoid  imposing  unnecessary  conditions 
which  would  result  in  disqualifying  an  otherwise  acceptable 
product  because  it  fails  to  meet  the  essential  condition.  In 
short,  it  is  imperative  that  the  essential  features  of  the 
contemplated  contract  be  spelled  out  in  the  invitation  for 
bids,  so  that  all  prospective  suppliers  may  compete  on  an 
equal  basis.  In  practice,  this  is  a  difficult  requirement  to 
meet. 

5-3.  Need  for  Clarity.  The  real  problem  in  writing 
specifications  for  technical  items,  and  to  a  lesser  extent  for 
standard  items,  which  are  suitable  and  adequate  for  use  in 
formal  advertising  is  to  convey  complete  and  accurate 
understanding  of  what  is  required.  The  same  word  or 
expression  is  subject  to  varying  interpretations  by  different 
people.  The  prospective  bidder  in  formal  advertising  will 
invariably  interpret  the  specification  requirement  to  his  own 
advantage.  It  is  essential  that  he  do  this;  otherwise,  he  will 
lose  out  in  the  fierce  price  competition.  A  specification  is 
essentially  the  transfer  of  knowledge  between  minds.  Each 
mind  will  test  the  words  of  a  specification  against  its  own 
experience.  In  formal  advertising,  the  prospective  bidder 
must  make  his  own  interpretations  in  advance  with  no 
assistance  from  the  Government. 

5-4.  Need  for  Preciseness.  Specifications  for  use  in 
formal  advertising  must  be  much  more  precise  than  those 
used  for  negotiation.  This  is  so  because  in  advertised 
procurement  there  can  be  no  opportunity,  after  the  opening 
of  bids,  to  discuss  various  possible  interpretations  to  assure 
mutual  agreement.  Also,  because  competition  in  formal 
advertising  is  usually  limited  to  price,  bidders  are  likely  to 
offer  the  minimum  quality  item  which  will  be  responsive. 
This  means  that  the  specifications  must  be  immune  to 
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degradation  by  bidders  which  might  result  in  the  Government’s 
getting  an  inferior  product. 

6.  Principles  Relating  to  Specifications 

6- 1 .  There  are  several  general  principles  with  which  the 
Government  and  the  contractor  must  comply  in  order  for 
both  parties  to  fully  understand  the  specifications  of  the 
contract.  Compliance  with  these  principles  is  important  in 
defining  the  contracting  responsibilities  of  both  parties. 

6-2.  Contract  Must  be  Read  in  Its  Entirety.  It  is  a  basic 
tenet  of  law  that  a  contract  must  be  read  as  a  whole,  and  in  its 
entirety.  It  is  equally  elementary  that  meaning  must,  if 
possible,  be  given  to  all  the  language  employed.  An  accepted 
rule  of  interpretation  is  that  no  word  in  a  contract  is  to  be 
rejected  or  treated  as  a  redundancy,  or  as  meaningless,  if  any 
meaning  which  is  reasonable  and  consistent  with  the  other 
parts  can  be  given  to  it,  or  if  the  contract  is  capable  of  being 
construed  with  the  word  or  words  left  in. 

(A)  Thus,  in  determining  the  responsibilities  of  the 
contracting  parties,  and  the  performance  that  may  be  demanded 
of  a  contractor,  a  review  solely  of  the  *  ‘statement  of  work"  or 
item  description  is  not  sufficient.  In  accordance  with  this 
rule,  all  parts  of  the  contract  should  be  read  and  considered  in 
determining  what  is  required. 

(B)  "All  parts  of  the  contract"  includes  not  only  the 
contract  document  itself,  but  also  matters  referenced  or 
incorporated  by  reference.  This  of  course,  includes  any 
referenced  specifications  and  drawings  even  if  they  are  not 
recited  in  tout  in  the  contract  document  (or  appended  thereto). 

6-3.  Right  to  Require  Compliance.  Generally,  a 
contracting  party  has  the  right  to  strict  compliance  with  the 
specification  by  the  other  party.  Therefore,  a  contractor  who 
deviates  f rom  the  speci  fications  as  written  does  so  at  his  peril . 

(A)  However,  where  the  Government,  as  a  result  of 
misinterpretation  of  the  provisions  of  the  contract,  requires  a 
contractor  to  perform  work  not  called  for  under  its  terms,  the 
order  to  perforin  is  a  "change  order"  entitling  the  contractor 
to  an  equitable  adjustment  in  price  in  accordance  with  the 
"Changes"  article  in  the  contract. 

6-4.  Ambiguities.  If  the  contract  is  considered  ambiguous, 
the  ambiguity  must  be  construed  against  the  drafter  of  the 
language.  This  too  is  a  fundamental  legal  principle,  and  is 
equally  applicable  to  the  Government  and  the  contractor. 
Thus,  the  Government  is  the  "drafter,”  and  any  ambiguities 
will  be  construed  against  the  Government.  Obvious  ambiguity, 
however,  places  on  the  other  party  a  duty  to  seek  clarification. 
Failure  to  do  so  will  undermine  later  claims  based  on  the 
ambiguous  language. 

6-5.  Presumption  of  Adequacy  of  Government  Specifica¬ 
tions.  Where  the  Government  furnishes  design  specifications 
that  control  work  under  the  contract,  there  is  a  presumption 
that  the  specifications  are  adequate  for  the  purposes  intended 
and  that,  if  followed,  the  desired  result  will  be  obtained. 
There  is,  in  effect,  an  "implied  warranty"  that  the 
specifications  are  adequate. 

6-6  Effect  of  Contractor’s  Knowledge  of  Defective 
Specifications.  The  precedent  is  also  well-established  that 
where  a  contractor  is  required  to  proceed  under  specifications 
which  are  defective  or  incomplete,  or  which  make  the 
contract  impossible  to  perform,  such  situations  form  a  basis 


for  price  adjustment  under  the  “Changes"  clause,  together 
with  necessary  time  extensions  to  delivery  schedules,  even 
though  the  unattainable  requirement  is  ultimately  relaxed  to 
permit  performance. 

(A)  However,  if  the  contractor  knows,  or  perhaps  from 
his  experience  should  know,  that  the  desired  result  cannot  be 
obtained,  he  cannot  make  a  useless  thing  and  expect  to  be  able 
to  charge  for  it.  Where  the  contractor  knows,  or  should  have 
known,  that  the  specifications  are  defective,  he  is  under  a 
duty  to  apprise  the  Government  of  this.  He  discharges  his 
obligation  by  making  the  defect  known  to  the  Government. 
The  Government  then  has  a  duty  to  act.  Additionally,  where 
specifications  are  defective  on  their  face,  or  obviously 
unsuitable,  the  contractor  has  a  duty  to  inquire;  if  he  fails  to 
so  inquire,  he  cannot  successfully  advance  a  claim  of 
excusability. 

6-7.  Workmanlike  Performance.  Strict  compliance  with 
the  specifications  is  not  the  contractor's  only  responsibility. 
He  is  also  under  a  basic  duty  to  perform  in  the  best  and  most 
workmanlike  manner.  This  requires  a  performance  standard 
equal  to  that  of  a  qualified,  careful,  and  efficient  person 
performing  similar  work.  This  is  so,  even  if  the  standard  is 
not  set  forth  in  the  contract.  When  the  contract  does  not 
contain  detailed  specifications,  a  test  of  “skillful  and 
workmanlike”  performance  is  good  industry  practice. 

6-8.  Order  of  Preference.  Conflicts  sometimes  appear 
between  the  hasic  contract  and  the  specifications  or  drawings, 
or  between  the  specifications  and  the  drawings.  Generally 
speaking,  when  there  is  a  conflict  between  the  contract  and 
the  specifications  or  drawings,  the  terms  of  the  contract  will 
prevail;  if  the  conflict  exists  between  the  specifications  and 
the  drawings,  the  specifications  will  prevail.  However,  if  the 
document  of  precedence  is  silent  on  the  matter  and  the  matter 
is  not  in  conflict  with  some  other  provision,  the  “lesser” 
document  will  prevail.  For  example,  if  the  drawings  provide 
for  something  which  is  not  in  the  specification,  and  it  is  not  in 
conflict  with  the  specifications  or  the  basic  contract  document, 
the  drawing  would  prevail  to  that  extent.  This  is  necessarily 
so  under  the  rule  that  the  contract  must  be  read  as  a  whole. 

6-9.  Impossibility  of  Performance.  When  a  contractor 
undertakes  to  perform  under  a  performance  specification,  he 
assumes  the  risk  that  he  can,  in  fact,  accomplish  the  end 
result.  When  he  agrees  to  so  perform,  it  is  presumed  that  he 
knows  the  “state  of  the  art.”  Furthermore,  the  parties  are 
presumed  to  have  contracted  in  the  belief  that  the  state  of  the 
art  was  such  that  performance  was  possible. 

(A)  When  performance  requirements  cannot  be  met, 
contractors  sometimes  advance  the  argument  that  the  specifi¬ 
cations  were  impossible  of  performance.  When  the  per¬ 
formance  specifications  are  those  of  the  Government,  and  are 
impossible  to  perform,  the  contractor  will  be  relieved  of 
compliance. 

(B)  The  real  question  in  issue  in  these  instances  is  whether 
the  level  of  performance  called  for  is  beyond  the  reach  of  any 
contractor  in  the  field  or  is  merely  beyond  the  capacity  of  the 
contractor  concerned.  If  the  latter,  an  impossibility  of 
performance  situation  would  not  exist.  When  the  contractor 
is  a  leader  in  his  field,  the  argument  of  “impossibility"  is 
considerably  weakened,  and  the  position  is  much  more 
difficult  to  maintain. 

6-10.  Alternate  Methods  of  Performance.  Where  alternate 
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methods  of  performance  arc  permitted  by  the  specifications, 
the  contractor  has  freedom  of  choice.  However,  if  one 
method  is  impossible  to  perform,  illegal,  or  more  costly,  the 
contractor  is  expected  to  follow  the  other  method. 

7.  General  Rules  Applicable  to  Performance  under 
Specifications 

7-1 .  The  following  arc  general  rules  applied  to  questions 
involving  performance  and  specifications.  It  should  be  noted 
that  individual  circumstances  can  alter  their  application. 

(1)  When  the  Government  provides  complete  design 
information,  there  is  an  implied  warranty  that  an  acceptable 
product  will  result  if  specifications  are  met. 

(2)  If  frustration  is  encountered  in  determining  the  meaning 
of  conflicting  or  ambiguous  specifications,  interpretation 
will  be  in  favor  of  the  contractor  if  the  words  were  written  by 
the  Government. 

(3)  The  Government  is  entitled  to  strict  compliance  with 
quantitative  specifications,  although  substantial  compliance 
may  be  held  to  be  sufficient  (e.g.,  2,000  r.p.m.). 

(4)  Qualitative  specifications  are  interpreted  in  the  light 
of  custom  and  usage  in  the  particular  trade  or  profession  (e.g. 
watertight). 

(5)  Process  information  supplied  by  the  Government  on  a 
permissive  or  information  basis  does  not  warrant  commercial 
practicability. 

(6)  If  a  contractor’s  proposal  is  included  as  a  part  of  the 


specifications,  there  is  a  possibility  that  the  contractor  may  be 
held  to  the  performance  suggested  by  the  proposal  (technical 
message  as  opposed  to  marketing  message). 

(7)  A  contractor  may  not  sit  back  and  rely  on  a  patent 
ambiguity  in  specifications  and  then  demand  a  compensable 
change.  He  has  an  obligation  to  address  such  ambiguity  to  the 
attention  of  the  contracting  officer  prior  to  bid  submission. 

(8)  Requiring  either  a  greater  or  lesser  performance  than 
called  for  by  contract  is  a  “constructive  change,”  entitling 
the  contractor  or  the  Government  to  an  equitable  adjustment 
under  the  Changes  clause. 

(9)  Research  and  development  contracts  usually  do  not 
contain  design  specifications,  since  the  contractor  is  gen¬ 
erally  required  to  design  and  build  the  item  to  meet  performance 
specifications. 

(10)  In  the  event  of  a  discrepancy  between  design  speci¬ 
fications  and  performance  specifications,  the  performance 
specifications  generally  control. 

(11)  Most  contracts  provide  that,  in  addition  to  what  is 
shown  on  the  plans  and  what  is  spelled  out  in  the  specifications, 
the  contractor  shall  be  compelled  to  furnish  and  do  whatever 
is  necessary  to  provide  a  complete  system  or  do  a  complete 
job.  The  test  used  is  what  should  a  reasonable  contractor 
deduce  from  the  plans  and  specifications. 

(12)  Where  the  language  of  the  specification  is  indefinite, 
ambiguous,  or  of  doubtful  construction,  the  practical 
interpretations  of  the  parties,  as  evidenced  by  usage  or  course 
of  dealing,  controls. 
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Inspection,  Acceptance,  and  Warranties 


THE  PROBLEM  OF  QUALITY  is  of  prime  importance  in 
government  contract  law.  Many  disputes  concern  either 
difficulties  with  specifications  or  with  whether  the  items  or 
services  delivered  meet  those  specifications.  In  this  chapter, 
inspection,  delivery,  acceptance,  and  warranties  are 
examined— with  a  view  toward  interpreting  and  defining 
contract  compliance  with  respect  to  quality. 

1.  Inspection 

1-1. When  a  contract  is  awarded  by  the  government,  the 
contractor  assumes  responsibility  for  timely  delivery  and 
satisfactory  performance.  Performance  includes  furnishing 
the  quality  and  quantity  which  the  contractor  has  agreed  to 
deliver.  Inspection  requirements  are  included  in  every  contract. 

1-2.  DAR  defines  inspection  as  .  .  the  examination 
and  testing  of  supplies  or  services  including,  when  appropriate, 
raw  materials,  components,  and  intermediate  assemblies)  to 
determine  whether  they  conform  to  contract  requirements.” 
(DAR  14-001.3). 

1-3. Purpose.  The  purpose  of  inspection  is  to  determine 
whether  the  product  or  service  conforms  exactly  to  what  the 
Government  has  ordered.  The  extent  of  inspection  varies 
with  the  dollar  value  of  the  contract  and  with  the  type  of 
product.  For  example,  a  contract  for  “off-the-shelF’  items 
under  small  purchase  procedures,  may  require  minimum 
inspection  after  the  items  are  received  at  their  destinations. 
Such  inspection  may  be  limited  to  counting  items,  determining 
damage  in  transit,  and  verifying  that  the  items  are  what  was 
ordered.  On  the  other  hand,  a  contract  for  sophisticated 
aircraft  or  missile  parts  or  assemblies  will  require  a  detailed 
inspection  system  which  starts  with  the  raw  materials, 
continues  through  production,  and  ends  with  the  completed 
item.  Faulty  inspection  of  one  part  during  production  could 
result  in  acceptance  of  a  poor  quality  end  item,  which  could 
cause  aborted  missions  and  loss  of  life. 

1-4.  Basic  Government  contract  policy  concerning  quality 
is  that  contractors  are  responsible  for  controlling  product 
quality  and  for  offering  only  those  items  which  conform  to 
contract  requirements.  The  inspection  clauses  contained  in 
Acquisition  Regulations  establish  contractor  inspection 
responsibilities  and  vest  in  the  Government  certain  rights. 
Improper  application  of  the  procedures  (of  inspection,  waivers, 
corrections  or  replacements,  and  final  acceptance)  may 
jeopardize  the  Government’s  legal  rights. 

1-3.  ’Iferms  and  Conditions  of  Inspection  and  Control 
of  Quality.  The  contract  itself  will  contain  the  specifications 
or  the  description  of  the  supplies  or  services  and,  when 


appropriate,  terms  and  conditions  concerning  inspection  and 
control  of  quality.  These  terms  and  conditions  are  called 
contract  quality  requirements. 

1-6.  T^pes  of  Quality  Requirements.  There  are  four  basic 
types  of  quality  requirements  which  obligate  a  contractor  to 
perform  inspection  and  to  control  the  quality  of  his  product. 
These  requirements  also  establish  the  basis  for  Government 
inspection  of  supplies  and  services.  For  each  procurement 
situation,  the  contract  quality  requirement  should  clearly 
define  contractor  responsibility  in  a  document  that  is  enforce¬ 
able  and  that  can  be  administered.  Contracts  which  contain 
ambiguous  terms,  inadequate  inspection/acceptance  criteria, 
and  omissions,  jeopardize  the  Government’s  ability  to  obtain 
a  quality  product. 

(A)  Standard  Inspection  Requirement.  The  standard 
inspection  requirement  in  the  contract  requires  the  contractor 
to  establish  and  maintain  an  inspection  system  not  otherwise 
defined  except  that  it  shall  be  acceptable  to  the  Government. 
Included  in  the  usual  ‘‘boiler  plate”  contract  inspection 
clause  is  contractor  liability  for  latent  (hidden)  defects, 
fraud,  and  gross  mistakes  that  amount  to  fraud.  In  substance, 
the  standard  inspection  requirement  actually  is  the  founda¬ 
tion  upon  which  all  other  Government  inspection  specifications 
are  based.  When  the  supplies  are  standard  parts  (commercial 
or  military)  of  simple  design  produced  by  a  manufacturer,  it 
should  not  be  necessary  for  the  Government  to  spell  out  the 
precise  details  of  how  the  desired  quality  will  be  obtained  or 
measured.  In  combination,  the  commodity  specification  or 
purchase  description  and  the  standard  inspection  clause  are 
sufficient  to  establish  the  supplier’s  responsibility  for  the 
quality  of  contract  items  tendered  to  the  Government. 

(B)  Inspection  System  Requirement.  In  addition  to  the 
standard  inspection  requirement,  the  contract  may  stipulate 
that  the  contractor  shall  establish  and  maintain  an  inspection 
system  in  accordance  with  a  higher  Government  standard. 
The  objectives  and  essential  elements  of  such  an  inspection 
system  are  prescribed  in  military  specification  MIL-I-45208A, 
which  is  referenced  in  all  DOD  contracts  requiring  defined 
inspection  systems.  Specification  MIL-I-45208A  is  intended 
for  use  on  those  contract  items  which  are  of  such  a  nature  or 
complexity  that  the  required  quality  cannot  be  attained  unless 
the  contractor  establishes  Government-specified  inspection 
controls  for  operations  not  identified  in  the  commodity 
specification  or  purchase  description. 

(C)  Quality  Program  Requirement.  In  addition  to  the 
above  inspection  requirements,  the  contract  may  stipulate 
that  the  contractor  shall  establish  and  maintain  a  quality 
program  in  accordance  with  a  Government  inspection  standard. 
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The  objectives  and  essential  elements  of  such  a  quality 
program  are  prescribed  in  military  specification  MIDQ- 
9858A,  which  is  referenced  in  all  contracts  requiring  a 
defined  quality  program.  Specification  MIDQ-9858A  is 
intended  for  use  on  those  contract  items  which  are  of  such  a 
nature  or  complexity  that  the  required  quality  cannot  be 
attained  unless  the  contractor  established  a  Government- 
specified  quality  control  program  encompassing  all  contractor 
activities  in  performance  of  the  contract  (e.g.,  design, 
manufacturing,  testing,  packaging,  etc.). 

(D)  Product  Inspection  Requirement.  A  product  inspection 
requirement  is  the  simplest  inspection  requirement,  and  is 
used  in  accordance  with  the  provisions  of  a  Federal  or 
military  product  specification  referenced  in  the  contract.  It  is 
advisable  to  consider  the  extent  of  evidence  required  to 
substantiate  the  fact  that  actual  inspection  was  performed. 
The  contractor  is  required  to  furnish  documentation  in  the 
form  of  records  or  test  reports  attesting  to  his  having  per¬ 
formed  the  stipulated  inspection/quality  control  tasks,  and 
reflecting  the  results  thereof.  This  is  particularly  important 
for  those  contracts  involving  Government  inspection  and/or 
acceptance  at  the  point  of  manufacture. 

1-7.  Extent  of  Inspection.  The  basic  responsibility  for 
inspection  and  quality  is  the  contractor's.  He  is  responsible 
for  controlling  product  quality  and  for  offering  to  the 
Government  only  those  supplies  and  services  that  conform  to 
contract  requirements,  and  for  maintaining  and  furnishing 
evidence  of  this  conformance.  The  Government’s  role  is  to 
determine  how  much  it  should  inspect  to  insure  the  effective¬ 
ness  of  a  contractor’s  procedure.  The  more  inspecting  the 
Government  does,  the  more  the  contractor  is  relieved  of  his 
responsibility.  The  determination  is  usually  made  after 
considering  four  factors: 

(1)  Integrity  and  reliability  of  the  contractor  as  a  quality 
producer; 

(2)  The  adequacy  of  the  contractor’s  inspection  system— 
which  would  include  incoming  material,  lab  testing,  in- 
process  inspection,  end  item  inspection,  packaging,  packing, 
crating,  and  marking; 

(3)  Previous  Government  experience  with  the  contractor; 

(4)  The  nature  and  value  of  the  item  involved. 

1-8.  Methods  of  Inspection.  Methods  of  inspection  involve 
the  way  that  the  production  process  is  examined  as  well  as 
points  in  the  process  at  which  examination  occurs.  There  are 
several  ways  of  performing  examinations.  The  most  commonly 
used  are:  (a)  visual  and  dimensional  checks,  and  (b)  conducting 
or  witnessing  physical  or  performance  tests. 

(A)  Visual  checks  ate  done  by  eyesight;  and  the  inspector 
exercises  a  great  amount  of  personal  judgment.  This  kind  of 
examination  reveals  surface  defects,  missing  pieces,  and 
parts  out  of  alignment.  The  dimensional  check  is  made  with 
gauges  and  micrometers. 

(B)  Conducting  or  witnessing  physical  or  performance 
tests  involves  more  objectivity.  Seeing  a  motor  run  or  an 
aircraft  fly,  or  a  submarine  submerge  are  examples  of  this 
kind  of  examination.  Chemical  tests  to  determine  chemical 
composition,  and  physical  tests  to  determine  hardness,  are 
also  in  this  category  of  examination. 

1-9.  Points  at  Which  Inspection  May  Be  Performed. 
Inspection  may  be  performed  at  several  points  along  the 
production  route. 


(A)  Materials.  The  quality  and  type  of  raw  materials  used 
may  affect  the  quality  of  the  end  product.  Properties  of 
materials  such  as  hardness,  brittleness,  malleability,  and 
machineability  may  change  with  succeeding  operations. 
When  raw  material  properties  contribute  to  the  functioning 
of  the  end  product,  examinations  of  these  materials  are  made 
either  at  the  subcontractor's  plant  or  at  the  receiving  point  in 
the  prime  contractor's  facility. 

(B)  Manufacturing  Process.  Some  quality  characteristics 
cannot  be  verified  by  means  of  end  product  inspection. 
Therefore,  an  inspection  of  the  manufacturing  process  itself 
will  reveal  whether  these  special  characteristics  are  ade¬ 
quately  controlled.  Examples  of  these  processes  are  heat- 
treating,  electro-plating,  forging,  casting,  and  welding. 

(C)  Subassemblies.  When  subassemblies  can  be  changed 
or  damaged  before  they  are  incorporated  into  the  end  item, 
inspection  is  made  at  accessible  points  of  the  in-process 
assembly  of  parts. 

(D)  End  Item.  Inspection  of  completed  supplies  is  necessary 
to  assure  that  contract  requirements  have  been  met.  The 
responsibility  of  the  contractor  for  inspection  of  completed 
supplies  requires  that  he  complete  all  examinations  and  tests 
set  forth  in  the  specifications.  As  the  first  step,  the  contractor 
will  verify  that  all  previous  inspection  operations  have  been 
performed.  The  inspections  and  tests  performed  must  provide 
sufficient  evidence  of  complete  compliance  with  contract 
requirements. 

1-10.  Now  that  we  have  had  a  brief  exposure  as  to  what 
inspection*  is-and  how  it  is  used,  we  shall  examine  the  DAR 
Inspection  clause  which  establishes  inspection  requirements 
for  DOD  contracts.  The  basic  clause  for  firm  fixed  price 
supply  contracts,  DAR  7-103.5.  serves  as  the  basis  for 
inspection  clauses  for  other  contract  situations .  Let  us  look  at 
the  basic  clause,  as  set  forth  in  Appendix  D,  and  discuss  its 
requirements  and  legal  ramifications. 

1-11.  The  Government’s  Right  to  Inspect.  The  first 
section  (a)  of  this  clause  states.  “All  supplies  (which  term 
throughout  this  clause  includes  without  limitation  raw 
materials,  components,  intermediate  assemblies,  and  end 
products),  shall  be  subject  to  inspection  and  test  by  the 
Government,  to  the  extent  practicable  at  all  times  and  places 
including  the  period  of  manufacture,  and  in  any  event  prior  to 
acceptance.”  This  section  of  the  clause,  then,  gives  the 
Government  the  right  to  inspect  all  materials  and  workmanship 
at  any  time  and  any  place  where  work  on  a  contract  is  being 
performed.  Although  the  following  examples  place  test 
requirements  and  responsibility  on  the  contractor,  the 
Government  reserves  the  right  to  perform  any  tests  and 
inspections  necessary  to  assure  that  the  contractor  is  doing 
what  is  required.  Let  us  examine  several  typical  “time/place” 
situations. 

1-12.  First  Article  Approval.  This  inspection,  test,  and 
evaluation  of  a  "first  article"  is  designed  to  assure  a  satisfactory 
product.  A  first  article  may  be  pre-production  models,  initial 
production  samples,  test  samples,  first  lots,  pilot  models,  or 
pilot  lots.  Approval  involves  testing  and  evaluating  the  first 
article  for  conformance  with  contract  requirements  before  or 
in  the  initial  stage  of  production. 

(A)  First  article  approval  tends  to  minimize  risks  for  the 
contractor  and  for  the  Government.  It  says  to  the  contractor, 
“manufacture  the  additional  articles  just  like  this  one.”  To 


76 


.■« . 
\-v 


>*.’• 
■.  s 

y.‘. 


the  Government,  it  says  “chances  are  in  favor  of  a  quality 
product  on  time." 

(B)  A  DAR  clause,  First  Article  Approval-Contractor 
Testing,  is  used  by  DOD  when  the  contractor  is  responsible 
for  conducting  first  article  approval  tests.  When  the  Govern¬ 
ment  desires  to  conduct  the  tests,  a  different  DAR  clause  is 
used. 

(C)  A  first  article  approval  clause  is  appropriate  if  the 
Government  wants  assurance  that  a  product  is  satisfactory 
when  it  has  not  been  previously  furnished  by  the  contractor; 
or  it  has  been  previously  furnished  by  the  contractor,  but 
many  specification  changes  have  occurred;  or  a  performance 
specification  is  applied.  This  clause  is  also  used  when  the 
approved  article  is  to  serve  as  a  manufacturing  standard. 

1-13.  Pre-production  Testing.  First  assurance  of  quality 
must  start  early.  Therefore,  a  considerable  amount  of  pre- 
production  testing  effort  is  exerted. 

(A)  Measuring  and  Testing  Equipment.  The  contractor 
must  provide  gauges  and  other  measuring  and  testing  devices 
to  assure  that  supplies  and  materials  meet  contract  specifica¬ 
tions.  Inspection  of  these  devices,  by  the  contractor,  is 
necessary  to  insure  that  they  are  calibrated  according  to 
specific  national  standards.  The  testing  and,  if  necessary, 
adjustment  and  calibration  of  the  instruments  is  done  at 
specified  intervals  prior  to  and  during  production.  The  prime 
contractor  must  also  assure  that  subcontracts  follow  the  same 
procedure. 

(B)  Production  Tooling.  When  production  jigs,  fixtures, 
tooling  masters,  templates,  patterns  and  such  devices  are 
used  as  media  of  inspection,  they  must  be  proved  for 
accuracy  prior  to  use.  The  devices  are  also  inspected  at 
specific  intervals  during  their  use  so  that  adjustment,  replace¬ 
ment,  or  repair  is  done  before  inaccuracies  develop. 

(C)  Materials.  All  suppliers'  and  vendors'  materials  are 
inspected  upon  receipt  to  assure  conformance  with  technical 
requirements.  Raw  materials  are  laboratory  tested  as  necessary 
to  assure  that  materials  conform  to  the  necessary  physical, 
chemical  or  other  technical  requirements.  Subcontractors 
and  suppliers  must  exercise  equivalent  control  over  raw 
materials  used  in  the  production  of  parts  and  items  that  they 
supply  to  the  contractor. 

1-14.  During  Manufacture.  This  inspection  process  is 
perhaps  the  most  complex  and  time  consuming  of  all.  It  is 
during  this  time  and  place  that  quality  is  controlled  most 
closely. 

(A)  Controlled  Conditions.  The  contractor  must  assure 
that  all  machining,  wiring,  batching,  shaping,  and  all  basic 
production  operations  of  any  type,  together  with  all  pro¬ 
cessing  and  fabricating  of  any  type,  are  accomplished  under 
controlled  conditions.  Controlled  conditions  include  docu¬ 
mented  work  instructions,  adequate  production  equipment, 
and  any  special  working  environment.  These  controlled 
conditions  must  also  be  used  during  physical  examinations, 
tests,  or  measurements  of  the  materials  or  products 
processed  through  each  work  operation. 

(B)  Processed  Materials.  Inspection  and  monitoring  of 
processed  materials  or  products  must  be  accomplished  in  any 
“suitable,  systematic  manner"  selected  by  the  contractor. 
This  selection  may  include  inspection  by  machine  operators, 
automated  inspection  gauges,  moving  line  or  lot  sampling, 
setup  or  first  piece  approval,  or  production  line  inspection, 


employed  in  any  combination  that  will  adequately  and 
efficiently  protect  product  quality  and  the  integrity  of 
processing. 

(C)  Complex  Processes.  Certain  chemical,  metallurgical, 
biological,  sonic,  electronic,  and  radiological  processes  are 
of  such  a  complex  and  specialized  nature  that  much  more  than 
ordinary  work  instructions  are  needed.  For  these  special 
processes,  the  contractor  must  assure  that  the  process  control 
procedures  or  specifications  provide  for  special  inspections, 
authorization,  and  monitoring  to  the  standard  necessary  for 
this  ultra  precise  and  supereomplex  work  function. 

1-15.  Prior  to  Shipment.  Government  inspection  of  the 
completed  item  is  often  performed  at  a  contractor's  plant 
prior  to  shipment  of  the  supplies;  however,  the  terms  of  the 
contract  will  specify  where  final  inspection,  as  well  as 
acceptance,  will  be  made.  Final  inspection  and  testing  of 
completed  products  will  provide  a  measure  of  the  overall 
quality  of  the  completed  product.  Inspection  will  also  be 
performed  of  preservation,  packaging  and  shipping  methods 
(to  protect  the  products  and  to  prevent  damage,  loss  and 
deterioration).  These  specifications  are  described  in  the 
contract,  and  strict  conformance  is  vital. 

1-16.  At  Destination.  If  origin  inspection  is  called  for  in 
the  contract,  a  cheek  at  the  destination  will  also  be  made  (to 
determine  any  damage  in  transit,  verify  quantities,  and 
spot-check  for  possible  substitution  or  fraud).  If  destination 
inspection  is  called  for  in  a  contract,  such  inspection  is 
usually  limited  to  low  dollar-value  shipments  of  nontechnical 
items  with  a  noncritical  end-Use.  Destination  inspections  are 
also  performed  in  situations  where  the  required  test  equip¬ 
ment  is  located  only  at  the  destination.  In  the  case  of 
government  purchase  for  resale  of  brand  name  items,  or 
purchase  of  perishables,  inspection  is  performed  at  destination. 

1-17.  The  Contractor  Provides  Facilities.  After  estab¬ 
lishing  the  Government’s  right  to  inspect,  the  clause  further 
states,  “If  any  inspection  or  test  is  made  by  the  Government 
on  the  premises  of  the  Contractor  or  subcontractor,  the  Con¬ 
tractor  without  additional  charge  shall  provide  all  reasonable 
facilities  and  assistance  for  the  safety  and  convenience  of  the 
Government  inspectors  in  the  performance  of  their  duties.” 
The  contractor  may  also  be  responsible  for  furnishing  labor 
to  assist  the  Government  inspectors. 

1-18.  When  the  Government  performs  inspection  a', 
locations  other  than  the  contractor’s  (or  subcontractor’s) 
premises,  the  inspections  are  at  the  Government’s  expense. 
DAR  states,  “If  Government  inspection  or  test  is  made  at  a 
point  other  than  the  premises  of  the  Contractor  or  a  subcon¬ 
tractor,  it  shall  be  at  the  expense  of  the  Government  except  as 
otherwise  provided  in  this  contract; .  ...” 

1-19.  The  basic  inspection  clause  continues  with  “All 
inspections  and  tests  by  the  Government  shall  be  performed 
in  such  a  manner  as  not  to  unduly  delay  the  work.”  If  the 
contract  specified  a  test  schedule,  e.g.,  a  number  of  days 
after  submission  of  an  item  for  test,  and  the  government 
unreasonably  delays  the  test,  the  contractor  may  either  obtain 
a  delivery  time  extension  or  recover  additional  costs  caused 
by  the  delay  or  both.  If  the  contract  is  silent  on  a  test  schedule, 
the  Government  is  expected  to  complete  its  tests  within  a 
reasonable  length  of  time. 

1-20.  The  Government  may  charge  to  the  contractor  any 
additional  costs  for  contractor -caused  delays  or  for  Govern 
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ment  reinspection  of  rejected  items.  DAR  provides,  “The 
Government  reserves  the  right  to  charge  to  the  Contractor 
any  additional  cost  of  Government  inspection  and  test  when 
supplies  are  not  ready  at  the  time  such  inspection  and  test  is 
requested  by  the  Contractor  or  when  reinspection  or  retest  is 
necessitated  by  prior  rejection.  ’  ’  The  inspection  clause  gives 
the  Government  the  right  to  reject  any  defective  material  or 
workmanship,  or  require  its  correction.  The  method  used 
to  identify  corrected  items,  the  impact  of  inspection  on 
contractor  responsibility,  and  the  handling  of  ambiguous 
specifications  will  not  be  considered. 

1-21.  When  submitting  a  corrected  item  for  inspection, 
the  contractor  must  disclose  to  the  Government  the  identity  of 
the  corrected  item  or  why  it  was  corrected.  The  clause  states, 
“Supplies  or  lots  of  supplies  which  have  been  rejected  or 
required  to  be  corrected  shall  be  removed,  or  if  permitted  or 
required  by  the  Contracting  Officer,  corrected  in  place  by 
and  at  the  expense  of  the  Contractor  promptly  after  notice, 
and  shall  not  thereafter  be  tendered  for  acceptance  unless  the 
former  rejection  or  requirement  of  correction  is  disclosed.” 

1-22.  The  Government  may,  at  any  time  prior  to  ac¬ 
ceptance,  reject  any  item  for  defects  even  though  prior 
Government  inspections  and  tests  had  not  rejected  the  items. 
“The  inspection  and  test  by  the  Government  of  any  supplies  or 
lots  thereof  does  not  relieve  the  Contractor  of  any  responsibility 
regarding  defects  or  other  failures  to  meet  the  contract 
requirements  which  may  be  discovered  prior  to  acceptance.  ” 
It  must  be  remembered  that  the  inspection  clause  is  for  the 
Government’s  benefit;  therefore,  continuing  inspection  is 
contemplated  during  production.  Even  when  a  Government 
inspector  has  approved  specific  components,  they  may  be 
rejected  if  found  defective  prior  to  acceptance.  After  an  item 
has  been  approved  and  later  correction  required,  the  con¬ 
tractor  cannot  recover  the  additional  costs  of  correction. 
Some  interesting  exceptions  are  worth  noting,  however. 

1-23.  If  a  Government  inspector  approved  an  item  based 
on  an  extremely  sloppy  inspection  (grossly  indifferent  in¬ 
spection),  subsequent  reinspection  and  rejection  may  entitle 
the  contractor  to  a  contract  time  extension  equal  to  the  delay. 
Unreasonable  interference  (by  a  Government  inspector)  with 
a  contractor's  production  will  warrant  relief  to  a  contractor 
by  an  extension  of  time  c:  additional  dollars,  or  both. 
Unreasonable  interference  may  occur  when  repeated  inspec¬ 
tions  result  in  rejection  of  previously  approved  items. 

1-24.  Contractor  Failure  to  Correct  Defects.  The  in¬ 
spection  clause  provides  for  specific  measures  to  be  taken  in 
the  event  that  a  contractor  fails  to  correct  a  defective  item.  If 
the  contractor  fails  promptly  to  remove  such  supplies,  or  lots 
of  supplies,  which  are  required  to  be  removed,  or  fails  to 
promptly  replace  or  correct  such  supplies  or  lack  of  supplies, 
the  Government  may  replace  or  correct  them  at  the  con¬ 
tractor's  expense,  terminate  the  contract  for  default,  or 
require  delivery  at  equitably  reduced  prices.  If  the  contractor 
fails  to  agree  to  the  reduced  price,  it  shall  be  considered  to  be 
a  dispute  concerning  a  question  of  fact  under  the  Disputes 
Article. 

1  25.  Replace  or  Correct.  The  Government  may  award  a 
new  contract  for  a  replacement  item  and  charge  the  cost  to  the 
first  contractor;  or  the  Government  may  use  its  own  re¬ 
sources  to  correct  the  defective  items.  It  would  then  charge 


the  contractor  with  reasonable  costs  of  direct  labor,  equip¬ 
ment,  and  overhead. 

1-26.  The  preferred  remedy  would  include  the  correction 
of  the  item  in  place.  If  time  is  a  problem  (system  continuity), 
the  contract  should  include  correction  within  a  certain  time 
after  a  defect  is  found.  Whether  the  items  are  replaced  or 
corrected,  the  corrected  or  new  item  should  be  similar  to  the 
original  requirement  in  functional,  mechanical  and  design 
characteristics.  We  do  not  want  to  obtain  “gold-plated” 
versions  of  the  basic  requirement. 

1-27.  Default  Termination.  The  Government  may  choose 
to  terminate  the  contract  for  default  rather  than  replace  or 
correct  items  through  this  “last  resort”  type  of  action.  In  this 
case,  the  contractor  will  not  be  paid  for  any  costs  incurred, 
and  will  also  be  required  to  pay  the  Government  any  increase 
in  price. 

1-28.  Price  Reduction.  When  the  rejected  material  is 
urgently  needed  and  it  is  not  feasible  to  replace  or  correct  a 
nonconforming  item,  the  Government  may  choose  to  use  this 
material  at  a  reduction  in  price.  The  extent  of  adjustment  is 
determined  by  the  Contracting  Officer.  Normally,  the 
adjustment  will  not  exceed  the  reasonable  value  to  the 
Government  after  considering  the  possible  cost  of  correcting 
the  item.  The  price,  however,  should  be  low  enough  to 
discourage  similar  errors  in  the  future.  However,  the 
Contracting  Officer  cannot  reduce  it  in  an  amount  that  would 
constitute  a  penalty,  but  only  in  the  amount  of  dollar  damages 
that  the  Government  can  prove.  The  price  adjustment  is  done 
by  a  formal  contract  change.  If  the  Contracting  Officer  and 
contractor  do  not  agree  on  what  is  an  equitable  price,  this 
failure  to  agree  may  be  considered  a  dispute  over  a  question 
of  fact  under  the  Disputes  Article. 

1-29.  Contractor’s  Inspection  System.  One  additional 
inspection  clause  feature  imposes  on  a  contractor  a  requirement 
to  use  an  acceptable  inspection  system.  “The  Contractor 
shall  provide  and  maintain  an  inspection  system  acceptable  to 
the  Government,  covering  the  supplies  hereunder.  Records 
of  all  inspection  work  by  the  Contractor  shall  be  kept 
complete  and  available  to  the  Government  during  the 
performance  of  this  contract  and  for  such  longer  period  as 
may  be  specified  elsewhere  in  this  contract.” 

1-30.  The  contractor's  records  of  inspection  will  be 
available  for  the  Government  inspector,  and  copies  of 
individual  records  will  be  provided  upon  request.  As  a 
minimum  requirement,  the  inspection  and  testing  records 
must  indicate  the  nature  of  the  observations,  the  number  of 
observations  made,  and  the  number  and  type  of  deficiencies 
found.  Records  will  also  indicate  the  acceptability  of  work  or 
products  and  the  action  taken  in  connection  with  deficiencies. 

1-31.  Expanded  Contract  Responsibility.  In  addition 
to  the  standard  inspection  clause  requirement  for  an  acceptable 
contract  inspection  system,  the  contract  may  also  contain 
clauses  requiring  additional  contractor  effort  to  assure 
acceptable  quality.  When  the  technical  requirements  of  a 
contract  are  such  as  to  require  control  of  quality  by  in  process 
as  well  as  end  item  inspection,  DOD  uses  a  military 
specification,  MIDI-45208,  in  addition  to  the  prescribed 
inspection  clause.  The  in-proccss  inspections  control 
measuring  and  testing  equipment,  drawings  and  changes, 
documentation  and  records. 

1-32.  When  the  technical  production  requirements  of 
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complex  supplies,  components,  equipments  and  systems 
require  additional  controls  above  those  of  MIL-I-45208 
(inspection  system),  DOD  uses  the  prescribed  inspection 
clause  with  another  military  specification,  MIL-Q-9858, 
which  sets  out  functional  criteria  for  a  complex,  complete 
quality  assurance  system.  When  MIL-Q-9858  is  used, 
MIL-I-45208  is  not  used.  In  addition  to  in-process  controls, 
this  “MIL  SPEC”  includes  organization,  planning,  work 
instructions,  documentation  control,  work  operations,  and 
manufacturing  processes.  “The  purpose  of  this  control  is  not 
only  to  assure  that  particular  units  of  hardware  conform  to 
contractual  requirements,  but  also  to  assure  interface 
compatability  among  these  units  of  hardware  when  they 
collectively  comprise  major  equipment,  subsystems  and 
systems.” 

1-33.  Comparison  of  Inspection  Clauses.  It  was  stated 
earlier  that  the  inspection  clause  in  firm  fixed-price  supply 
contracts  served  as  a  basis  for  inspection  clauses  of  other  types 
of  contracts.  A  brief  review  of  these  other  types  of  clauses 
and  concomitant  comparisons  with  supply  contracts  will 
illustrate  this  basis. 

1-34.  Fixed  Price  Construction.  An  example  of  the 
clause  used  in  fixed-price  construction  contracts  is  contained 
in  DAR  7-602.11  (Appendix  D).  The  differences  from  the 
Supply  clause  are: 

(1)  Inspection  and  test  are  performed  in  such  manner  as 
not  to  unnecessarily  delay  the  work.  This  is  similar  to  the 
supply  contract  clause  except  that  since  construction  contracts 
usually  contain  a  “Suspension  of  Work"  clause,  the  contractor 
may  be  compensated  for  unreasonable  Government  delays  in 
inspection  or  testing. 

(2)  Before  acceptance,  the  Government  can  require 
removal  or  tearout  of  the  completed  work.  If  work  is 
defective,  the  contractor  pays  for  the  inspection  cost  and 
rework.  If  work  is  acceptable,  the  contractor  is  compensated 
for  the  inspection  time  and  for  reconstruction  of  the  work. 

(3)  Acceptance  is  similar  to  that  of  the  supply  contract 
except  that  if  any  other  warranty  is  applicable,  acceptance  by 
the  Government  is  not  conclusive. 

1-35.  Fixed-Price  Research  and  Development.  An 
example  of  the  applicable  clause  in  fixed-price  research  and 
development  contracts  is  contained  in  DAR  7-302. 4(a). 
When  the  contract  objective  is  end  items  rather  than  drawings 
and  reports,  this  clause  may  be  used.  The  Contracting 
Officer  may  determine  that  the  clause  is  impracticable  and 
use  a  short-form  clause  instead,  as  written  in  DAR  7-302. 4(b). 
The  short  form  clause  merely  gives  the  Government  the  right 
to  inspect,  and  requires  the  contractor  to  make  facilities 
available  to  the  inspectors.  The  (a)  clause  (long  form) 
differences  from  the  basic  inspection  clause  are: 

(1)  The  Government  may  inspect  the  premises  of  the 
contractor  and  any  subcontractor. 

(2)  If  the  contractor  fails  to  replace  or  correct  defective 
work,  the  Contracting  Officer  may  accept  such  work  at  an 
equitable  reduction  in  price.  This  is  the  only  relief  offered  to 
the  Government  in  an  R  &  D  fixed-price  contract  inspection 
clause. 

(3)  All  other  inspection  conditions  are  similar  to  those  in 
a  firm  fixed-price  supply  contract. 

I  -36.  Cost-Reimbursement  Supply  and  Research  and 
Development.  The  features  of  both  types  of  cost- 


reimbursement  contracts  are  the  same,  and  will  be  described 
at  the  same  time.  The  titles  of  the  clauses  differ.  For 
Cost-Reimbursement  Supply  contracts,  DOD  uses  DAR 
clause  7-203.5,  “Inspection  of  Supplies  and  Correction  of 
Defects,”  For  Research  and  Development  contracts,  DAR 
clause  7-402. 5(a)(  1 ),  “  Inspection  and  Correction  of  Defects,” 
is  used.  These  clauses  have  the  same  basic  provisions  as  the 
fixed-price  supply  clause  with  the  exception  that  in  the  cost 
reimbursement  contract: 

(1)  The  Government  may  inspect  the  premises  of  the 
contractor  and  any  subcontractor. 

(2)  Unless  otherwise  provided  or  unless  acceptance  has 
already  occurred,  acceptance  shall  be  deemed  to  have  occurred 
not  later  than  60  days  after  delivery  for  the  supply  clause  and 
90  days  for  the  R  &  D  clause. 

(3)  The  Government  may  require  contractor  correction 
or  replacement  of  supplies  at  any  time  up  to  6  months  after 
acceptance  if  at  the  time  of  delivery  they  were  defective. 
Contractor’s  costs  will  be  paid  by  the  Government,  but  no  fee 
will  be  paid. 

(4)  If  the  contractor  does  not  replace  or  correct  promptly, 
the  Government  may  replace  or  correct  and  either  charge  the 
contractor  for  the  cost  or  reduce  the  contractor’s  fixed-fee.  In 
the  event  of  undelivered  supplies,  the  Government  may 
reduce  the  fixed  fee,  or  terminate  for  default. 

(5)  At  any  time  after  acceptance,  the  contractor  may  be 
required  to  replace  or  correct  defective  supplies  if  the  defects 
resulted  from  fraud,  lack  of  good  faith,  or  willful  misconduct 
of  the  contractor’s  supervisors. 

(6)  Contractor  has  no  continuing  obligation  for  correction 
of  latent  defects. 

1-37.  Fixed-Price  Incentive.  The  inspection  clause  used 
in  fixed-price  incentive  contracts  is  the  same  as  the  basic  fixed 
price  supply  contract  clause  except  for  paragraph  “b”  which 
is  quoted  here  in  part.  “Prior  to  the  establishment  of  the  total 
final  price,  the  cost  of  replacement  or  correction  shall  be 
considered  as  a  cost  incurred,  or  to  be  incurred,  for  the 
purpose  of  negotiating  the  total  final  negotiated  cost  under 
the  incentive  price  revision  clause  of  this  contract.  After  the 
establishment  of  the  total  final  price,  all  replacements  or 
corrections  made  by  the  Contractor  shall  be  accomplished  at 
no  increase  in  the  total  final  price.  ’  ’  This  clause  also  provides 
for  contractor  replacements  or  corrections  of  defective 
supplies.  If  the  contractor  does  not,  the  Government  may 
replace  or  correct,  and  reduce  the  final  price;  or  the 
Government  may  terminate  for  default. 

1  -38.  Fixed-Price  Redeterminable.  An  inspection  clause 
similar  to  the  fixed-price  incentive  is  used  in  price 
redeterminable  contracts,  and  treats  costs  of  replacement  and 
correction  in  the  same  manner. 


2.  Acceptance 

2-1 .  Acceptance  is  the  act  of  an  authorized  agent  of  the 
Government  by  which  the  Government  agrees  that  the  supplies 
or  services  submitted  by  a  contractor  conform  to  all 
requirements  of  the  contract.  This  includes  quality,  quantity, 
and  the  condition  of  the  supplies.  The  contract  itself  will 
include  the  time  and  place  of  acceptance.  The  acceptance 
procedure  is  important  because  at  the  time  and  place  of 
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acceptance,  title  passes  from  the  contractor  to  the  Government. 
The  contract  also  states  that  acceptance  is  final  except  for 
latent  defects,  fraud,  or  such  gross  mistakes  as  amount  to 
fraud.  Because  of  the  finality  of  the  act  of  acceptance,  an 
understanding  of  the  procedure  is  important. 

2-2.  The  contract  terms  control  where  items  will  be 
accepted.  These  points  of  acceptance  may  be  either  at  the 
contractor’s  plant  or  at  destination  or  somewhere  else  by 
mutual  agreement.  Normally,  when  a  contract  requires 
Government  quality  assurance  actions  at  a  plant,  acceptance 
will  be  at  the  plant.  When  quality  assurance  actions  are 
performed  at  destination,  acceptance  will  ordinarily  be  at 
destination. 

2-3.  After  deli  very  is  made,  a  reasonable  period  of  time  is 
allowed  for  Government  acceptance  or  rejection.  Although 
the  Government  may  not  have  formally  accepted  items, 
acceptance  may  be  implied  by  the  Government’s  conduct  or 
by  the  Government’s  delay. 

2-4.  The  contract  inspection  clause  states,  “acceptance 
or  rejection  of  supplies  shall  be  made  as  promptly  as  practicable 
after  delivery, .  .  .’’If  items  are  rejected,  the  clause  affirms 
that  “it  is  important  that  a  notice  of  rejection  be  furnished  the 
contractor  prompdy,  because  if  timely  notice  of  rejection  is 
not  furnished,  acceptance  may  in  certain  cases  be  implied  as  a 
matter  of  law.” 

2-5.  Although  formal  acceptance  is  not  accomplished, 
specific  actions  by  the  Government  may  be  considered  to 
imply  acceptance.  For  example,  if  the  Government  consumes 
part  or  all  of  the  defective  items  delivered,  an  acceptance  of 
the  consumed  portion  is  generally  considered  to  have  been 
accomplished.  Government  alteration  or  use  of  the  items 
prior  to  rejection  constitutes  an  acceptance. 

2-6.  Ownership  (title)  transfers  to  the  Government  upon 
acceptance.  The  significance  of  this  transfer  is  that  any 
damage  or  loss  to  the  products  involved  is  borne  by  the 
owner.  Therefore,  regardless  of  the  point  of  inspection  and 
time  of  delivery,  Government  acceptance  assumes  title, 
ownership,  and  responsibility  for  the  contract  items. 

2-7.  Procedure.  The  Material  Inspection  and  Receiving 
Report,  DD  Form  250,  is  the  DOD  document  which 
accomplishes  the  formal  acceptance  of  supplies  or  services 
on  a  Government  contract.  The  Government  agent  authorized 
to  make  acceptance  signs  the  document  which  later  serves  as 
the  authorization  for  payment  to  the  contractor.  Since 
acceptance  could  be  at  the  contractor’s  plant  or  at  destination , 
delivery  may  be  accomplished  either  through  a  Government 
Bill  of  Lading  (GBL)  or  a  Commercial  Bill  of  Lading  (CBL). 

2-8.  A  Bill  of  Lading  serves  four  purposes: 

(1)  It  is  a  receipt  for  goods  received  by  a  carrier  for 
transportation; 

(2)  It  is  a  contract  of  carriage; 

(3)  It  serves  as  documentary  evidence  of  title  to  the  goods 
in  case  of  dispute  or  controversy; 

(4)  In  the  case  of  a  Government  Bill  of  Lading,  it  serves 
as  the  document  by  which  a  carrier  is  paid  for  the  transportation 
service  rendered. 

2-9.  When  a  carrier  receives  goods  from  a  shipper,  it 
must  issue  a  bill  of  lading  showing  in  detail  the  information 
necessary  to  properly  classify  and  transport  the  commodity 
as  well  as  collect  for  the  services  performed. 

2-10.  The  Government  Bill  of  Lading  (GBL).  The 


Government,  rather  than  the  carrier,  issues  the  Government 
Bill  of  Lading.  When  acceptance  is  accomplished  at  the 
contractor’s  plant,  title  is  automatically  transferred  to  the 
Government.  The  contractor  ships  on  a  GBL.  since  the 
property  belongs  to  the  Government.  For  any  damage  or  loss 
in  shipment,  the  Government  files  and  asserts  a  claim  against 
the  carrier. 

2-11.  The  Contractor  Bill  Of  Lading  (CBL).  When 
acceptance  is  at  destination,  the  contractor  retains  title  to  the 
items  until  accepted.  The  contractor  retains  ownership  during 
shipment,  and  ships  on  a  Contractor  Bill  of  Lading.  In  the 
event  of  damage  or  loss,  the  carrier  is  responsible  to  the 
contractor. 

2-12.  Certificate  of  Conformance  (COC).  Any  discussion 
of  inspection  and  acceptance  would  not  be  complete  without 
describing  the  Certificate  of  Conformance  (COC).  At  the 
discretion  of  the  Contracting  Officer,  a  clause  may  be 
inserted  in  a  contract  which  requires  the  contractor  to  certify 
that  supplies  or  services  comply  with  contract  requirements. 
This  clause  may  serve  one  of  two  purposes.  It  may  be  used  as 
the  sole  basis  for  Government  acceptance  and  payment  of 
contractor  invoices  without  Government  inspection  (without 
prejudice  to  the  Government's  right  to  inspect  at  a  different 
point  in  time  or  place).  The  COC  can  also  be  used  to  obtain 
additional  assurance  that  supplies  conform  to  contract 
requirements  prior  to  acceptance. 

2-13.  Contractor  Responsibility  After  Acceptance.  The 
Government’s  acceptance  is  conclusive  except  for  latent 
defects,  fraud,  or  such  gross  mistakes  as  amount  to  fraud. 
Therefore,  if  any  of  these  conditions  are  proved  to  exist,  even 
after  final  payment  is  made,  the  contractor  is  still  responsible. 
The  remedies  to  the  Government  are  considered  to  be  the 
same  as  those  available  when  the  items  are  found  to  be 
defective  before  acceptance.  Also,  damage  to  items  in  shipment 
may  require  correction  by  the  contractor,  even  though  the 
Government  owned  the  item  at  time  of  shipment. 

2-14.  A  latent  defect  is  a  defect  that  existed  at  the  time  of 
Government  acceptance  but  could  not  be  discovered  by  a 
reasonable  inspection.  Determination  of  “latent”  then 
becomes  a  matter  of  what  is  reasonable.  If  the  inspection  is 
reasonable  and  the  defect  is  not  discovered,  the  defect  is 
latent.  If  a  reasonable  examination  of  an  article  would  reveal 
a  defect,  and  the  examination  is  not  made,  the  defect  is  not 
latent. 

2-15.  A  reasonable  inspection  is  one  that  would  normally 
be  performed  as  a  custom  of  the  trade.  In  the  examination  of 
shoes  for  example,  a  visual  inspection  would  suffice  and  an 
X-ray  would  not  be  expected;  however,  in  the  examination  of 
welding  done  on  structual  steel,  an  X-ray  inspection  would 
be  reasonably  expected. 

2-16.  The  burden  of  proof  is  upon  the  Government, 
which  must  prove  that  defective  material  and  workmanship  is 
the  most  probable  cause  of  the  failure  of  a  product  when 
considered  with  reference  to  other  possible  causes.  Under  the 
standard  inspection  clauses,  the  contractor  is  responsible  for 
latent  defects  discovered  at  any  time  after  final  acceptance; 
however,  the  extent  of  his  liability  is  pro-rated  over  the  useful 
life  of  the  item.  Note  that  latent  defects  applies  not  only  to 
supplies  and  services  but  also  to  design.  Therefore,  where  a 
contractor  has  a  contract  for  design  and  manufacture  and  the 
design  is  defective  in  an  “undiscoverable”  manner,  but  the 
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product  is  manufactured  properly  in  keeping  with  that  design, 
the  contractor  must  repair  or  replace  the  product  free  of 
additional  charge.  It  should  be  noted  that  when  a  design  is 
defective  in  a  cost  reimbursement  contract,  the  “fix”  has 
virtually  no  economic  effect  on  the  contractor  because  he  will 
be  paid  all  of  his  out-of-pocket  costs. 

2-17.  A  further  problem  arises  as  to  latent  defects:  Is  the 
so-called  defect  really  latent  or  is  the  defect  caused  by  a  fact 
that  was  beyond  the  knowledge  and  state  of  the  art  when  the 
product  was  designed  and/or  manufactured?  If  it  were  beyond 
the  state  of  the  art,  the  contractor  will  get  full  costs  and  profit 
when  he  improves  the  product’s  design  or  manufacture  or 
both. 

2-18.  Fraud  and  Gross  Mistakes  are  the  additional 
exceptions  to  the  conclusivcness  of  acceptance  contained  in 
the  inspection  clauses.  The  contractor  is  responsible  during 
the  life  of  the  product  for  any  defects  found  because  of  fraud 
or  gross  mistakes.  To  obtain  relief  for  a  defective  item,  the 
Government  must  prove  fraud,  which  means  it  is  necessary 
to  show  intent  to  deceive  by  the  contractor  in  that  he 
misrepresented  a  material  fact,  and  that  the  Government 
relied  on  the  misrepresentation  to  its  detriment.  To  establish 
a  gross  mistake  that  amounts  to  fraud,  it  is  necessary  to  prove 
that  the  error  was  so  gross  that  it  should  be  considered  as 
fraud;  however,  it  is  not  necessary  to  prove  intent  to  deceive. 
It  is  difficult  to  prove  intent;  thus,  proof  of  fraud  is  extremely 
unlikely. 

2-19.  If  the  contract  provides  for  delivery  and  acceptance 
at  origin,  the  contractor  will  ship  on  a  Government  Bill  of 
Lading.  Yet,  when  subsequent  damage  to  the  supplies  can  be 
traced  back  to  faulty  packing  and  loading,  the  contractor  can 
be  held  liable. 

2-20.  Additional  Responsibilities.  There  are  other 
responsibilities  which  regulate  the  contract  agreements 
between  the  Government  and  the  contractor. 

2-21.  The  Contractor’s  Responsibility.  The  Title  and 
Risk  of  Loss  clause  states  that,  unless  otherwise  provided  for 
in  the  contract,  (1)  title  shall  pass  to  the  Government  upon 
formal  acceptance  regardless  of  when  or  where  the 
Government  takes  physical  possession,  and  (2)  risk  of  loss  or 
damage  remains  with  the  contractor  until  (a)  delivery  of 
supplies  to  a  carrier,  if  transportation  is  f.o.b.  origin,  (b) 
acceptance  by  the  Government  or  delivery  of  possession  to 
the  Government  at  the  destination  specified,  whichever  is 
later,  if  transportation  is  f.o.b.  destination.  Notwithstanding 
these  provisions,  the  risk  of  loss  or  damage  to  supplies  that 
are  so  nonconforming  as  to  give  the  Government  the  right  of 
rejection  remains  with  the  contractor  until  cure  or  acceptance. 
The  contractor  is  not  liable  for  any  loss  or  damage  caused  by 
the  negligence  of  officers,  agents,  or  employees  of  the 
Government  acting  within  the  scope  of  their  employment. 

2-22  The  Government’s  Responsibility.  Just  as  the 
coniractor  has  specific  responsibilities  under  the  inspection 
clause,  the  Government  must  also  fulfill  its  responsibilities. 
When  its  agents  do  not  properly  execute  their  responsibilities, 
the  Government  gives  up  certain  legal  rights. 

2  2?.  Progress  payments  may  be  made  to  contractors 
when  a  long  lead  ume  is  required  between  beginning  of  work 
and  first  delivery,  or  for  payments  as  work  progresses.  As 
security  for  lhesc  payments,  the  Government  substantially 
assumes  ownership  of  the  contract  supplies.  The  clause 


provides  that  the  Government  obtain  “title  to  all  parts, 
materials,  inventories,  work  in  process,  special  tooling 
.  .  .  ,  special  test  equipment .  .  .  ,  tools,  jigs,  dies,  fixtures 

2-24.  It  would  appear  that  the  Government  would  assume 
the  responsibility  for  loss  or  destruction  of  these  before 
acceptance,  since  the  Government  owns  them.  However,  the 
progress  payments  clause  also  provides  “in  the  event  of  loss, 
theft  or  destruction  of  or  damage  to  any  such  property  before 
its  delivery  to  and  acceptance  by  the  Government,  the 
Contractor  shall  bear  the  risk  of  loss  and  shall  repay  the 
Government  an  amount  equal  to  the  unliquidated  progress 
payments  ...”  (This  appears  only  in  fixed  price  contracts.) 

2-25.  When  the  Government  inspector  conducts  an 
inspection  according  to  the  contract  specifications,  his  rejection 
of  supplies  cannot  be  overturned  by  another  test  method, 
even  though  the  other  test  shows  that  the  supplies  met  the 
specifications  of  the  contract.  On  the  other  hand,  if  a 
contractor  produced  an  item  according  to  a  Government- 
furnished  sample,  the  Government  inspector’s  rejection  may 
be  overturned  by  the  contractor  because  the  contractor  has 
complied  with  the  contract  (even  though  he  may  be  making  a 
product  that  absolutely  will  not  work). 

2-26.  If  the  contractor  can  show  that  a  Government 
inspector  is  inexperienced  or  incompetent,  the  inspection  is 
improper;  and  any  rejected  supplies  may  later  be  accepted. 
Delays  caused  by  such  inspections  are  considered  reason¬ 
able.  If  the  neligence  of  a  Government  agent  causes  damages 
to  a  contractor,  the  Government  becomes  liable  for  the 
contractor’s  costs  to  repair  the  damages. 

2- 27.  Inherent  Destruction.  Inspection  and  test  may  re¬ 
quire  that  samples  be  destroyed  or  damaged  This  may  be 
necessary  to  determine  a  rupture  point,  or  destruction  point. 
If  the  Government  arbitrarily  destroys  or  uses  unnecessary 
destructive  tests,  the  contractor  may  be  compensated  for  the 
damage.  In  addition,  a  delivery  delay  caused  by  degrading  or 
damaging  an  item  because  of  Government  tests,  may  be 
considered  an  excusable  delay.  Thus,  the  contractor  will  be 
provided  with  enough  time  to  rework  or  repair  the  damaged 
item  before  delivery. 

3.  Warranties 

3- 1.  Many  items  procured  by  Government  agencies  are 
covered  by  warranties  which  permit  a  course  of  action  to 
correct  defects  appearing  after  acceptance  by  the  Govern¬ 
ment.  These  warranties  may  cover  specification  performance 
or  fitness  for  a  particular  purpose.  Any  such  warranty  in 
writing  is  an  express  warranty.  However,  in  the  absence  of  a 
written  warranty,  the  Government  may  fall  back  on  an 
implied  warranty. 

3-2.  Implied  Warranty.  The  Uniform  Commercial  Code 
(UCC)  is  our  source  of  law  on  this  subject.  Although  the 
Code  is  binding  in  the  commercial  contracting  world  as  to 
goods  sold  in  trade,  it  is  employed  in  government  contract 
law  mainly  to  fill  gaps  ( Reeves  Soundcraft  Corp.  ASBCA 
Nos.  9030  and  9130  (1964)  64  BCA  p„ra.  431T.).  Since  the 
implied  warranty  provisions  of  the  Code  protect  buyers 
rather  than  sellers,  the  Government  has  willingly  espoused 
these  legal  rules  for  Government  contracts.  Several  provi- 
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sions  of  the  UCC  should  provide  an  illustration  of  the 
protection  given  by  implied  warranties. 

3-3.  Merchantability  and  Usage  of  Thule  ( UCC  2-314). 
Unless  excluded  or  modified,  a  warranty  that  the  goods  shall 
be  merchantable  is  implied  if  the  seller  is  a  merchant  with 
tespect  to  goods  of  that  kind. 

3-4.  “Goods  to  be  merchantable  must: 

(a)  pass  without  objection  in  the  trade  under  the  contract 
description;  and  in  the  case  of  fungible  goods,  (fungible 
goods  are  those  where  all  units  are  identical,  i.e.,  grains  of 
com)  are  of  fair  average  quality  within  the  description;  and 

(b)  be  fit  for  the  ordinary  purposes  for  which  such  goods 
are  used;  and 

(c)  run,  within  the  variations  permitted  by  the  agreement, 
of  even  kind,  quality,  and  quantity  within  each  unit  and 
among  all  units  involved;  and 

(d)  be  adequately  contained,  packaged,  and  labeled  as  the 
agreement  may  require;  and 

(e)  conform  to  the  promises  or  affirmations  of  fact  made 
on  the  container  or  label ,  if  any.  ’  ’ 

3-5.  Fitness  for  Purpose  ( UCC  2-315).  “Where  the 
seller  at  the  time  of  contracting  has  reason  to  know  any 
particular  purpose  for  which  the  goods  are  required  and  that 
the  buyer  is  relying  on  the  seller’s  skill  or  judgment  to  select 
or  furnish  suitable  goods,  there  is,  unless  excluded  or 
modified  under  the  next  section,  an  implied  warranty  that  the 
goods  shall  be  fit  for  such  purpose.” 

3-6.  Implied  Warranty  Exclusions  (UCC  2-316).  Al¬ 
though  implied  warranties  provide  protection  to  buyers,  an 
implied  warranty  may  be  specifically  excluded  by  calling  the 
buyers  attention,  in  understandable  language,  to  the  fact  that 
warranties  are  excluded  and  that  there  is  no  implied  war¬ 
ranty.  In  addition,  an  implied  warranty  is  excluded  when  a 
buyer  has  examined  the  goods,  sample,  or  model  as  fully  as 
he  wanted  to  (prior  to  entering  into  the  contract)  or  when  he 
has  refused  to  examine  the  goods.  Also  by  agreement  of 
seller  and  buyer,  the  extent  of  remedies  can  be  restricted  or 
limited. 

3-7.  Once  a  buyer  accepts  the  goods,  he  must  pay  for 
them.  Once  he  accepts,  he  may  not  reject;  however,  he  may 
still  seek  other  remedies.  In  order  to  seek  remedy  for  an 
alleged  breach,  the  buyer  must  notify  the  seller  within  a 
reasonable  time  after  the  “breach”  is  discovered,  or  should 
have  been  discovered.  The  burden  of  proof,  of  course,  is  on 
the  buyer. 

3-8.  There  are  situations,  however,  where  a  buyer  may 
revoke  acceptance  of  goods.  If  the  buyer  accepted  on  a 
reasonable  assumption  that  the  defect  would  be  cured,  and  it 
was  not,  or  if  before  acceptance,  the  defect  was  difficult  to 
detect,  or  if  he  were  induced  by  the  seller’s  assurance,  the 
buyer  may  revoke  his  acceptance  if  the  nonconformity  or 
defect  substantially  impairs  its  value  to  him.  In  this  case,  the 
buyer’s  rights  arc  the  same  as  if  he  had  initially  rejected  the 
products. 

3-9.  Remedies  for  Breach  of  Implied  Warranty  (UCC 
2-711  thru  2-718).  The  UCC  provides  remedies  to  the  buyer 
in  the  event  of  a  breach  of  an  implied  warranty.  It  is 
interesting  to  note  that  these  remedies  bear  a  strong  resem¬ 
blance  to  the  remedies  available  to  the  Government  under  the 
fixed  price  supply  inspection  clause.  The  following  list  is  a 
very  brief  description  of  the  UCC  provisions: 


(a)  Where  the  buyer  rejects  goods  or  properly  revokes 
acceptance,  he  may  cancel  the  contract,  recover  the  price 
paid,  and  may  either  “cover”  and  recover  damages  for  the 
goods  affected,  or  recover  damages  for  non-delivery. 

(b)  “Cover”  involves  buying  goods  to  substitute  for 
those  due  from  the  seller.  The  damages  to  be  recovered  are 
equal  to  the  difference  between  the  cost  or  repurchase  (cover) 
and  the  contract  price,  plus  “incidental  and  consequential” 
damages,  less  expenses  saved  as  a  result  of  the  seller’s 
breach. 

(c)  Damages  from  non-delivery  equals  the  difference 
between  the  market  price  and  the  contract  price. 

(d)  “Incidental”  damages  are  those  expenses  which  are 
incurred  in  inspection,  receipt,  transportation,  and  any 
reasonable  charges,  expenses,  or  commissions  in  connection 
with  repurchase.  “Consequential”  damages  include  losses 
resulting  from  requirements  and  needs  of  which  the  seller 
had  reason  to  know  at  the  time  of  contracting  and  which  the 
buyer  could  not  reasonably  avoid,  and  injuries  to  person  and 
property  resulting  from  breaches  of  warranty. 

(e)  The  contract  between  the  buyer  and  seller  may  provide 
remedies  other  than  those  in  the  UCC  and  it  may  also  change 
the  amount  of  damages  recoverable. 

3-10.  Implied  Warranties  in  Government  Procurement. 
Before  acceptance,  the  inspection  clause  of  the  contract 
protects  the  Government’s  interests.  What  protection  is  there 
after  acceptance?  If  the  Government  accepts  contract  items 
and  later  claims  that  the  contractor  has  breached  an  implied 
warranty,  does  the  acceptance  eliminate  any  implied  warran¬ 
ties?  Examination  of  the  contract  inspection  clauses  suggests 
the  answer:  It  depends  on  the  type  of  contract. 

(A)  Cost-Reimbursement  Contracts.  For  both  Supply  and 
Research  and  Development  contracts  (as  well  as  Time  and 
Material  and  Labor-Hour),  the  inspection  clauses  provide, 
“Except  as  provided  in  this  clause,  and  as  may  be  provided  in 
the  Schedule,  the  Contractor  shall  have  no  obligation  or 
liability  to  correct  or  replace  articles  which  at  the  time  of 
delivery  are  defective  in  material  or  workmanship  or  other¬ 
wise  not  in  conformity  with  the  requirements  of  the  contract.” 
Implied  warranties  do  not  apply. 

(B)  Fixed-Price  Contracts  for  Supplies  or  Services.  For 
fixed-price  supply  contracts  (as  well  as  Research  and  Devel¬ 
opment,  Incentive  and  Price  Redetermination)  the  inspection 
clauses  provide  that  “Except  as  otherwise  provided  in  this 
contract,  acceptance  shall  be  conclusive  except  as  regards 
latent  defects,  fraud  or  such  gross  mistakes  as  amount  to 
fraud.”  This  conclusive  acceptance,  then,  kills  any  implied 
warranty. 

(C)  Fixed-Price  Contracts  for  Construction.  The  inspec¬ 
tion  clause  in  this  type  of  contract  states,  “Acceptance  shall 
be  final  and  conclusive  except  as  regards  latent  defects, 
fraud,  or  such  gross  mistakes  as  may  amount  to  fraud  or  as 
regards  to  Government’s  rights  under  any  warranty  or 
guarantee.”  Thus,  implied  warranties  may  apply,  at  least  as 
to  equipment  supplied  by  the  contractor  (Federal  Pacific 
Electric  Co.,  IBCA,  1964  BCA  para.  4494);  also,  as  to 
subcontractors  under  DAR  7-604.4,  “Warranty  of  Con¬ 
struction,”  for  work  and  materials.  Broader  protection  ap¬ 
pears  to  be  provided  under  the  latent  defects  provision. 

3-11.  Express  Warranties.  DAR  does  not  contain  any 
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definition  of  “express  warranty.”  The  description  taken 
from  the  UCC  (2-213)  is: 

“(1)  Express  warranties  by  the  seller  are  created  as 
follows: 

(a)  Any  affirmation  of  fact  or  promise  made  by  the  seller 
to  the  buyers  which  relates  to  the  goods  and  becomes  part  of 
the  basis  of  the  bargain  creates  an  express  warranty  that  the 
goods  shall  conform  to  the  affirmation  or  promise. 

(b)  Any  description  of  the  goods  which  is  made  part  of  the 
basis  of  the  bargain  creates  an  express  warranty  that  the 
goods  shall  conform  to  the  description. 

(c)  Any  sample  or  model  which  is  made  part  of  the  basis  of 
the  bargain  creates  an  express  warranty  that  the  whole  of  the 
goods  shall  conform  to  the  sample  or  model . 

(2)  It  is  not  necessary  to  the  creation  of  an  express 
warranty  that  the  seller  use  formal  words  such  as  “war¬ 
ranty  ’  ’  or  “guarantee or  that  he  have  a  specific  intention  to 
make  a  warranty;  but  an  affirmation  merely  of  the  value  of 
the  goods,  or  a  statement  purporting  to  be  merely  the  seller’s 
opinion  or  commendation  of  the  goods,  does  not  create  a 
warranty.” 

3-12.  Purpose.  The  purpose  of  using  a  warranty  clause  is 
to  increase  the  Government’s  latitude  in  exercising  (within  a 
specified  period  of  time  after  acceptance)  the  right  to  have  the 
contractor  correct  a  deficiency  in  a  contract  item,  or  accept  a 
reduction  in  price  or  provide  other  remedies. 

3-13.  A  warranty  clause  is  used  when  “it  is  found  to  be  in 
the  best  interest  of  the  Government  after  an  analysis  of 
pertinent  factors.” 

3- 1 4.  This  additional  period  of  time  may  begin  at  the  time 
of  delivery,  or  at  the  occurrence  of  a  particular  event,  and 
may  run  for  a  number  of  days  or  months  until  the  occurrence 
of  another  specified  event. 

3-15.  A  warranty  is  a  provision  giving  the  Government  a 
contractual  right  to  assert  claims  regarding  the  deficiency  of 
supplies  or  services  furnished,  notwithstanding  any  other 
contractual  provision  pertaining  to  acceptance  by  the  Govern¬ 
ment.  Warranties  normally  “shall”  be  used  when  it  is  found  to 
be  in  the  best  interest  of  the  Government.  Provisions  are  also 
included  for  marking  of  warranted  items  so  that  those  who 
store,  stock,  and  use  the  items  may  advise  the  contracting 
officer  of  any  defects. 

3-16.  Except  for  commercial,  technical  data,  and  Federal, 
Military,  or  construction  guide  specification  warranty  clauses, 
the  decision  to  use  a  warranty  is  reserved  for  the  Head  of  a 
Contracting  Activity  because  warranties  must  be  used  only  if 
economically  feasible  and  administratively  practical.  Re¬ 
member  that  warranties  are  not  free;  therefore,  we  must 
weigh  cost  against  risk.  DAR  enumerates  specific  factors 
which  must  be  considered  in  deciding  whether  to  use  a 
warranty  clause.  These  factors  include: 

(a)  nature  of  the  item  and  its  end  use; 

(b)  cost  of  the  warranty,  and  degree  of  price  competition 
as  it  may  effect  this  cost; 

(c)  criticality  of  achieving  specified  performance  capabil¬ 
ities  and  design  specifications; 

(d)  cost  of  correction  or  replacement  by  either  the  contrac¬ 
tor  or  another  source,  in  the  absence  of  a  warranty; 

(e)  administrative  costs,  and  difficulty  of  enforcing  the 
warranty; 

(f)  ability  to  take  advantage  of  the  warranty,  as  condi¬ 


tioned  by  storage  time,  distance  of  using  agency  from  the 
source,  or  other  factors; 

(g)  operation  of  the  warranty  as  a  deterrent  against  the 
furnishing  of  defective  or  nonconforming  supplies; 

(h)  the  extent  to  which  Government  acceptance  is  to  be 
based  upon  contractor  inspection  or  quality  control; 

(i)  whether  because  of  the  nature  of  the  items  the  Govern¬ 
ment  inspection  would  not  be  likely  to  provide  adequate 
protection  without  a  warranty; 

(j)  whether  the  contractor’s  present  quality  program  is 
reliable  enough  to  provide  adequate  protection  without  a 
warranty  or,  if  not,  whether  a  warranty  would  cause  the 
contractor  to  institute  an  effective  and  reliable  quality  pro¬ 
gram; 

(k)  reliance  on  “brand-name”  integrity; 

(l)  whether  a  warranty  is  regularly  given  for  a  commercial 
component  of  a  more  complex  end  item; 

(m)  criticalness  of  item  for  protection  of  personnel,  e.g., 
for  safety  in  flight; 

(n)  the  stage  of  development  of  the  item  and  the  state  of  the 
art;  and 

(o)  customary  trade  practices. 

3-17.  Warranty  clauses  are  not  used  in  Cost-Reimbursement 
contracts  because  the  inspection  clause  for  those  contracts 
has  sufficient  built-in  warranty  provisions.  Although  protec¬ 
tion  ceases  after  a  specified  date  contained  in  a  warranty 
clause,  the  contractor’s  liability  for  latent  defects  under  the 
standard  inspection  clause  continues  after  the  expiration  of  a 
warranty  clause  period. 

3-18.  Kinds  of  Warranties.  DAR  1-324.6,  “Warranties 
of  Technical  Data”  and  DAR  1-324.7,  “Examples  of  War¬ 
ranty  Clauses,”  illustrate  warranty  clauses  which  are  used 
for  different  situations.  Where  the  clauses  are  examples  only, 
they  may  be  tailored  to  fit  any  particular  procurement 
situation.  In  general,  there  are  five  basic  types  of  warranties 
with,  of  course,  numerous  variations. 

(A)  Failure-Free  Warranty.  This  type  is  sometimes  re¬ 
ferred  to  as  a  hardware  guarantee.  Under  this  arrangement, 
the  contractor  accepts  responsibility  to  correct  any  failure 
or  defect  which  occurs  during  a  specific  time  or  measured 
amount  of  operation.  Extreme  care  should  be  exercised 
before  this  warranty  is  used  because  the  cost  may  be  high  in 
both  contract  price  and  in  the  administrative  cost  of  main¬ 
taining  records  and  controls  over  these  items. 

(B)  Correction  of  Deficiencies.  Under  this  type  of  war¬ 
ranty,  the  contractor  agrees  to  correct  any  design,  material, 
or  workmanship  deficiencies  which  become  apparent  during 
test  or  early  operation  and  which  result  in  the  specific  item 
performing  below  specification  and  contractual  require¬ 
ments.  Such  clauses  in  a  weapon  systems  contract  usually 
also  apply  to  spare  parts  and  any  other  supplies  included  in 
the  contract. 

(C)  Supply  Warranty.  Under  this  warranty,  the  contractor 
is  obligated  to  replace  or  reperform  work  on  contract  items  if 
defects  in  material  or  workmanship  existed  at  the  time  of 
acceptance.  This  clause  usually  gives  the  Government  a 
specified  period  of  time  in  which  to  discover  the  defect 
Normally,  there  is  very  little  increase  in  item  price  for  this 
kind  of  warranty.  It  should  be  quite  easy  to  make  positive 
determination  that  a  defect  existed  at  time  of  acceptance  if  it  is 
found  when  the  item  is  drawn  from  supply  for  initial  use  It 
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will  be  much  more  difficult  to  determine  that  the  defect 
existed  at  time  of  original  acceptance  if  the  item  has  been 
installed  and  operating  for  some  appreciable  period  of  ser¬ 
vice  and  is  then  found  defective. 

(D)  Service  Warranty.  Under  such  a  warranty,  the  con¬ 
tractor  agrees  to  reperform  defective  services  if  defects  in 
workmanship  existed  at  time  of  acceptance  and  are  discovered 
within  a  specified  time  period.  Here  again,  little  is  paid 
for  this  warranty  because,  unless  the  Government  spots 
defective  workmanship  soon  after  return  of  overhauled  or 
repaired  items  to  service,  it  will  be  extremely  difficult  to 
conclude  that  the  defect  existed  at  time  of  acceptance.  It  may 
also  be  difficult  to  prove  that  the  contractor  performed  the 
defective  work. 

(E)  Construction  Warranty.  This  warranty  requires  the 
contractor  to  remedy,  at  his  own  expense,  any  nonconfor¬ 
mance  of  work  to  the  contract  specifications  and  any  defect  of 
material,  workmanship,  and  contractor  design. 

3-19.  Time  of  Defect.  The  Government  assumes  the 
burden  of  proving  the  liability  of  a  contractor;  therefore,  it 
also  has  the  burden  of  proving  the  existence  of  a  defect  within 
the  time  stated  in  the  warranty  clause.  The  clause  usually 
provides  that  the  contractor  is  liable  for  defects  which  either 
existed  at  the  time  of  delivery  to  the  Government,  or  which 
develop  within  a  specified  period  of  time  (such  as  a  specified 
number  of  days  after  delivery)  or  which  developed  after  the 
occurrence  of  an  event  (such  as  a  number  of  hours  of 
operation). 

3-20.  If  design  specifications  are  emphasized  in  the 
contract  (e.g.,  precision  materials,  tolerances,  and  test  re¬ 
quirements),  the  contractor’s  liability  under  a  warranty  clause 
should  be  limited  to  defects  existing  at  time  of  delivery.  If 
performance  specifications  are  contained  in  the  contract,  the 
contractor’s  liability  for  defects  in  the  warranty  clause  should 
extend  to  a  period  beyond  delivery. 

3-2 1 .  Duration  of  the  Warranty.  How  long  should  the 
warranty  run?  The  starting  point  is  normally  the  time  of 
delivery.  However,  if  items  are  delivered  for  storage  and 
later  use,  the  warranty  usually  provides  for  a  starting  time 
after  delivery.  Also,  a  later  starting  time  would  be  required  if 
actual  use  of  the  items  is  the  only  way  to  determine  confor¬ 
mance  with  specifications.  In  any  event,  the  length  of  the 
warranty  period  must  be  specified.  For  example,  one  year 
after  delivery,  or  completion,  or  commencement  of  use,  etc. 

3-22.  If  there  is  a  breach  of  warranty  by  a  contractor,  the 
Government  must  so  advise  the  contractor  before  the  notice 
period  in  the  clause  expires.  Notice  must  be  in  writing,  and 
must  indicate  that  the  Government’s  rights  have  been  vio¬ 
lated.  It  is  not  necessary  that  the  defect  be  specifically 
identified  if  the  result  or  consequence  of  the  defect  is  stated. 

3-23.  If  a  contractor  breaches  a  warranty,  there  are 
several  alternative  actions  which  may  be  taken;  and  the 
contracting  officer  has  complete  authority  over  the  course  of 
action  chosen 

3-24  The  contracting  officer  may  require  the  contractor 
to  correct  or  replace  the  nonconforming  or  defective  sup¬ 
plies,  or  he  may  choose  to  keep  the  defective  supplies  and 
have  the  contractor  repay  a  portion  of  the  contract  price. 

3-25.  If  returning  an  item  is  impractical,  the  Government 
may  correct  the  item  or  require  the  contractor  to  correct  it  in 
place  Either  would  be  at  the  contractor’s  expense.  Provision 


for  this  arrangement  should  be  included  in  the  contract. 

3-26.  When  items  are  returned  to  the  contractor,  he  is 
liable  for  expenses  incident  to  transportation  to  his  plant  and 
return  to  the  Government  delivery  point.  Also,  if  the  contrac¬ 
tor  refuses  or  fails  to  correct  or  replace  defective  items  within 
a  period  specified  in  the  contract,  the  Government  may 
correct  or  replace  the  defective  items  with  similar  items  at  the 
contractor’s  expense.  If  the  contractor  does  not  furnish 
timely  instructions  regarding  the  disposition  of  the  defective 
supplies,  the  Government  may  dispose  of  them  and  be 
reimbursed  from  the  sale  of  the  items  for  any  expenses 
associated  with  the  care  and  disposition  of  the  items,  plus 
excess  costs  of  reprocurcment. 

3-27.  The  clause  used  in  fixed  price  incentive  contracts  is 
similar  to  the  suggested  Supply  Warranty  clause  except  that 
an  additional  paragraph  is  used.  The  addition  authorizes  the 
inclusion  of  all  warranty  associated  costs  in  the  negotiated 
final  price  of  the  contract.  However,  after  the  establishment 
of  the  total  final  price,  the  contractor’s  compliance  with  the 
warranty  clause  is  at  his  own  expense. 

3-28.  The  Correction  of  Deficiencies  Clause  was  initially 
used  in  1965  by  the  Air  Force,  and  is  now  authorized  by  the 
DAR.  It  may  be  used  “in  fixed  price  type  supply  and  service, 
and  research  and  development  contracts  for  systems  and 
equipment  where  performance  specifications  or  design  are  of 
major  importance.” 

3-29.  Its  provisions  cover  contract -caused  deficiencies 
discovered  by  either  party  within  a  specific  time  period.  This 
period  could  be,  for  example,  a  number  of  months  after 
delivery  or  acceptance,  or  after  a  number  of  hours  of  use, 
depending  upon  the  contract. 

3-30.  If  a  deficiency  is  discovered  by  the  Government 
after  acceptance,  and  it  is  still  within  the  allowed  time  period, 
written  notice  is  given  to  the  contractor  who  must  then  submit 
recommendations  for  corrections  to  the  contracting  officer. 
If  the  contractor  detects  a  deficiency  before  Government 
acceptance,  he  must  cither  correct  it  at  his  own  expense  or 
recommend  corrections  to  the  contracting  officer. 

3-31.  After  receiving  a  contractor's  recommendations, 
the  contracting  officer  must  act  within  the  time  period 
included  in  the  clause.  He  may  give  the  contractor  notice  in 
writing  to  fully  correct,  partially  correct,  or  not  correct  the 
deficiency.  Corrections  are  at  the  contractor’s  expense.  For 
partial  or  no  corrections,  the  contract  price  is  adjusted  by 
negotiation. 

3-32.  Performance  delays  on  the  contract  which  are 
caused  by  correction  of  defieieneies  arc  not  an  excusable 
delay;  however,  as  in  other  contracts,  the  Government  ma> 
grant  a  time  extension  for  a  consideration.  Also,  the  contrac¬ 
tor  pays  the  transportation  expenses  and  assumes  responsibility 
for  defective  items  in  transit. 

3-33.  Ifa  contractor  does  not  submit  recommendations  for 
correction  or  comply  with  the  Government's  order  to  correct 
deficiencies,  the  contracting  officer  so  advises  the  contractor 
in  writing  and  establishes  a  time  limit  for  contractor  com¬ 
pliance.  If  the  contractor  does  not  “cure”  the  failure  within 
the  specified  time,  the  contracting  officer  may  then  obtain 
recommendations  elsewhere,  correct  or  replace  the  items, 
and  obtain  the  necessary  data  All  of  the  expense  involved 
will  be  charged  to  the  contractor. 

3-34.  A  comparison  of  the  Supply  Warranty  and  the 


Correction  of  Deficiencies  clause  is  interesting.  The  Supply 
Warranty  is  authorized  for  insertion  into  fixed  price  and  fixed 
price  incentive  supply  contracts.  In  it,  the  contractor  war¬ 
rants  that  the  supplies  furnished  will  conform  to  contract 
specifications,  be  free  from  defects  in  material  and  work¬ 
manship,  and  will  be  properly  packaged.  Where  the  Govern¬ 
ment  specifies  the  “design"  of  an  item, 

and  its  precise  measuremenls,  tolerances,  materials,  tests  or  inspec¬ 
tion  requiremcnls.  the  contractor’s  liabilily  for  defects  or 
nonconformance  should  usually  be  limited  10  lhose  in  existence  al  lhe 
lime  of  delivery. 

3-35.  On  the  other  hand,  where  performance  is  the  major 
concern,  the  contractor  necessarily  must  warrant  against 
defects  which  arise  after  delivery.  The  UCC  most  frequently 
makes  its  appearance  in  the  arguments  of  counsel  during 
litigation  concerning  the  Supply  Warranty.  This  is  not  sur¬ 
prising,  since  the  subject  matter  of  a  fixed  price  supply 
contract  (e.g. ,  spare  parts)  falls  squarely  within  the  definition 
of  “goods"  provided  in  UCC  2-105(1). 

3-36.  The  Correction  of  Deficiencies  clause,  on  the  other 
hand,  is  specifically  authorized  for  insertion  into  both  fixed 
price  and  fixed  price  incentive  supply  and  service  contracts, 
and  research  and  development  contracts  “for  systems  and 
equipment  where  performance  specifications  or  design  are  of 
major  importance."  However,  it  is  actually  applicable  to 
almost  every  large  dollar  contract  where  the  Supply  Warranty 
clause  could  be  used.  As  with  the  Supply  Warranty,  the 
contractor  warrants  that  any  supplies  or  services  furnished  by 
him  will  be  in  compliance  with  the  requirements  of  the 
contract.  Aside  from  this  basic  similarity,  however,  the 
Supply  Warranty  and  the  Correction  of  Deficiencies  clauses 
differ  in  a  number  of  significant  respects. 

3-37.  Under  the  Supply  Warranty,  the  burden  is  on  the 
Government  to  find  and  prove  a  breach  of  warranty,  while  in 


the  Correction  of  Deficiencies  clause  the  contractor  places 
himself  under  a  positive  duty  to  “promptly"  report  any 
discovered  noncompliance  of  goods  or  services  with  contract 
requirements.  This  duty,  it  should  be  noted,  extends  to  all 
goods  and  services  regardless  of  whether  they  have  been 
accepted  under  the  Inspection  and  Acceptance  clause. 

3-38 .  Once  a  breach  has  been  discovered  under  the  Supply 
Warranty,  the  contracting  officer  may  require  either  the 
“prompt  correction  or  replacement"  of  nonconforming  sup¬ 
plies,  or  retain  the  supplies  and  request  an  equitable  adjust¬ 
ment  in  the  contract  price.  These  remedies  are  also  available 
in  the  Correction  of  Deficiencies  clause.  However,  the 
contracting  officer  has  more  flexibility  under  the  latter  clause 
since  he  has  expressly  reserved  the  option  to  require  only 
partial  correction  of  a  deficiency  and  to  seek  a  corresponding 
reduction  in  price. 

3-39.  The  Correction  of  Deficiencies  clause  also  contains 
a  number  of  subsidiary  Government  rights  which  help  to 
insure  that  the  contracting  officer’s  decision  concerning  a 
deficiency  is  economically  well-grounded.  If  the  contractor 
discovers  a  deficiency  or  if  he  is  notified  of  such  a  deficiency 
by  the  Government,  he  is  required  to  submit  his  recommen¬ 
dation  for  corrective  action  “together  with  supporting  in¬ 
formation  in  sufficient  detail  for  the  Contracting  Officer  to 
determine"  what  action  should  be  undertaken.  Moreover,  if 
the  contracting  officer  elects  to  require  a  deficiency  correc¬ 
tion,  the  contractor  must  also  furnish  the  Government  at  no 
extra  cost  all  data  and  reports  available  to  the  contractor, 
*  ‘including  revisions  and  updating  of  all  other  affected  data’  ’ 
called  for  under  the  contract.  On  the  other  hand,  where  the 
contracting  officer  determines  to  seek  an  equitable  adjust¬ 
ment  in  price,  the  contractor  is  only  required  to  furnish  a 
technical  and  cost  proposal  for  a  contract  amendment  “to 
permit  acceptance  of  the  affected  supplies  or  services  in  ac¬ 
cordance  with  the  revised  requirements.” 
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CHAPTER  10 


Modification  of  Contracts 


THE  PURPOSE  OF  THIS  CHAPTER  is  to  discuss  the 
modification  of  Government  contracts.  Typically,  modification 
in  Government  contracts  applies  the  “Changes”  clause  to 
post-award  contract  relationships.  Considerable  coverage  is 
given  to  the  Changes  clauses  used  in  various  types  of 
Government  contracts,  as  well  as  other  clauses  and  doctrines 
used. 

2.  A  modification  (amendment)  is  a  new  agreement;  and 
it  contains  terms  different  from  those  which  were  agreed  upon 
in  the  original  contract.  The  definitized  contract,  though  it  is 
presumed  to  represent  the  intent  of  the  parties,  may  be 
modified  by  them.  The  contracting  officer  with  authority  to 
enter  into  a  contract  for  the  Government  has,  by  implication, 
the  power  to  modify  such  a  contract.  Rather  than  rewrite  the 
original  document,  a  supplemental  agreement  is  used  for 
spelling  out  the  modifications.  It  must  contain  the  essential 
elements  of  a  contract  discussed  earlier,  such  as  offer,  accept¬ 
ance,  consideration,  etc.  Thus,  care  must  be  used  in  entering 
into  such  arrangements.  The  supplemental  agreement  is  a 
bilateral  document,  agreed  to  and  executed  by  both  the 
Government  and  the  contractor.  It  may  be  used  to  enlarge  or 
diminsh  the  obligations  of  the  parties.  New  procurement 
authority  may  be  necessary  where  the  scope  of  the  contract  is 
increased.  The  supplemental  agreement  is  employed  whenever  it 
is  necessary  or  desirable  to  have  the  contractor’s  consent  to  a 
modification  of  the  contract. 

1 ,  Changes  and  Change  Orders 

1-1.  Contracts  may  be  modified  through  the  use  of 
changes  or  change  orders.  A  change  is  any  alteration,  within 
the  scope  of  the  contract,  in  the  specifications,  drawing, 
design,  method  of  packing,  shipment,  time  or  place  of 
delivery,  quantity,  or  type  of  Government-furnished  mater¬ 
ial.  Further,  in  a  fixed-price  construction  contract,  time  for 
performance  may  be  accelerated.  A  change  order  is  a  written 
order  signed  by  the  contracting  officer  directing  the  contrac¬ 
tor  to  make  changes  which  the  changes  clause  of  the  contract 
authorizes  the  contracting  officer  to  order  without  the  con¬ 
sent  of  the  contractor. 

1-2.  Most  contract  modifications  come  about  by  unilateral 
action  of  the  contracting  officer.  At  common  law,  one  party 
to  a  contract  cannot  unilaterally  change  the  obligations  of 
both  parties;  but  the  Government  contract,  by  agreement  of 
the  parties,  contains  a  changes  clause,  pursuant  to  which  the 
contracting  officer  may  order  modifications— not  only  in  the 
administrative  details  of  Government  contract  administra¬ 
tion,  such  as  the  cognizant  finance  office  or  the  name  of  the 


contracting  officer,  but  also  in  the  important  substantive 
matters  of  design  and  manufacturing  methods,  construction 
details,  place  of  delivery,  and  packaging.  The  clause  permits 
the  Government  to  range  widely  in  varying  the  technical 
aspects  of  the  work  statement,  often  with  drastic  effect  on  the 
contractor’s  production  schedules,  material  purchases,  engi¬ 
neering  effort,  and  utilization  of  personnel.  Drastic  financial 
impact  usually  accompanies  drastic  changes,  and  an  equi¬ 
table  adjustment  of  the  contract  price  is  provided  for  in  the 
clause. 

1-3.  Justification  for  such  an  unusual  power  is  found  in  the 
need  of  the  Government  for  flexibility  in  meeting  the  chang¬ 
ing  military  needs  of  our  country.  In  this  way,  new  technol¬ 
ogy  may  be  incorporated  into  the  contractor's  effort  during 
contract  performance.  Amended  shipping  instructions  and 
packaging  requirements  add  further  flexibility,  and  permit 
quick  response  to  changed  or  unanticipated  circumstances. 
Without  this  right,  procurement  response  to  military  re¬ 
quirements  would  be  severely  hampered. 

1-4.  The  entire  concept  of  changes  rests  upon  the  advance 
agreement  between  the  Government  and  the  successful  con¬ 
tractor  in  the  original  contract,  manifested  by  a  Changes 
clause.  It  is  only  through  contract  agreement,  therefore,  that 
the  unilaterial  action  by  the  contracting  officer  is  authorized. 
The  particular  Changes  clause  inserted  in  a  contract  varies 
with  the  type  of  contract  entered  into  by  the  Government  and 
a  contractor.  In  other  words,  the  Changes  clause  in  a 
fixed-price  supply  contract  will  differ  slightly  from  the 
Changes  clause  in  a  cost-reimbursement  supply  contract. 
Notwithstanding,  there  is  a  common  thread  running  through 
all  Changes  clauses.  The  essential  (and  common)  elements  of 
a  Changes  clause  include  the  requirements  that  (1)  a  change 
must  be  within  the  scope  of  the  contract,  (2)  the  order  to 
change  must  be  in  writing,  and  (3)  the  ordered  change  must 
be  at  the  order  of  an  authorized  Government  officer. 

1-5.  types  of  Contracts  and  Changes  Clauses.  An  anal¬ 
ysis  of  the  several  Changes  clauses  now  in  use  discloses  a 
wide  variety  of  legal  ramifications.  The  words  embodied  in 
the  clauses  have  evolved  through  years  of  use,  and  have  been 
extensively  interpreted  by  the  administrative  and  judicial 
tribunals.  An  analysis  of  the  clauses  relative  to  changes  in 
various  types  of  Government  contracts  will  illustrate  the 
current  application  of  the  clauses. 

1-6.  Fixed-Price  Supply  Contract  Clause.  The  clause 
presently  included  in  fixed-price  supply  contracts  (a  required 
clause)  is  as  follows  (e.g.,  DAR  7-103,2;  FPR  1-7.102-2): 

The  Contracting  Officer  may  at  any  time,  by  a  written 
order,  and  without  notice  to  the  sureties,  make  changes, 
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within  the  general  scope  of  this  contract,  in  any  one  or  more 
of  the  following:  (i)  Drawings,  designs,  or  specifications, 
where  the  supplies  to  be  furnished  are  to  be  specially 
manufactured  for  the  Government  in  accordance  therewith; 
(ii)  method  of  shipment  or  packing;  and  (iii)  place  of  deliv¬ 
ery.  If  any  such  change  causes  an  increase  or  decrease  in  the 
cost  of,  or  the  time  required  for,  the  performance  of  any  part 
of  the  work  under  this  contract,  whether  changed  or  not 
changed  by  any  such  order,  an  equitable  adjustment  shall  be 
made  in  the  contract  price  or  delivery  schedule,  or  both,  and 
the  contract  shall  be  modified  in  writing  accordingly.  Any 
claim  by  the  Contractor  for  adjustment  under  this  clause  must 
be  asserted  within  30  days  from  the  date  of  receipt  by  the 
Contractor  of  the  notification  of  change,  provided,  however, 
that  the  Contracting  Officer,  if  he  decides  that  the  facts  justify 
such  action,  may  receive  and  act  upon  any  such  claim 
asserted  at  any  time  prior  to  final  payment  under  this 
contract.  Where  the  cost  of  property  made  obsolete  or  excess 
as  a  result  of  a  change  is  included  in  the  Contractor's  claim 
for  adjustment,  the  Contracting  Officer  shall  have  the  right  to 
prescribe  the  manner  of  disposition  of  such  property.  Failure 
to  agree  to  any  adjustment  shall  be  a  dispute  concerning  a 
question  of  fact  within  the  meaning  of  the  clause  of  this 
contract  entitled  “Disputes.”  However,  nothing  in  this 
clause  shall  excuse  the  Contractor  from  proceeding  with  the 
contract  as  changed. 

1-7.  Changes  under  the  clause  are  affected  by  the  contract¬ 
ing  officer,  who  is  defined  in  the  definitions  portion  of  the 
contract.  The  definition  as  set  out  in  the  supply  contract  is: 

The  term  “Contracting  Officer"  means  the  person  executing  this 
contract  on  behalf  of  the  Government,  and  any  other  officer  or 
civitian  employee  who  is  a  properly  designated  Contracting  Officer  , 
and  the  lerm  includes,  excepl  as  otherwise  provided  in  this  contract, 
the  authorized  representative  of  a  Contracting  Officer  acting  within 
the  limits  of  his  authority. 

1-8.  It  is  important  for  the  contractor  to  realize  that  not 
every  Government  official  who  appears  at  his  plant  or  on  a 
construction  project  is  an  authorized  representative  of  the 
Contracting  Officer  for  the  purpose  of  directing  changes .  The 
contractor  should  beware  of  an  overzealous  engineer  or 
inspector.  When  the  contractor  discovers  that  a  Government 
representative  with  whom  he  made  an  agreement,  or  upon  the 
basis  of  whose  order  he  effected  a  change,  was  not  authorized 
to  do  so,  the  contractor  can  contact  the  Contracting  Officer 
who  would  have  been  authorized  to  make  the  change  or 
agreement  and  who  still  has  such  authority  and  have  him 
commence  action  to  ratify  the  unauthorized  act.  It  should  be 
noted  that  there  is  no  requirement  that  the  Contracting  Officer 
ratify  any  order  or  agreement  effected  by  an  unauthorized 
Government  representative.  It  should  also  be  noted  that 
ratification  authority  may  be  controlled  by  local  regulation, 
and  could  be  restricted  to  levels  of  authority  above  the 
Contracting  Officer. 

1-9.  In  Plumley  v.  United  States,  226  US  545  (1913),  the 
Court  held  that  there  was  a  failure  to  reduce  an  oral  change 
order  to  writing  and  that  although  substantial  extra  work  was 
performed,  the  contractor  could  not  recover  as  the  extra 
work  was  not  agreed  upon  in  the  manner  set  out  in  the 
contract.  The  requirement  that  the  change  must  be  by  the 
written  order  of  the  Contracting  Officer  has  been  strictly 


enforced  in  numerous  other  Court  of  Claims  and  administra¬ 
tive  tribunal  decisions. 

1-10.  However,  the  Court  of  Claims  in  Armstrong  <&  Co. 
v.  United  States,  98  Ct  Cl  5 1 9  ( 1 943)  decided  that  performance 
of  work  without  a  written  change  order  gave  rise  to  an 
“implied  contract  to  pay”  when  the  Government  received 
the  benefit  of  the  work  and  the  change  was  performed  at  the 
oral  direction  of  a  responsible  officer.  The  Court  of  Claims 
has  held  also  that  a  change  ordered  by  an  unauthorized 
representative  and  later  overruled  by  the  responsible  officer 
after  the  work  was  completed  should  be  paid  for  by  the 
Government  under  the  theory  of  an  “implied  in  fact” 
contract. 

1  - 1 1 .  The  administrative  appeal  boards  have,  under  the 
circumstances  of  the  case  being  considered,  decided  that  the 
Contracting  Officer  has  in  fact  issued  an  oral  change  order, 
and  his  refusal  to  put  it  in  writing  was  an  administrative  error 
which  the  board  was  empowered  to  correct.  They  have  also 
advanced  the  theory  that  they  will  regard  as  done  that  which 
should  have  been  done,  thereby  giving  the  effect  of  a  written 
order.  This  is  sometimes  referred  to  as  the  “constructive 
changes”  doctrine.  This  doctrine  has  not  been  extended  to 
the  contractor  who  voluntarily  performs  work  beyond  that 
required  by  the  contract  without  any  direction  by  a 
representative  of  the  Government. 

1-12.  The  provision  “without  notice  to  the  sureties”  is  in 
accordance  with  the  performance  bond  under  which  the 
surety  waives  notice  of  modifications  of  the  contract.  The 
words  are  inserted  to  preserve  full  obligations  of  the  surety 
under  the  performance  bond  even  though  notice  of  the  change 
is  not  provided  to  the  surety. 

1-13.  The  general  scope  of  the  contract  has  been  defined 
by  the  Supreme  Court  as  what  should  be  regarded  as  fairly 
and  reasonably  within  the  contemplation  of  the  parties  when 
the  contract  was  entered  into.  The  determination  of  what  is 
within  and  what  is  without  the  “general  scope”  is  a  difficult 
one,  dependent  on  the  circumstances  of  the  individual  contract. 
A  change  involving  a  relatively  high  increase  in  cost  may, 
nevertheless,  be  within  the  scope  of  the  contract. 

1-14.  If  the  change  ordered  is  within  the  scope  of  the 
contract,  it  is  a  change  contemplated  by  the  parties  and  thus 
binding  upon  the  contractor.  If,  however,  the  change  is  not 
within  the  scope  of  work  contemplated  by  the  parties,  it  is 
extra  work  which  the  contractor  could  legally  decline  to 
perform.  If  the  work  requested  is  beyond  the  scope  of  the 
contract,  both  parties  should  insure  that  funds  are  available 
for  the  extra  work,  that  the  requisites  of  formal  advertising 
are  met,  or  authority  for  negotiation  is  obtained,  and  that  any 
changes  in  required  contract  clauses  are  included  in  the 
agreement  for  additional  work. 

1-15.  It  has  been  held  that  the  number  of  change  orders  is 
not  nearly  so  important  as  the  criteria  of  magnitude  and 
quality  in  deciding  whether  a  change  comes  within  the  scope 
of  the  contract. 

1-16.  The  addition  or  deletion  of  units,  i.e..  the  increase 
or  decrease  of  a  complete  building  in  a  construction  contract 
has  been  held  to  be  beyond  the  scope  of  the  Changes  clause 
( General  Contracting  and  Construction  Co.  w  United  States 
84  Ct  Cl  570(1937)).  The  elimination  of  a  building  has  been 
described  as  a  “cardinal  change,”  and  should  be  treated  as  a 
partial  termination  of  the  contract  rather  than  eliminated  by 


change  order.  The  same  rule  applies  generally  when  the 
scope  of  the  contract  is  increased  by  the  addition  of  one  or 
more  units. 

1-17.  The  fixed-price  supply  contract  Changes  clause 
limits  changes  (1)  to  drawings,  designs,  or  specifications 
where  the  supplies  to  be  furnished  are  to  be  specially 
manufactured  for  the  Government  in  accordance  therewith; 
(2)  to  the  method  of  shipping  and  packing  and  (3)  to  the  place 
of  delivery. 

1-18.  These  limitations  affect  changes  which  might  be 
made  to  special  items.  It  is  not  anticipated  that  changes  to 
off-the-shelf  items  will  include  a  change  in  drawings,  designs, 
or  specifications. 

1-19.  “If  any  such  change  causes  an  increase  or  decrease 
in  the  cost  of,  or  the  time  required  for,  the  pe  rformance  of  any 
part  of  the  work  under  this  contract,  whether  changed  or  not 
changed  by  any  such  order,  an  equitable  adjustment  shall  be 
made.  ”  This  clause  defines  the  scope  of  costs  which  are  to  be 
considered  i  n  the  computation  of  the  equitable  adj  ustment  for 
a  change  to  a  supply  contract.  Note  that  the  clause  embodied 
in  the  supply  contract  includes  the  words,  “whether  changed 
or  not  changed  by  any  such  [change]  order.” 

1-20.  United  States  v.  Rice,  317  US  61 ,  (1942),  has  been 
considered  the  authority  for  limiting  considerations  of  costs 
to  the  part  of  the  contract  which  has  been  changed.  This 
would  relieve  the  Government  from  responsibility  for  addi¬ 
tional  costs  relative  to  the  unchanged  portion  of  the  contract. 
The  Changes  clause  words '  ‘whether  changed  or  not  changed 
by  any  such  [change]  order,”  negate  this  rule. 

1-21.  The  determination  of  an  equitable  adjustment  has 
not  been  reduced  to  a  science.  The  remuneration  to  the 
contractor  should  be  equated  to  the  reasonable  cost  or  value 
of  the  goods  and  services  obtained  from  the  contractor  as 
opposed  to  the  actual  costs  incurred  by  the  contractor.  A  full 
discussion  of  this  subject  is  found  later  in  this  text. 

1-22.  “Any  claim  by  the  contractor  for  adjustment  under 
this  clause  must  be  asserted  in  writing  within  30  days  from 
the  date  of  receipt  by  the  contractor  of  the  notification  of 
change.”  When  claims  are  filed  by  the  contractor  after  the 
30-day  period,  they  will  generally  be  considered  by  the 
courts  and  administrative  boards  if  Government  rights  are 
not  prejudiced.  In  certain  situations  where  the  Contracting 
Officer  has  considered  the  contractor’s  request  for  additional 
costs  after  the  deadline  date  and  then  rejected  the  claim,  his 
consideration  of  the  claim  has  given  new  life  to  it.  The 
Contracting  Officer  has  exercised  the  permissive  action 
granted  to  him  in  the  Changes  clause.  After  giving  due 
consideration  to,  and  then  refusing  the  claim,  he  cannot  argue 
in  an  appeal  to  the  administrative  appeals  board  that  the 
contractor’s  claim  was  filed  on  an  untimely  basis.  His  actions 
have  in  effect  reinstated  the  claim. 

1-23.  The  situation  differs,  however,  when  a  change 
order  has  been  accepted  and  the  adjustment,  if  any,  agreed  to 
by  both  parties.  If  neither  party  is  able  to  show  that  agreement 
was  obtained  by  fraud,  duress,  collusion  or  mutual  mistake, 
the  agreement  is  binding  as  to  both  the  contractor  and  the 
Government. 

1-24.  Even  the  Contracting  Officer  has  the  limitation 
under  the  clause  that  precludes  his  consideration  of  claims 
after  final  payment.  Final  payment  refers  to  payment  under 
the  entire  contract.  There  is  some  support  for  the  theory  that 


final  payment  has  not  been  made  until  claims  can  no  longer  be 
asserted  under  the  contract.  If  the  claim  had  not  been  stopped 
by  a  release  or  an  accord  and  satisfaction,  then  the  statute  of 
limitations  would  finally  eliminate  the  possibility  of  a  claim. 

1-25.  “Failure  to  agree  to  any  adjustment  shall  be  a 
dispute  concerning  a  question  of  fact  within  the  meaning  of 
the  clause  of  this  contract  entitled  ‘Disputes’ .  ’  ’  The  contractor’s 
refusal  to  proceed  under  a  change  order  would  be  a  breach  of 
contract  if  the  change  is  within  the  general  scope  of  the 
contract.  A  contractor  could  validly  refuse  to  proceed  if  the 
change  ordered  was  not  within  the  scope  of  the  contract.  It 
would  seem  risky  procedure  on  the  part  of  the  contractor  to 
refuse  to  proceed  even  though  damages  might  be  enhanced  if 
he  could  prove  a  breach  of  contract. 

1-26.  Cost-Reimbursement  Supply  Contract  Clause.  The 
clause  presently  in  use  (DAR  7-203.2;  FPR  1-7.202-2)  is 
mandatory,  and  reads  as  follows: 

(a)  The  Contracting  Officer  may  at  any  time,  by  a  written 
order,  and  without  notice  to  the  sureties,  if  any,  make 
changes,  within  the  general  scope  of  this  contract,  in  any  one 
or  more  of  the  following: 

(i)  Drawings,  designs,  or  specifications,  where  supplies 
to  be  furnished  are  to  be  specially  manufactured  for  the 
Government  in  accordance  therewith; 

(ii)  method  of  shipment  or  packing;  and 

(iii)  place  of  delivery. 

(b)  If  any  such  change  causes  an  increase  or  decrease  in 
the  estimated  cost  of,  or  the  time  required  for,  the  performance 
of  any  part  of  the  work  under  this  contract,  whether  changed 
or  not  changed  by  any  such  order,  or  otherwise  affects  any 
other  provision  of  this  contract,  an  equitable  adjustment  shall 
be  made: 

(i)  In  the  estimated  cost  or  delivery  schedule,  or  both; 

(ii)  In  the  amount  of  any  fixed  fee  to  be  paid  to  the 
Contractor;  and 

(iii)  in  such  other  provisions  of  the  contract  as  may  be 
so  affected,  and  the  contract  shall  be  modified  in  writing 
accordingly. 

Any  claim  by  the  Contractor  for  adjustment  under  this  clause 
must  be  asserted  within  thirty  (30)  days  from  the  date  of 
receipt  by  the  Contractor  of  the  notification  of  change; 
provided,  however,  that  the  Contracting  Officer  if  he  decides 
that  the  facts  justify  such  action,  may  receive  and  act  upon 
any  such  claim  asserted  at  any  time  prior  to  final  payment 
under  this  contract.  Failure  to  agree  to  any  adjustment  shall 
be  a  dispute  concerning  a  question  of  fact  within  the  meaning 
of  the  clause  of  this  contract  entitled  “Disputes.”  However, 
except  as  provided  in  paragraph  (c)  below,  nothing  in  this 
clause  shall  excuse  the  Contractor  from  proceeding  with  the 
contract  as  changed. 

(c)  Notwithstanding  the  provisions  of  paragraphs  (a)  and 
(b)  above,  the  estimated  cost  of  this  contract  and,  if  this 
contract  is  incrementally  funded,  the  funds  allotted  for  the 
performance  thereof,  shall  not  be  increased  or  deemed  to  be 
increased  except  by  specific  written  modification  of  the 
contract  indicating  the  new  contract  estimated  cost  and,  if 
this  contract  is  incrementally  funded ,  the  new  amount  allotted  to 
the  contract.  Until  such  modification  is  made,  the  Contractor 
shall  not  be  obligated  to  continue  performance  or  incur  costs 
beyond  the  point  established  in  the  clause  of  this  contract 
entitled  "Limitation  of  Cost"  or  “Limitation  of  Funds.” 
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1-27.  You  will  note  that  the  areas  subject  to  change  and 
the  method  of  effecting  changes  are  the  same  here  as  for 
fixed-price  supply  contracts.  However,  since  the  cost- 
reimbursement  contracts  are  priced  and  funded  on  the  basis 
of  estimated  costs,  with  or  without  a  fee,  the  clause  reflects 
this  in  the  provisions  for  equitable  adjustment.  The  clause 
provides  that  if  the  change  causes  an  increase  or  decrease  in 
the  “estimated”  cost  or  “otherwise  affects  any  other  provision 
of  this  contract,”  an  equitable  adjustment  shall  be  made .  The 
fixed-price  contract  clause  provides  for  adjustment  only  to 
contract  price  or  delivery  schedule,  or  both.  This  clause 
provides  for  adjustment  to  the  estimated  cost,  delivery 
schedule,  amount  of  fee,  and  such  other  provisions  of  the 
contract  as  may  be  affected. 

1-28.  The  provision  in  the  fixed-price  contract  clause  for 
the  Contracting  Officer  to  prescribe  the  manner  of  disposition 
of  property  made  obsolete  or  excess  as  a  result  of  a  change  is 
not  considered  necessary  in  a  cost-reimbursement  contract. 
The  costs  of  such  property  would  have  >£?eady  been  charged 
to  the  contract. 

1  -29.  The  addition  of  paragraph  (c)  to  the  clause  is  necessary 
because  all  cost-reimbursement  type  supply  contracts  that  are 
fully  funded  are  required  to  use  a  Limitation  of  Cost  clause, 
and  all  that  are  incrementally  funded  are  required  to  use  a 
Limitation  of  Funds  clause.  These  clauses  place  restrictions 
on  the  Government’s  obligation  to  reimburse  the  contractor 
and  on  the  contractor’s  obligation  to  perform  beyond  the 
limitation  set  forth  in  the  contract  schedule.  To  avoid  possible 
work  stoppages,  adjustments  in  estimated  cost  or  fund 
allocations  should  be  made  without  undue  delay  after  a 
change  is  ordered. 

1-30.  Research  and  Development  Contracts.  Thissection 
deals  with  two  clauses  that  are  important  in  Government 
Contract  Law.  The  clauses  outlined  below  are  the  current 
fixed-price  clause  and  the  clause  for  cost-reimbursement 
research  and  development  contracts. 

(1)  Fixed-Price  (DAR  7-304;  FPR  1-7,304-1). 

(a)  The  Contracting  Officer  may  at  any  time,  by  a  written 
order,  and  without  notice  to  the  sureties,  if  any,  make  changes , 
within  the  general  scope  of  this  contract,  in  any  one  or  more  of 
the  following:  (i)  drawings,  designs,  or  specifications;  (ii) 
method  of  shipment  or  packing;  and  (iii)  place  of  delivery,  or 
acceptance.  If  any  such  change  causes  an  increase  or  decrease 
in  the  cost  of,  or  the  time  required  for  performance  of,  this 
contract,  or  otherwise  affects  any  other  provisions  of  this 
contract,  whether  changed  or  not  changed  by  any  such  order, 
an  equitable  adjustment  shall  be  made  (i)  in  the  Contract  price 
or  time  of  performance,  or  both,  and  (ii)  in  such  other 
provisions  of  the  contract  as  may  be  so  affected,  and  the 
contract  shall  be  modified  in  writing  accordingly.  Any  claim 
by  the  Contractor  for  adjustment  under  this  clause  must  be 
asserted  within  thirty  (30)  days  from  the  date  of  receipt  by  the 
Contractor  of  the  notification  of  change;  provided,  however, 
that  the  Contracting  Officer,  if  he  decides  that  the  facts  justify 
such  action,  may  receive  and  act  upon  any  such  claim  asserted 
at  any  time  prior  to  final  payment  under  this  contract.  Failure 
to  agree  to  any  adjustment  shall  be  a  dispute  concerning  a 
question  of  fact  within  the  meaning  of  the  clause  of  this 
contract  entitled  ‘  ‘  Disputes.  ’  ’  However,  nothing  in  this  clause 
shall  excuse  the  Contractor  from  proceeding  with  the  contract 
as  changed 


(2)  Cost-Reimbursement  Research  and  Development 
Contracts  (DAR  7-404. 1 ;  FPR  1-7.404-5). 

(a)  The  Contracting  Officer  may  at  any  time,  by  a  written 
order,  and  without  notice  to  the  sureties,  if  any,  make  changes, 
within  the  general  scope  of  this  contract,  in  any  one  or  more  of 
the  following: 

(i)  Drawings,  designs,  or  specifications; 

(ii)  method  of  shipment  or  packing;  and 

(iii)  place  of  inspection,  delivery,  or  acceptance. 

(b)  If  any  such  change  causes  an  increase  or  decrease  in 
the  estimated  cost  of,  orthe  time  required  for,  the  performance 
of  any  part  of  the  work  under  this  contract,  whether  changed 
or  not  changed  by  any  such  order,  or  otherwise  affects  any 
other  provision  of  this  contract,  an  equitable  adjustment  shall 
be  made: 

(i)  In  the  estimated  cost  or  delivery  schedule,  or  both; 

(ii)  In  the  amount  of  any  fixed  fee  to  be  paid  to  the 
Contractor;  and 

(iii)  in  such  other  provisions  of  the  contract  as  may  be 
affected,  (and  the)  contract  shall  be  modified  in  writing 
accordingly. 

Any  claim  by  the  Contractor  for  adjustment  under  this  clause 
must  be  asserted  within  thirty  (30)  days  from  the  date  of 
receipt  by  the  Contractor  of  the  notification  of  change; 
provided,  however,  that  the  Contracting  Officer  if  he  decides 
that  the  facts  justify  such  action,  may  receive  and  act  upon  any 
such  claim  asserted  at  any  time  prior  to  final  payment  under 
this  contract.  Failure  to  agree  to  any  adjustment  shall  be  a 
dispute  concerning  a  question  of  fact  within  the  meaning  of 
the  clause  of  this  contract  entitled  “Disputes.”  However, 
except  as  provided  in  paragraph  (c)  below,  nothing  in  this 
clause  shall  excuse  the  Contractor  from  proceeding  with  the 
contract  as  changed. 

(c)  Notwithstanding  the  provisions  of  paragraphs  (a)  and 
(b)  above,  the  estimated  cost  of  this  contract  and,  if  this 
contract  is  incrementally  funded,  the  funds  allotted  for  the 
performance  thereof,  shall  not  be  increased  or  deemed  to  be 
increased  except  by  specific  written  modification  of  the 
contract  indicating  the  new  contract  estimated  costand,  if  this 
contract  is  incrementally  funded,  the  new  amount  allotted  to 
the  contract.  Until  such  modification  is  made,  the  Contractor 
shall  not  be  obligated  to  continue  performance  or  incur  costs 
beyond  the  point  established  in  the  clause  of  this  contract 
entitled  “Limitation  of  Cost”  or  “Limitation  of  Funds.” 

1-31.  The  Changes  clauses  for  Research  and  Development 
contracts  are  identified  as  “additional”  clauses  and  not 
necessarily  required.  They  may  be  inserted  in  accordance 
with  Departmental  procedures  where  the  nature  of  the  work 
justifies  and  lends  itself  to  such  change  control .  In  many  cases 
the  “Description  of  Work”  is  not  sufficiently  definitive  to 
provide  a  base  upon  which  a  change  might  be  effected. 

1-32.  The  requirement  in  supply  contracts  that  drawing, 
design  or  specification  changes  be  applicable  only  to  supplies 
“specially  manufactured  for  the  Government  in  accordance 
therewith”  is  not  applicable  to  R&Dcontracts  where  the  work 
involved  is  on  a  Government  program.  Also,  there  is  seldom 
any  substantial  production  of  supplies  on  a  Research  and 
Development  contract;  therefore,  the  Research  and 
Development  Changes  clauses  need  not  include  the  “specially 
manufactured  for  the  Government”  provision.  One  other 
feature  of  the  Research  and  Development  Changes  clauses  is 
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that  changes  are  permitted  in  the  place  of  inspection  and 
acceptance  as  well  as  the  place  of  delivery. 

1-33,  Construction  Contracts  (DAR  7-602.3;  FPR 
1-7.602.3). 

(a)  The  Contracting  Officer  may,  at  any  time,  without 
notice  to  the  sureties,  by  written  order  designated  or  indicated 
to  be  a  change  order,  make  any  change  in  the  work  within  the 
general  scope  of  the  contract,  including  but  not  limited  to 
changes: 

(i)  in  the  specifications  (including  drawings  and  designs); 

(ii)  in  the  method  or  manner  of  performance  of  the 

work; 

(iii)  in  the  Government-furnished  facilities,  equipment 
materials,  services,  or  site;  or 

(iv)  directing  acceleration  in  the  performance  of  the 

work. 

(b)  Any  other  written  order  or  an  oral  order  (which  terms 
as  used  in  this  paragraph  (b)  shall  include  direction ,  instruction , 
interpretation  or  determination)  from  the  Contracting  Officer, 
which  causes  any  such  change,  shall  be  treated  as  a  change 
order  under  this  clause,  provided  that  the  Contractor  gives  the 
Contracting  Officer  written  notice  stating  the  date, 
circumstances,  and  source  of  the  order  and  that  the  Contractor 
regards  the  order  as  a  change  order. 

(c)  Except  as  herein  provided,  no  order,  statement,  or 
conduct  of  the  Contracting  Officer  shall  be  treated  as  a  change 
under  this  clause  or  entitle  the  Contractor  to  an  equitable 
adjustment  hereunder. 

(d)  If  any  change  under  this  clause  causes  an  increase  or 
decrease  in  the  Contractor’s  cost  of,  or  the  time  required  for, 
the  performance  of  any  part  of  the  work  under  this  contract, 
whether  or  not  changed  by  any  order,  an  equitable  adjustment 
shall  be  made  and  the  contract  modified  in  writing  according¬ 
ly:  Provided,  however,  that  except  for  any  claims  based  on 
defective  specifications,  no  claim  for  any  change  under  (b) 
above  shall  be  allowed  for  any  costs  incurred  more  than  20 
days  before  the  Contractor  gives  written  notice  as  therein 
required.  And  provided  further,  that  in  the  case  of  defective 
specifications  for  which  the  Government  is  responsible,  the 
equitable  adjustment  shall  include  any  increased  cost  reasonably 
incurred  by  the  Contractor  in  attempting  to  comply  with  such 
defective  specifications. 

(e)  If  the  Contractor  intends  to  assert  a  claim  for  an 
equitable  adjustment  under  this  clause,  he  must,  within  30 
days  after  receipt  of  a  written  change  order  under  (a)  above  or 
the  furnishing  of  a  written  notice  under  (b)  above,  submit  to 
the  Contracting  Officer  a  written  statement  setting  forth  the 
general  nature  and  monetary  extent  of  such  claim,  unless  this 
period  is  extended  by  the  Government.  The  statement  of  claim 
hereunder  may  be  included  in  the  notice  under  (b)  above. 

(0  No  claim  by  the  Contractor  for  an  equitable  adjustment 
hereunder  shall  be  allowed  if  asserted  after  final  payment 
under  this  contract. 

1-34.  Paragraph  (a),  like  a  counterpart  provision  in  the 
clause  in  fixed  price  supply  contracts,  establishes  the  authority 
of  the  Contracting  Officer  to  make  changes  within  the  general 
scope  of  the  work.  The  revised  clause  makes  it  clear,  however, 
that  the  change  may  relate  to  any  aspect  of  the  work  to  be 
performed  under  the  contract.  To  effect  this  clarification,  the 
clause  sets  forth  illustrative  categories  which  embrace  changes 
not  only  in  the  drawings,  designs  and  specifications,  but  also 
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changes  in  the  method  and  manner  of  performance,  in  the 
provision  of  sites  and  services,  or  requiring  acceleration  in 
performance.  These  categories  are  intended  to  be  descriptive 
of  the  kind  of  change  actions  which  historically  have  been 
accommodated  under  the  Changes  clause.  Deceleration  ac¬ 
tions  not  related  to  a  change  or  unreasonable  delay  in  the 
issuance  of  a  change  order  were  intentionally  omitted  since 
they  are  in  the  nature  of  a  suspension,  delay,  or  interruption 
covered  by  the  Suspension  of  Work  clause,  which  is  now  a 
mandatory  clause. 

1-35.  It  is  not  intended  that  the  Changes  clause  cover 
actions  which  ( 1)  are  clearly  denoted  as  a  suspension  order  or 
(2)  have  as  a  primary  purpose  the  effecting  of  a  suspension, 
delay,  or  interruption  of  the  work.  While  the  Contracting 
Officer  is  authorized  to  make  changes  in  any  aspect  of  the 
work  itself,  the  clause  does  not  authorize  him  to  alter  any  of 
the  collateral  aspects  of  contract  performance,  such  as  are 
covered  by  the  payment  and  so-called  “boilerplate”  clauses. 

1-36.  Paragraph  (b)  of  the  clause  (for  which  there  is  no 
counterpart  provision  in  the  clause  in  fixed-price  supply 
contracts)  concerns  ‘  ‘constructive  changes.  ’  ’  This  paragraph 
provides  that  other  written  or  oral  orders  (including  directions, 
instructions,  interpretations,  or  determinations)  from  the 
Contracting  Officer  which  cause  a  change  within  the  general 
scope  of  the  work  will  be  treated  as  changes  under  the  clause. 
However,  as  a  prerequisite  to  the  consideration  of  aclaim  based 
on  a  constructive  change,  the  contractor  must  notify  the 
Contracting  Officer  that  he  considers  such  order  to  be  one 
directing  a  change  in  the  work  to  be  performed. 

1-37.  Paragraph  (c)  of  the  clause,  (for  which  there  is  no 
counterpart  provision  in  the  clause  in  fixed-price  supply 
contracts)  provides  that  no  order,  statement,  or  conduct  of  the 
Contracting  Officer  shall  be  treated  as  a  change,  except  as 
specifically  provided  for  in  the  clause  itself.  With  respect  to 
constructive  changes,  accordingly,  only  those  provided  for  in 
paragraph  (b)  may  be  considered  under  the  Changes  clause. 
This  paragraph  does  not,  of  course,  preclude  the  contractor 
from  seeking  such  administrative  relief  as  may  be  available 
under  another  clause  contained  in  the  contract,  such  as  the 
Suspension  of  Work  or  a  Government-furnished  property 
clause.  Likewise,  it  does  not  preclude  the  contractor  from 
seeking  judicial  relief  for  breach  of  contract. 

1-38.  Paragraph  (d),  like  a  counterpart  provision  in  the 
clause  in  fixed-price  supply  contracts,  establishes  the 
contractor’s  right  to  an  equitable  adjustment  in  situations 
involving  the  making  of  changes.  More  specifically,  the 
paragraph  states  that  if  any  change  effected  under  the  clause 
causes  an  increase  or  decrease  in  the  cost  of,  or  in  the  time 
required  for,  the  performance  of  any  part  of  the  work, 
“whether  or  not  changed  by  any  order,”  an  equitable  adjust¬ 
ment  is  to  be  made. 

1  -39 .  A  significant  revision  in  the  clause  is  the  adoption  of 
an  additional  text  designed  to  eliminate  the  application  of  the 
"Rice”  doctrine  and  has  been  accomplished  primarily  by 
adding  the  phrases  “any  part  of  the  work"  and  “whether  or 
not  changed."  (The  “Rice"  doctrine  is  the  rule  derived  from 
the  case  United  States  v.  Rice.  3 17  US  61  (1942)  which  limited 
consideration  of  costs  to  the  part  of  the  contract  which  had 
been  changed.)  These  phrases  first  appeared  in  the  Changes 
clause  of  the  general  provisions  for  standard  supply  contracts. 
An  equitable  adjustment  clearly  encompasses  the  effect  of  a 
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change  order  upon  any  part  of  the  work,  including  delay 
expense;  provided,  of  course,  that  such  effect  was  the  necessary, 
reasonable,  and  foreseeable  result  of  the  change. 

1-40.  Except  for  defective  specifications,  the  Changes 
clause  as  revised  will  continue  to  have  no  application  to  any 
delay  prior  to  the  issuance  of  a  change  order.  An  adjustment 
for  such  type  of  delay,  if  appropriate,  will  be  considered  under 
the  provisions  of  the  Suspension  of  Work  clause. 

1  -41 .  A  further  revision  in  the  equitable  adjustment  provision 
in  paragraph  (d)  has  been  made  by  reason  of  the  recognition  in 
the  clause  of  constructive  changes  under  paragraph  (b). 
Under  this  revision,  a  contractor  who  seeks  relief  in  a 
constructive  change  situation  not  involving  defective 
specifications  cannot  recover  for  any  costs  arising  more  than 
20  days  prior  to  his  furnishing  an  appraisal  notice  as  prescribed 
under  paragraph  (b).  Accordingly,  a  cost  limitation  whichhas 
heretofore  been  prescribed  for  suspensions  arising  under  the 
Suspension  of  Work  clause  will  now  also  be  prescribed  for 
constructive  changes  arising  under  the  Changes  clause.  The 
20-day  limitation  is  not  waiverable,  and  costs  may  not  be 
recovered  contrary  to  this  limitation  ( Merando ,  Inc. ,  GSBCA 
No.  3300,  71-1  BCA  paragraph  8892). 

1-42.  Notwithstanding  the  inapplicability  of  the  20-day 
incurrence  limitation  to  constructive  change  orders  involving 
defective  specifications,  the  appraisal  notice  required  by 
paragraph  (b)  must  be  given.  Moreover,  paragraph  (d)  limits 
the  equitable  adjustment  to  costs  reasonably  incurred  in 
attempting  to  comply  with  defective  specifications.  Thus,  the 
time  of  the  notice  in  relation  to  when  the  contractor  becomes 
aware  of  the  defect  could  be  a  factor  in  determining 
reasonableness  of  costs.  Of  course,  no  adjustment  is  intended 
to  be  allowed  in  connection  with  defective  specifications 
unless  the  Government  is  responsible. 

1  -43 .  Paragraph  (c)  requ  ires  the  contractor  to  submit  to  the 
Contracting  Officer  a  statement  setting  forth  the  general 
nature  and  monetary  extent  of  his  claim  for  an  equitable 
adjustment  within  30  days  after  the  receipt  of  a  written  change 
order  issued  under  paragraph  (a)  or  within  30  days  after  the 
furnishing  by  the  Contracting  Officer  of  a  written  notice 
pursuant  to  paragraph  (b).  The  paragraph  also  indicated  that  in 
a  constructive  change  situation,  arising  under  paragraph  (b), 
the  contractor  may  include  his  claim  statement  with  his 
appraisal  notice.  Because  the  clause  previously  prescribed 
made  no  reference  to  the  constructive  change  situation,  that 
clause  did  not  cover  the  furnishing  in  such  a  situation  either  of 
an  appraisal  notice  or  of  a  claim  statement.  In  effect,  the 
clause  merely  required  the  contractor  to  submit  a  notice  of 
intent  to  assert  a  claim  where  a  change  order  is  issued.  Also, 
there  was  no  specific  requirement  to  provide  information  on 
the  nature  and  extent  of  the  claim,  based  on  either  a  change 
order  or  a  constructive  change.  Such  additional  information 
will  enable  the  Contracting  Officer  to  evaluate  a  claim 
properly,  particularly  in  a  constructive  change  situation.  A 
further  revision  concerns  the  authorization  to  extend  the  time 
for  filing  a  claim  Under  the  text  of  the  clause  previously 
prescribed,  the  time  for  submitting  a  claim  could  be  extended 
by  the  “Contracting  Officer.”  Underthc  clause  as  revised,  the 
time  for  the  submission  of  the  claim  may  be  extended  by  the 
“Government,”  which  includes  a  contract  appeals  board. 
Whether  the  Government  would  be  prejudiced  thereby  is  a 
consideration  in  granting  an  extension. 


1-44.  Paragraph  (0,  the  subject  matter  of  which  appeared 
in  the  clause  previously  prescribed  merely  as  a  dependent 
phrase  rather  than  as  an  independent  statement,  states  that  a 
claim  for  an  equitable  adjustment  under  the  clause  must  be 
asserted  prior  to  final  payment. 

1  -45 .  The  disputes  provision ,  which  appeared  in  the  text  of 
the  clause  prevuusly  prescribed,  has  been  deleted.  The 
existence  of  an  administrative  remedy  is  established  by  the 
Contract  Disputes  Act.  Accordingly,  there  is  no  need  to 
reiterate  in  clauses  covering  particular  aspects  of  the  contractual 
agreement  the  availability  of  that  remedy.  Deletion  of  a 
separate  disputes  provision  from  the  Changes  clause  (or  from 
the  Differing  Site  Conditions  clause  or  the  Suspension  of 
Work  clause)  does  not  alter  or  diminish  in  any  respect  the 
applicability  of  the  Disputes  clause  or  the  jurisdiction  of 
administrative  boards,  which  will  continue  to  be  subject  to  the 
Contract  Disputes  Act. 

1  -46.  The  extra  work  or  material  provision  which  appeared 
in  the  final  sentence  of  the  clause  previously  prescribed  has 
been  deleted.  The  provision  appears  to  be  unnecessary  because 
the  revised  clause  will  cover  all  applications  for  adjustment 
thereunder,  whether  basedupon  achangeorderoraconstructive 
change. 

1-47.  Differing  Site  Conditions  Clause.  The  clause 
presently  in  use  (DAR  7-602.4;  FPR  1-7.602-4)  is  required 
and  reads  as  follows: 

(a)  The  Contractor  shall  promptly,  and  before  such 
conditions  are  disturbed,  notify  the  Contracting  Officer  in 
writing  of:  ( 1 )  subsurface  or  latent  physical  conditions  at  the 
site  differing  materially  from  those  indicated  in  this  contract, 
or  (2)  unknown  physical  conditions  at  the  site,  of  an  unusual 
nature,  differing  materially  from  those  ordinarily  encountered 
and  generally  recognized  as  inhering  in  work  of  the  character 
provided  for  in  this  contract.  The  Contracting  Officer  shall 
promptly  investigate  the  conditions,  and  if  he  finds  that  such 
conditions  do  materially  so  differ  and  cause  an  increase  or 
decrease  in  the  Contractor’s  cost  of,  or  the  time  required  for, 
performance  of  any  part  of  the  work  under  this  contract, 
whether  or  not  changed  as  a  result  of  such  conditions,  an 
equitable  adjustment  shall  be  made  and  the  contract  modified 
in  writing  accordingly. 

(b)  No  claim  of  the  Contractor  under  this  clause  shall  be 
allowed  unless  the  Contractor  has  given  the  notice  required  in 
(a)  above;  provided,  however,  the  time  prescribed  therefor 
may  be  extended  by  the  Government. 

(c)  No  claim  by  the  Contractor  for  an  equitable  adjustment 
hereunder  shall  be  allowed  if  asserted  after  final  payment 
under  the  contract. 

1  -48 ,  A  clause  of  this  type  is  considered  necessary  in  fixed 
price  construction  contracts  because  the  contractor  may 
encounter  unknown  and  unanticipated  physical  conditions  at 
the  site  of  the  project  which  may  either  delay  performance  or 
increase  the  costs,  or  both.  One  of  the  purposes  of  the  clause 
is  to  eliminate  the  tendency  of  contractors  to  submit  inflated 
bid  prices  based  on  the  worst  physical  conditions  that  might  be 
encountered,  by  providing  a  simple  and  quick  relief  for 
changed  conditions.  To  assure  close  pricing  and  truly 
competitive  bids,  the  Government  assumes  liability  for  what 
is  described  as  naturally  different  or  unknown  physical 
conditions. 

1  -49.  Othcrthan  the  change  in  title,  the  majordiffercnee  in 
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this  clause  and  the  previous  “Changed  Conditions”  clause  is 
the  addition  of  the  phrases,  “any  part  of  the  work”  and 
“whether  or  not  changed.”  These  phrases  were  added  to 
conform  with  similar  provisions  of  the  revised  Changes  clause 
for  construction  contracts.  Also,  this  clause  provides  for 
downward  as  well  as  upward  adjustment  in  contract  price  and 
completion  time,  a  point  often  overlooked . 

1  -50.  Examples  of  Changes.  At  this  point,  a  brief  treatment 
of  some  typical  situations  in  which  change  or  at  least  the 
question  of  change  invokes  the  application  of  a  Changes 
clause  is  in  order. 

1-51.  Changes  in  Specifications  or  Drawings.  The  question 
in  each  case  is  whether  the  change  ordered  by  the  Contracting 
Officer  falls  inside  or  outside  the  scope  of  the  Changes 
clause.  If  the  change  is  outside  the  scope  of  the  contract 
clause,  then,  of  course,  the  contractor  will  not  receive  the 
benefit  of  the  equitable  adjustment  provided  for  by  the  clause. 
Some  specification  changes  are  so  obvious  that  it  is  a  mystery 
how  a  question  as  to  compensability  for  the  change  could 
arise.  Where  additional  work  on  a  building  is  called  for  by  the 
Government  and  the  work  called  for  was  not  required  by  the 
contract,  such  a  specifications  change  would  be  within  the 
scope  of  the  Changes  clause  and  compensable.  Also,  where 
the  specifications  provide  for  alternative  methods  of 
performance  and  after  approval  of  one  method  the  Government 
insists  on  the  alternative  method,  such  an  order  is  a  change 
falling  within  the  scope  of  the  Changes  clause. 

1  -52 .  Some  changes  in  specifications  and  drawings ,  however, 
are  not  so  obviously  within  the  scope  of  the  clause.  In  the 
situation  where  an  honest  misinterpretation  of  the  meaning  or 
extent  of  the  specifications  occurs,  the  insistence  by  the 
Government  on  specifications  not  contained  in  the  contract 
presents  a  problem.  Ordinarily,  where  the  misinterpretation  is 
by  the  Government,  the  requirement  that  the  contractor  proceed 
on  different  specifications  than  those  contained  in  the  contract 
places  the  changes  within  the  scope  of  the  Changes  clause, 
and  any  additional  cost  to  the  contract  is  compensable .  On  the 
other  hand,  where  the  contractor  misinterprets  the 
specifications,  a  different  result  usually  follows  and  the 
change  is  not  compensable  under  the  equitable  adjustment 
provision  of  the  Changes  clause.  Exceptions  are  frequently 
made  where  the  contractor’s  misinterpretation  is  reasonable 
under  the  circumstances. 

1-53.  Frequently,  the  change  in  the  specifications  occurs 
when  materials  or  procedures  are  substituted.  In  the  vast 
majority  ofcases,  achange  ineither  materials  or  procedures  is 
a  change  falling  within  the  scope  of  the  Changes  clause  and  is 
compensable  where  equity  requires  adjustment.  It  probably 
goes  without  saying  that  where  the  contractor  requests  a 
deviation  in  either  material  supply  or  procedure,  an  approval 
by  an  authorized  Government  representative  is  a  change  under 
the  Changes  clause. 

1-54.  Changes  in  Performance.  Government  orders  to 
change  either  the  method  of  packing  or  shipping  items 
supplied  under  the  contract  are  such  changes  where  the 
contractor  sustains  increased  costs.  The  same  reasoning  would 
apply  where  the  place  of  delivery  is  changed  by  Government 
order  and  the  contractor  suffers  additional  expense. 

1-55.  Constructive  Changes.  A  constructive  change  is 
also  called  a  “change  by  implication.”  It  occurs  when  the 
Government,  by  its  actions,  changes  the  contract  without 


specifically  going  through  the  “Changes' '  clause  formalities. 
A  constructive  change  order  has  been  defined  as  an  oral  or 
written  act  or  omission  by  the  Contracting  Officer  or  other 
authorized  Government  official  which  is  of  such  a  nature  that 
it  is  construed  or  inferred  to  have  the  same  effect  as  a  formal 
written  change  order  under  the  Changes  clause. 

1-56.  In  Government  Contract  Law,  the  concept  of 
constructive  changes  is  well  established.  DAR  Section  2b, 
Part  8,  and  the  concomitant  “Notification  of  Changes” 
clause  are  relatively  recent  (1973)  manifestations  of  recognition 
of  such  concept. 

1-57.  Board  decisions  have  recognized  that  an  informal 
requirement  for  performance  of  additional  work,  forexample.  is 
substantially  equivalent  to  a  formal  requirement  and  must  be 
governed  by  similar  principles.  The  significance  of  constructive 
changes  as  a  responsibility  of  the  Government  representative, 
and  as  a  form  of  relief  to  the  contractor,  should  be  recognized 
and  understood  by  both  parties  so  that  they  may  be  able  to 
better  identify  conduct  and  actions  which  may  be  interpreted 
as  constructive  change  orders. 

1-58.  The  1968  revision  to  the  Changes  Clause  for 
Construction  Contracts  includes  a  provision  expressly  designed 
to  cover  constructive  changes,  and  is  the  first  standard  clause  to 
do  so.  After  identifying  formally  authorized  changes  to  be 
made  under  the  clause,  a  paragraph  is  added  which  provides 
that  other  written  or  oral  orders  including  directions, 
instructions,  interpretations,  or  determinations  from  the 
Contracting  Officer  which  cause  a  change  within  the  general 
scope  of  work  will  be  treated  as  changes  under  the  clause  .Asa 
prerequisite  to  the  consideration  of  a  claim  based  on  a 
constructive  change,  however,  the  contractor  must  notify  the 
Contracting  Officer  that  he  considers  such  order  to  be  one 
directing  a  change  in  the  work  to  be  performed. 

1-59.  Erroneous  interpretations  by  the  Contracting  Officer, 
or  his  representative,  may  lead  to  actions  which  constitute 
constructive  changes.  The  insistence  by  an  inspector  that  the 
contractor  perform  to  a  higher  standard  of  quality  than  that 
called  out  in  the  contract  specifications  has  been  held  to  be  a 
change.  The  inspector  was  considered  to  have  acted  as  a 
representative  of  the  Contracting  Officer.  An  interpretation  of 
the  contract  language  by  the  Contracting  Officer,  either 
voluntarily  or  at  the  request  of  the  Contractor,  may  be  construed 
as  a  change  if  the  interpretation  calls  for  something  more  than 
the  contract  requires. 

1-60.  Defective  specifications  may  lead  to  a  finding  of 
constructive  change  if  the  defect  should  have  been  corrected 
by  a  change.  There  is  an  implied  warranty  that  if  the 
Government’s  specifications  are  followed,  the  item  produced 
will  meet  the  contract  requirements.  Specifications  may  be 
considered  defective  because  of  simple  error,  inadequate 
detail ,  practical  impossibility  of  performance,  ora  combination 
of  these. 

1-61.  Since  the  Contracting  Officer  or  his  authorized 
representative  has  authority  to  issue  change  orders,  it  should 
not  be  too  difficult  for  the  Government  to  avoid  most 
constructive  changes  if  these  individuals  understand  the 
problem  and  are  alert  to  the  implication  of  their  actions  The 
prudent  contractor,  before  he  complies  with  directions  from 
other  Government  representatives,  will  confirm  such  direction 
with  the  Contracting  Officer.  The  Contracting  Officer,  on  the 
other  hand,  should  see  that  all  Government  peisonnel  having 
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contact  with  the  contractor  recognize  the  limitations  on 
authority  and  thus  avoid  wrongfully  committing  the 
Government.  Furthermore,  the  Contracting  Officer  should 
recognize  that  the  courts  are  likely  to  hold  that  silence  on  his 
part  constitutes  acquiescence  to  the  change  if  it  can  be  shown 
that  he  had  knowledge  of  the  directions  or  interpretations 
given  to  the  contractor. 

2.  Modifications  Other  Than  Under  Changes  Clause 

2-1 .  Although  most  modifications  fall  under  the  category 
of  Changes,  many  are  generated  under  other  contract  clauses, 
including  ‘‘Differing  Site  Conditions,”  already  discussed. 
Also  discussed  elsewhere  are  modifications  arising  from 
“Government  Furnished  Property  ”  matters,  the  Defaultclause, 
partial  termination  for  convenience  of  the  Government,  and 
the  settlement  of  Disputes  by  agreement.  Many  other  types  of 
modifications  occur.  Some  of  these  modifications  are  presented 
in  the  following  sections. 

2-2.  Delays  and  Suspension  of  Work.  Government 
contracting,  as  with  any  commercial  undertaking,  may 
experience  delays  and  suspension  of  work  prior  to 
accomplishing  a  contract  objective.  This  section  discusses 
how  these  problems  may  come  about  and  how  they  may  be 
treated  once  they  are  recognized. 

2-3.  A  difficult  problem  in  Government  contracts  is 
concerned  with  those  delays  in  contract  performance  resulting 
from  some  act  or  failure  to  act  on  the  part  of  the  Government. 
Some  of  these  delays  are  the  result  of  the  Government’s  failure 
to  take  timely  action,  such  as  delays  in  furnishing  drawings 
and  specifications,  delays  in  ordering  changes,  or  delays  in 
ftimishing  Government  property.  Other  delays  may  be  directed 
by  the  Government  in  such  cases  as  “Suspension  of  Work' '  or 
“Stop  Work  O  rde  rs .  ” 

2-4.  Many  clauses  in  Government  contracts  treat  the 
problem  of  delays.  Most  of  them  recognize  and  provide  for  a 
time  adjustment  or  an  extension  of  time  for  performance  of 
the  contract  work  as  a  result  of  Government-caused  delays. 
Not  all  of  these  clauses  provide  for  a  monetary  adjustment 
because  of  such  delays.  If  there  is  no  remedy  for  delayed 
performance  or  increased  cost  of  performance  under  the 
terms  of  the  contract,  the  contractor  must  look  to  the  courts  for 
relief.  In  general,  however,  the  courts  have  held  that  the 
Government  is  not  liable  for  increased  costs  from  delays  to  the 
contractor’s  performance  unless  there  was  an  element  of 
negligence  on  the  part  of  the  Government  or  unless  the  delays 
were  unreasonable, 

2-5.  An  example  of  a  judicial  ruling  on  delays  can  be  seen 
in  Magoba  Construction  Co.  v.  United  States,  99  Ct  Cl  662 
( 1 943),  where  the  court  held  that  the  Government  had  delayed 
the  contractor  in  the  process  of  ordering  a  number  of  changes 
but  that  the  delay  was  reasonable  under  the  terms  of  the 
Changes  clause  and  hence  there  was  no  breach  of  contract .  In 
Chouteau  v.  United  States,  95  US  61  (1877),  the  court 
interpreted  the  Changes  clause  as  contemplating  some  delay 
in  ordering  changes  on  a  project  when  both  parties  knew  there 
would  be  changes  during  the  course  of  performance,  and  held 
that  the  Government  was  not  liable  for  the  increased  cost 
incurred  by  the  contractor  because  of  reasonable  delay  by  the 
Government  in  ordering  changes. 

2  6.  The  courts  have  emphasized  that  the  basic  question  is 


the  reasonableness  of  the  delay  and  that  the  reasonableness 
must  be  determined  on  the  basis  of  the  facts  of  each  contract. 
The  rule  seems  to  be  firmly  established  now  that  an 
unreasonable  delay  in  issuing  changes  is  a  breach  of  contract 
by  the  Government.  In  reviewing  cases  involving  delay  or 
failure  to  furnish  material  or  Government  property,  the  courts 
have  looked  primarily  to  whether  the  Government  has  made  a 
reasonable  effort  to  furnish  the  property.  In  the  cases  holding 
for  the  contractor,  there  has  been  some  implication  that  the 
Government  did  not  act  with  proper  diligence.  This  would 
lead  to  the  conclusion  that  compensation  for  delays  will  be 
allowed  only  when  due  to  the  fault  or  negligence  of  the 
Government. 

2-7.  Government  Delay  of  Work  Clause.  This  clause  is 
required  in  all  fixed-price  research  and  development  contracts 
and  in  fixed-price  supply  contracts,  except  that  in  the  latter  it 
is  optional  for  use  in  contracts  for  commercial  or  modified 
commercial  items.  The  clause  provides  for  equitable  adjust¬ 
ment  for  delays  and  interruptions  caused  by  acts,  or  failures  to 
act,  of  the  Contracting  Officer  not  otherwise  specifically 
provided  for  in  the  contract.  The  clause  charges  the  Contracting 
Officer  with  the  affirmative  duty  to  take  whatever  appropriate 
action  is  necessary  to  end  or  otherwise  dispose  of  unordered 
delays  or  interruptions  in  the  work.  It  does  not  authorize  the 
Contracting  Officer  to  delay,  suspend,  or  interrupt  the  work, 
nor  can  it  be  used  as  a  basis  for  such  actions.  The  clause  (DAR 
7-104.77)  is  quoted  below: 

(a)  If  the  performance  of  all  or  any  part  of  the  work  is 
delayed  or  interrupted  by  an  act  of  the  Contracting  Officer  in 
the  administration  of  this  contract,  which  act  is  not  expressly 
or  impliedly  authorized  by  this  contract,  or  by  his  failure  to  act 
within  the  time  specified  in  this  contract  (or  within  a  reasonable 
time  if  no  time  is  specified),  an  adjustment  (excluding  profit) 
shall  be  made  for  any  increase  in  the  cost  of  performance  of 
this  contract  caused  by  such  delay  or  interruption  and  the 
contract  modified  in  writing  accordingly.  Adjustment  shall  be 
made  also  in  the  delivery  or  performance  dates  and  any  other 
contractual  provision  affected  by  such  delay  or  interruption. 
However,  no  adjustment  shall  be  made  under  this  clause  for 
any  delay  or  interruption  (i)  to  the  extent  that  performance 
would  have  been  delayed  or  interrupted  by  any  other  cause, 
including  the  fault  or  negligence  of  the  Contractor,  or  (ii)  for 
which  an  adjustment  is  provided  or  excluded  under  any  other 
provision  of  this  contract. 

(b)  No  claim  under  this  clause  shall  be  allowed  (i)  for  any 
costs  incurred  more  than  twenty  (20)  days  before  the  Contractor 
shall  have  notified  the  Contracting  Officer  in  writing  of  the  act 
or  failure  to  act  involved;  and  (ii)  unless  the  claim,  in  an 
amount  stated,  is  asserted  in  writing  as  soon  as  practicable 
after  the  termination  of  such  delay  or  interruption,  but  not 
later  than  the  date  of  final  payment  under  the  contract, 

2-8.  Suspension  of  Work  Clause.  A  clause  similar  to  the 
Government  Delay  in  Work  clause  in  mandatory  for  fixed- 
price  construction  contracts.  A  significant  difference,  however, 
is  that  the  Suspension  of  Work  clause  expressly  provides  for 
suspension,  delay,  or  interruption  of  the  work  at  the 
Government’s  convenience  as  well  as  providing  for  constructive 
suspension,  delay,  or  interruption  by  the  Contracting  Officer's 
failure  to  act  where  the  contract  requires  such  action.  As  in 
other  “delay  clauses,"  the  clause  establishes  machinery  for 
administrative  settlement  on  a  fair  and  speedy  basis  where  the 
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contract  does  not  otherwise  specifically  provide  for  equitable 
adjustment  for  delays  and  interruptions.  The  clause  (DAR 
7-602.46;  FPR  1-7.602-32)  is  quoted  below: 

(a)  The  Contracting  Officer  may  order  the  Contractor  in 
writing  to  suspend,  delay,  or  interrupt  all  or  any  part  of  the 
work  for  such  period  of  time  as  he  may  determine  to  be 
appropriate  for  the  convenience  of  the  Government. 

(b)  If  the  performance  of  all  or  any  part  of  the  work  is,  for 
an  unreasonable  period  of  time,  suspended,  delayed,  or 
interrupted  by  an  act  of  the  Contracting  Officer  in  the 
administration  of  this  contract,  or  by  his  failure  to  act  within 
the  time  specified  in  this  contiact  (or  if  no  time  is  specified, 
within  a  reasonable  time),  an  adjustment  shall  be  made  for 
any  increase  in  the  cost  of  performance  of  this  contract 
(excluding  profit)  necessarily  caused  by  stich  unreasonable 
suspension,  delay,  or  interruption  and  the  contract  modified 
in  writing  accordingly.  However,  no  adjustment  shall  be  made 
under  this  clause  for  any  suspension,  delay,  or  interruption  to 
the  extent  ( 1 )  that  performance  would  have  been  so  suspended, 
delayed,  or  interrupted  by  any  other  cause  including  the  fault 
or  negligence  of  the  Contractor  or  (2)  for  which  an  equitable 
adjustment  is  provided  for  or  excluded  under  any  other 
provision  of  this  contract. 

(c)  No  claim  under  this  clause  shall  be  allowed  ( 1 )  for  any 
costs  incurred  more  than  20  days  before  the  Contractor  shall 
have  notified  the  Contracting  Officer  in  writing  of  the  act  or 
failure  to  act  involved  (but  this  requirement  shall  not  apply  as 
to  a  claim  resulting  from  a  suspension  order),  and  (2)  unless 
the  claim,  ir,  an  amount  stated,  is  asserted  in  writing  as  soon 
as  practicable  after  the  termination  of  such  suspension,  delay, 
or  interruption,  but  not  later  than  the  date  of  final  payment 
under  the  contract. 

2-9.  The  provision  for  expressly  ordering  a  suspension, 
delay,  or  interruption  is  intended  for  use  under  strict 
supervision,  and  for  as  limited  a  period  as  practicable.  Such 
orders  can  resui.  :n  the  Government  incurring  costs  by  reason 
of  standby  time.  If  the  Contracting  Officer  orders  the  contractor 
to  stop  work  in  a  situation  in  which  no  delay  amounting  to  a 
breach  of  contract  occurs,  the  Government  has  given  away  one 
of  its  rights  because  the  order  is  very  likely  to  be  construed  as 
an  actual  suspension  of  work  order.  If,  on  the  other  hand,  the 
Government  has  a  contractual  duty  to  act,  failure  to  act  may  be 
construed  as  a  constructive  suspension  of  work.  The 
Government  representative  must  therefore  be  aware  of  his 
rights  and  duties  under  the  contract  and  must  carefully 
consider  them  before  taking  any  action  that  will  affect  the 
contractor’s  time  for  performance. 

2-10.  The  interpretation  by  the  courts  that  reasonable 
delays  are  to  be  expected  under  the  contract  creates  a 
dilemma  for  the  Contracting  Officer.  If  he  issues  an  actual 
order  to  suspend  the  work,  the  contractor  may  take  the  order 
as  an  admission  that  the  entire  period  subsequent  to  the  order 
is  unreasonable  and  that  he  is  entitled  to  compensation  for  the 
full  period  of  the  suspension  ( E .  V.  Lane  Corp. ,  ASBCA  No. 
7232  (1962)).  On  the  other  hand,  if  the  Contracting  Officer 
recognizes  an  actual  need  for  stopping  work,  he  should  not 
allow  the  contractor  to  waste  Government  funds  by  continuing 
to  work 

2-11.  Concurrent  Delays.  A  feature  of  the  clause  that 
deserves  special  mention  is  that  pertaining  to  concurrent 
delays.  It  states  that  no  adjustment  shall  be  made  for  suspension, 


delay,  or  interruption  to  the  extent  that  performance  would 
have  been  suspended,  delayed,  or  interrupted  by  any  other 
cause,  including  the  fault  or  negligence  of  the  contractor. 
The  determination  of  what  delays  warrant  adjustment  is  a  job 
for  both  the  purchasing  office  and  the  contract  administration 
office  working  together.  Technical  personnel  along  with 
production  and  contracting  representatives  must  assist  in 
arriving  at  which  delays  should  be  recognized.  Program 
Evaluation  Review  Techniques  and  Critical  Path  Charts  are 
useful  when  a  large  number  of  recurring  delays  are  involved. 

2-12.  Delays  Not  Covered  by  Contract.  Delay  claims 
covered  by  contract  clauses  simply  provide  an  administrative 
handling  of  what  would  otherwise  be  a  contractor’s  claim  for 
breach  of  contract  by  the  Government.  But  does  the  Contracting 
Officer  have  authority  to  settle,  by  supplemental  agreement, 
delay  claims  where  no  such  clauses  are  included  in  the 
contract?  The  Court  of  Claims  in  the  1 963  case  of  Cannon 
Construction  Co.  v.  United  States.  3 19  F  2d  173,  specifically 
approved  a  settlement  of  a  breach  claim,  citing  the  implied 
authority  of  the  Contracting  Officer  to  settle  claims  arising 
out  of  performance  and  stating: 

Significantly,  plaintiffs  have  cited  us  no  cases  where  this  court  has 
invalidated,  on  the  ground  of  lack  of  authority,  any  agreement  made 
by  the  Contracting  Officer  in  the  settlement  of  a  claim  *or  damages 
for  breach  of  contract.  On  the  contrary  we  have  held  on  numerous 
occasions  that  compromise  settlements  were  valid  and  binding  on 
both  parties. 

The  agreement,  the  court  found,  was  an  accord  and 
satisfaction  of  the  claim.  This  decision  was  followed  by  the 
same  court  in  Brock  &  Blevins  Co. ,  Inc. ,  v.  United  States 
1 70  Ct  Cl  52 . 343  F  2d  95 1  ( 1 965)  and  has  not  been  overruled . 

2-13.  Another  approach  would  be  to  retreat  to  the  contract 
document  itself  and  insert  language  (with  the  contractor’s 
approval)  calling  for  administrative  disposition  of  such  claims 
generally,  or  perhaps  insert  belatedly  a  “Government  Delay 
of  Work”  or  “Suspension  of  Work"  clause. 

2-14.  The  Armed  Services  Board  of  Contract  Appeals 
(ASBCA)  has  also  recognized  a  letter  from  the  Contracting 
Officer  ordering  work  stoppage  and  calling  for  an  equitable 
adjustment  as  providing  an  administrative  alternative  to  suit 
where  no  clause  was  present  ( Blount  Brothers  Construction 
Co. ,  ASBCA  NO.  5267,  60-2  BCA  2664). 

2-15.  Stop  Work  Orders.  Since  fixed-price  supply  and 
research  and  development  contracts  no  longer  require  a 
Suspension  of  Work  clause,  an  “additional  clause”  may  be 
used  where  a  work  stoppage  is  desirable  for  reasons  such  as 
realignment  of  programs  or  advancements  in  the  state  of  the 
art.  The  use  of  Stop  Work  Orders  is  carefully  circumscribed, 
however.  For  instance,  such  an  order  may  be  used  perding  a 
decision  to  terminate  for  convenience  but  it  cannot  be  used 
pending  a  decision  to  terminate  for  default.  Nor  can  a  Stop 
Work  Order  be  used  in  lien  of  a  termination  notice  after  a 
decision  to  terminate  has  been  made.  Since  Stop  Work 
Orders  may  result  in  standby  costs,  prior  approval  of  their 
issuance  and  cancellation  is  required  at  a  level  above  the 
Contracting  Officer.  The  clause  as  specified  in  DAR  7-105.3 
is  quoted  below: 

(a)  The  Contracting  Officer  may,  at  any  time,  by  written 
order  to  the  Contractor,  require  the  Contractor  to  stop  all,  or 
any  part,  of  the  work  called  for  by  this  contract  for  a  period  of 
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ninety  ('X))*  day.  alter  the  order  is  delivered  to  the  Contractor, 
and  for  any  further  period  to  which  the  parties  may  agree. 
Any  such  order  shall  be  specifically  identified  as  a  Stop  Work 
Order  issued  pursuant  to  this  clause.  Upon  receipt  of  such  an 
order,  the  Contractor  shall  forthwith  comply  with  its  terms 
and  take  all  reasonable  steps  to  minimize  the  incurrence  of 
costs  allocable  to  the  work  covered  by  the  order  during  the 
period  of  work  stoppage.  Within  a  period  of  ninety  (90)* 
days  after  a  Stop  Work  Order  is  delivered  to  the  Contractor, 
or  within  any  extension  of  that  period  to  which  the  parties 
shall  have  agreed,  the  Contracting  Officer  shall  either— 

(i)  cancel  the  Stop  Work  Order,  or 

(ii)  terminate  the  work  covered  by  such  order  as 
provided  in  the  "Default”  or  the  “Termination  for 
Convenience”  clause  of  this  contract. 

(b)  If  a  Stop  Work  Order  issued  under  this  clause  is 
cancelled  or  the  period  of  the  order  or  any  extension  ti  eieof 
expries,  the  Contractor  shall  resume  work.  An  equitable 
adjustment  shall  be  made  in  the  delivery  schedule  or  contract 
price,  or  both,  and  the  contract  shall  be  modified  in  writing 
accordingly,  if— 

(i)  the  Stop  Work  Order  results  in  an  increase  in  the 
time  required  for,  or  in  the  Contractor’s  cost  properly 
allocable  to,  the  performance  of  any  part  of  this  contract,  and 
(ii)  the  Contractor  asserts  a  claim  for  such  adjustment 
within  thirty  (30)  days  after  the  end  of  the  period  of  work 
stoppage,  pmvided  that,  if  the  Contracting  Officer  decides 
the  facts  justify  such  action,  he  may  receive  and  act  upon  any 
such  claim  asserted  at  any  time  prior  to  final  payment  under 
this  contract. 

(c)  If  a  Stop  Work  Order  is  not  cancelled  and  the  work 
covered  by  such  order  is  terminated  for  the  convenience  of 
the  Government,  the  reasonable  costs  resulting  from  the  Stop 
Work  Order  shall  be  allowed  in  arriving  at  the  termination 
settlement. 

(d)  If  a  Stop  Work  Order  is  not  cancelled  and  the  work 
covered  by  such  order  is  terminated  for  default,  the  reasonable 
cost  resulting  from  the  Stop  Work  Order  shall  be  allowed  by 
equitable  adjustment  or  otherwise. 

2-16.  Acceleration.  Acceleration  involves  contractual 
spccdups.  They  may  occur  in  a  number  of  ways,  but  the  most 
common  are  ( 1 )  by  the  Government  representative  requiring 
delivery  in  advance  of  that  specified  in  the  contract,  or  (2)  by 
the  Government  representative  adding  something  in  the  way 
of  additional  performance,  but  failing  to  extend  the  delivery 
date  in  proportion  to  the  additional  work  to  be  performed. 
Orders  to  speed  up  performance  or  perform  by  an  earlier  date 
than  that  required  by  the  contract  are  rather  unique  in  that 
they  affect  the  time  of  performance  rather  than  the  work ,  and , 
therefore,  are  not  normal  changes  toa  contract.  Also  acceler¬ 
ation  orders  can  be  classified  as  being  either  actual  orders  or 
constructive  orders. 

2-17,  Actual  Acceleration  Orders.  If  the  clause  specifically 
provides  for  changes  in  the  time  of  completion  or  delivery, 
the  parties  have  created  the  right  in  the  Contracting  Officer 
unilaterally  to  order  an  acceleration.  Such  cases,  as  might  be 
expected,  are  comparatively  rare. 

2  18.  Specifications  are  always  subject  to  change  under 
the  Changes  clause.  If  the  specifications  contain  the  completion 
or  delivery  schedule,  an  acceleration  order  may  be  allowed 
as  a  change  under  the  Changes  clause.  This  has  occurred 


principally  in  construction  contracts.  Even  where  the  schedule 
is  not  in  the  specification  and  the  Changes  clause  does  not 
cover  changes  in  the  schedule,  the  Board  of  Contract  Appeals 
has  allowed  acceleration  under  the  Changes  clause.  In  Ensign- 
Bickford  Co. ,  ASBCA  NO.  62 14,  the  Board  accepted  the  fact 
that  a  direct  acceleration  order  falls  within  the  Changes 
clause  even  though  the  clause  contains  no  specific  provisions.  It 
should  be  noted,  however,  in  this  case,  both  parties  agreed  to 
the  order  and  the  dispute  was  over  the  amount  of  the  equitable 
adjustment. 

2-19.  The  obvious  answer,  in  the  event  an  acceleration  is 
required  and  no  provision  is  present  in  the  Changes  clause,  is 
to  negotiate  a  bilateral  agreement,  adjusting  the  schedule. 
This,  of  course,  permits  the  contractor  to  refuse  to  accelerate 
or  to  treat  the  order  as  a  breach  of  contract.  In  either  case,  by 
unilateral  order  or  bilateral  agreement,  the  contractor  is 
entitled  to  an  equitable  adjustment  if  the  acceleration  causes 
an  increase  in  his  costs. 

2-20.  Constructive  Acceleration  Orders.  By  far  the  greater 
number  of  accelerations  involve  constructive  rather  than 
actual  acceleration  orders.  Probably  the  most  common  situation 
involves  an  order  by  the  Contracting  Officer  to  meet  the 
original  delivery  schedule  despite  the  fact  there  would  have 
been  intervening  excusable  delays.  In  such  cases,  the 
Contracting  Officer  should  have  determined  a  new  and 
current  schedule  prior  to  ordering  the  accelerated  effort.  If 
the  contractor  is  not  given  credit  for  the  excusable  delays,  the 
Contracting  Officer  may  be  held  to  have  constructively 
shortened  this  schedule  by  the  period  of  the  delays.  This  has 
the  same  effect  as  telling  the  contractor  to  reduce  his  time  of 
performance. 

2-2 1 .  It  is  sometimes  difficult  to  identify  a  request  or  order 
of  the  Contracting  Officer  as  a  direct  order  to  accelerate.  In 
one  case,  the  Board  of  Contract  Appeals  found  that  a 
statement  by  the  Contracting  Officer  that  work  should  proceed 
and  that  later  consideration  would  be  given  to  delays  was  not 
an  acceleration  order.  The  Contracting  Officer,  by  his 
statement,  did  not  insist  upon  compliance  with  the  original 
schedules.  In  another  case,  the  Board  found  no  acceleration 
when  the  contractor  increased  speed  because  of  fear  of  a 
termination.  The  evidence  showed  no  direct  threat  of 
termination,  but  only  some  indication  that  the  Contracting 
Officer  was  anxious  to  get  the  job  completed.  This  would 
imply,  however,  that  a  threat  of  termination  based  on  the 
original  contract  schedule  would  be  construed  as  an  accelera¬ 
tion  if  the  contractor  were  entitled  to  a  schedule  adjustment 
because  of  excusable  delays. 

2-22,  In  still  another  case,  Mechanical  Utilities,  Inc.. 
ASBCA  No.  7345  (1962),  the  Board  held  that  there  was  no 
acceleration  order  when  the  Contracting  Officer  notified  the 
contractor  that  he  intended  to  terminate  for  default  because  of 
failure  to  meet  his  progress  schedule.  The  Contractor  was 
behind  schedule  but  he  was  entitled  to  some  excusable  delays 
which  he  had  not  requested.  The  Board  interpreted  the 
Contracting  Officer’s  notice  as  a  warning  to  the  contractor  to 
either  request  the  excusable  delays  or  catch  up  on  his 
schedule.  It  is  interesting  to  note  that  in  this  same  case,  after 
the  contractor  had  requested  the  excusable  delays,  the  Board 
found  an  order  to  meet  the  schedule  to  be  an  acceleration 
order. 

2-23.  In  Keco  Industries,  Inc. ,  ASBCA  No.  8900  f  1963). 


the  Board  held  that  a  direct  refusal  to  grant  an  excusable  delay 
was  an  acceleration  where  large  liquidated  damages  would 
be  imposed  on  the  contractor  if  he  failed  to  meet  delivery 
schedules.  In  another  case,  the  Contracting  Officer  held  his 
decision  in  abeyance  until  the  work  was  completed.  In  that 
case  the  Board  found  that  there  was  no  direct  order  to 
accelerate  and  hence  held  that  there  was  no  acceleration  by 
the  Government.  From  these  cases  it  would  appear  that  for 
the  Board  to  rule  in  favor  of  the  contractor,  it  must  be  shown 
that  the  Contracting  Officer  knew  of  the  acceleration  and  that 
the  acceleration  was  at  least  related  to  the  Government’s 
refusal  to  grant  excusable  delays. 

2-24.  Extras  Clause.  The  Extras  Clause  presently  in  use 
(DAR  7-103.3;  FPR  1-7. 102-3)  reads  as  follows; 

Except  as  otherwise  provided  in  this  contract,  no  payment  for 
extras  shall  be  made  unless  such  extras  and  the  price  therefor  have 
been  authorized  in  writing  by  the  Contracting  Officer. 

2-25.  This  clause  protects  the  Government  against  claims 
for  work  done  voluntarily  by  the  contractor  or  ordered  by 
Government  representatives  not  authorized  to  commit  the 
Government.  Extras  clauses  have  traditionally  been  interpreted 
to  require  exact  compliance,  i.e.,  a  written  authorization  by 
the  Contracting  Officer  for  the  extras  and  a  specification  of 
the  price  to  be  paid  the  contractor  for  furnishing  them. 

2-26.  As  an  illustration,  a  contractor  agreed  to  produce  a 
radar  transmitter  for  the  Government,  and,  in  performing  the 
contract,  voluntarily  included  items  not  called  for  by  the 
contract.  The  radar  transmitter  as  received  was  a  superior 
piece  of  equipment;  however,  the  Board  of  Contract  Appeals 
held  that  neither  the  Extras  nor  Changes  clauses  authorized  a 
price  increase.  The  Contracting  Officer  had  not  ordered  the 
extra  items. 

2-27.  While  the  Extras  Clause  prohibits  increased 
compensation  for  extra  items  except  under  the  conditions  set 
forth,  other  clauses  in  the  contract  may,  in  this  respect,  afford 
a  basis  for  relief.  Both  the  Changes  clause  and  the  Variation 
in  Quantity  clause  may  permit  the  contractor  to  be  reimbursed 
for  items  in  the  nature  of  extras  over  and  above  the  original 
requirements  of  the  contract.  The  Changes  clause  is,  of 
course,  operative  when  the  Contracting  Officer  (or  authorized 
representative)  issues  an  order  pursuant  to  its  terms  calling 
for  changes  in  performance,  including  improvements  in  the 
originally  specified  contract  item.  The  Variation  in  Quantity 
clause  permits  quantities  different  from  the  work  statement 
only  when  such  variation  meets  the  conditions  set  forth  in  the 
standard  clause  or  schedule  of  the  contract. 

2-28.  Variation  in  Quantity  Clause.  The  Variation  in 
Quantity  Clause  presently  in  use  (DAR  7-103.4;  FPR 
1-7. 102-4)  reads  as  follows: 

No  variation  in  the  quantity  of  any  item  called  for  by  this  contract 
will  be  accepted  unless  such  variation  has  been  caused  by  conditions 
of  loading,  shipping,  or  packing,  or  allowances  in  manufacturing 
processes,  and  then  only  to  the  extent,  if  any,  specified  elsewhere  in 
this  contract. 

2-29  Variations  in  quantity  of  items,  either  a  shortage  or 
an  overage,  may  be  due  to  such  factors  as  the  mass  production 
and  machine  packaging  methods  of  modem  manufacture; 
thus  in  some  cases,  variations  in  quantity  may  be  a  normal 


incident  of  production.  For  this  reason,  fixed-price  supply 
contracts  are  required  to  contain  the  clause.  While  the  clause 
recognizes  that  variations  due  to  specified  causes  may  occur, 
the  clause  itself  is  not  sufficient  to  make  Government  accep¬ 
tance  of  a  shortage  or  overage  in  quantity  due  to  such  causes 
mandatory.  In  order  to  make  the  variation  acceptable,  the 
contract  must  provide  elsewhere  the  extent  of  variation 
permissible. 

2-30.  The  implementing  provision.  Extent  of  Quantity 
Variation,  inserted  in  accordance  with  DAR  1-325,  reads  as 
follows: 

The  permissible  variation  under  ihe  clause  of  the  General  Provisions 

entitled  '  Variation  in  Quantity"  shall  be  limited  to: 

Increase  (Insert: _ %  or  None) 

Decrease  (Insert: _ %  or  None) 

This  increase  or  decrease  shall  apply  to _ * 

2-31.  Miscellaneous  Modifications.  There  are  several 
ways  in  which  a  contract  may  be  modified  as  a  result  of  cost, 
supplemental  agreement,  and  other  factors.  The  following 
paragraphs  outline  some  of  those  factors. 

2-32.  Options.  An  option  is  a  continuing  offer.  In 
Government  contracts,  it  is  an  offer  by  the  contractor  in  the 
initial  contract  to  sell  additional  quantities  of  the  items 
purchased  in  the  initial  contract,  often  at  the  same  price  and 
terms  contained  in  that  contract.  The  duration  of  this  offer  is 
spelled  out,  and  the  consideration  to  the  contractor  for 
keeping  the  offer  open  is  included  in  the  price  of  the  original 
purchase  quantities.  The  option  is  exercised  only  if  it  is 
determined  that  the  requirement  covered  by  the  option  fulfills 
an  existing  need  of  the  Government,  that  funds  are  available, 
and  that  the  exercise  of  the  option  is  most  ad  vantageous  to  the 
Government,  price  and  other  factors  considered  (DAR  Section 
1,  Part  15). 

2-33.  Deferred  Ordering  of  Technical  Data  and  Computer 
Software.  The  right  to  defer,  up  to  two  years,  the  ordering  of 
the  data  to  be  delivered  under  the  contract  is  negotiated  into 
the  original  contract  and  the  order  is  simply  the  exercise  of 
that  right.  Payment  for  processing  of  data  actually  ordered  is 
negotiated  at  the  time  of  ordering.  A  contract  modification 
results  (DAR  9-502(b)). 

2-34.  Initial  Provisioning.  When  a  new  item  is  introduced 
into  the  inventory,  an  initial  purchase  of  spare  items  and 
spare  parts  is  usually  made  as  a  part  of  the  initial  buy.  Actual 
selection  and  ordering  however,  are  implemented  by 
supplemental  agreement,  the  procedure  for  which  is  included 
in  the  initial  contract. 

2-35.  Novation  Agreements.  Occasionally,  a  contractor’s 
business  is  sold.  Although  the  contractor  cannot  assign  his 
contracts,  the  Government  recognizes  the  successor  in  interest 
by  entering  into  a  novation  agreement.  When  a  corporation 


•Insert  in  the  blank  the  dcsignalion(s)  to  which  the  percentages  apply, 
such  as:  (I)  the  total  contract  quantity.  (2)  item  1  only,  (3)  each  quantity 
specified  in  the  delivery  schedule  of  the  '  'Tunc  of  Delivery"  clause.  (4)  the 
total  item  quantity  for  each  destination,  (5)  the  total  quantity  of  each  item 
without  regard  to  destination  The  Contracting  Officer  mav  spetifv  different 
percentages  because  manufacturing,  loading,  shipping,  or  packing  practices 
may  be  expected  to  affect  each  contract  differently 
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changes  its  name,  the  contract  will  usually  be  amended  to 
recognize  this  fact. 

2-36.  Limitation  of  Cost.  The  Limitation  of  Cost  clause, 
which  effects  a  ceiling  on  cost-type  contract  obligations  of 
the  Government,  also  provides  that  the  ceiling  may  be  raised 
by  the  Contracting  Officer.  This  results  in  a  contract 
modification  on  a  unilateral  basis. 

2-37.  Contract  Adjustment.  Under  authority  of  PL  85-804, 
the  “Contract  Adjustment  Act,”  military  services  are 
empowered  to  modify  contracts  (as  well  as  recognize  other 
contract  claims)  on  bases  not  cognizable  by  Contracting 


Officers.  The  act  will  receive  more  extensive  treatment  in  a 
later  chapter. 

2-38.  Value  Engineering  Changes.  Another  form  of 
contract  modification  achieved  by  either  a  change  order  or 
supplemental  agreement  is  the  Value  Engineering  Change. 
Where  appropriate  clauses  are  included  in  the  contract,  the 
contractor  may  submit  Value  Engineering  Change  Proposals 
(VECPs)  which,  if  accepted  by  the  Procuring  Contract 
Officer,  are  implemented  into  the  contract  as  changes,  and 
savings  are  shared  as  agreed  in  the  contract.  Details  of  such 
provisions  may  be  found  in  DAR  Section  1,  Part  17. 


CHAPTER  II 


Equitable  Adjustment 


THIS  CHAPTER  will  address  itself  to  the  consideration  of 
various  approaches  to  measuring  equitable  adjustment.  In  the 
absence  of  an  objective  standard,  “equitable  adjustment" 
has  been  left  largely  to  the  discretion  of  the  Contracting 
Officer.  Those  cases  where  agreement  cannot  be  reached 
with  the  contractor  furnish  the  rule,  the  standard,  or  the 
measure  with  which  the  bulk  of  this  chapter  is  concerned. 

2.  The  concept  of  “equitable  adjustment"  is  one  of  the 
larger  unresolved  issues  in  Government  contracts.  Although 
the  phrase  appears  expressly  or  implicitly  in  the  ‘  ‘adjustment 
clauses,”  e.g.,  “Changes,”  “Government  Property," 
“Differing  Site  Conditions,”  et  al,  the  determination  of  what 
constitutes  an  equitable  adjustment  has  not  been  objectively 
qualified  or  quantified. 

3.  The  term  “equitable  adjustment'  ’  is  to  be  construed  in 
the  ordinary  meaning— to  connote  a  “fair,”  “reasonable,” 
“just,”  or  “right”  arrangement  or  settlement.  In  Government 
contracts,  this  involves  a  determination  as  to  the  contract 
price,  the  period  of  performance,  or  both. 

1.  Historical  Perspective 

1-1.  Equitable  adjustment  may  be  said  to  be  a  derivative 
of  two  early  doctrines  which  acted  as  the  basis  of  contract 
compensation.  These  early  doctrines  are  explained  in  the 
following  paragraphs  as  they  relate  to  equitable  adjustment. 

1-2.  Common  Law  Background.  Under  the  common 
law,  one  was  compensated  for  goods  sold  and  delivered  or 
services  rendered  under  the  equitable  doctrines  of  “quantum 
meruit”  or  “quantum  valebat.” 

1-3.  Quantum  Meruit.  Literally  translated,  quantum 
meruit  means  “as  much  as  he  has  deserved.”  The  doctrine 
applied  to  situations  where  a  person  was  employed  to  do 
work  for  another  without  an  agreement  as  to  compensation. 
In  such  case,  the  law  would  imply  a  promise  from  the 
employer  to  the  workman  that  he  would  pay  him  “as  much  as 
he  may  merit.”  Under  the  common  law  pleading  of 
“assumpsit”  (simple  contract),  the  workman  would  aver  a 
promise  to  pay  what  he  reasonably  deserved  and  then  aver 
that  his  effort  was  worth  a  certain  sum  of  money. 

1-4.  Quantum  Valebat.  Quantum  valebat,  on  the  other 
hand,  pertained  to  goods.  The  term  means  “as  much  as  it  was 
worth.”  When  goods  were  sold  without  specifying  a  price, 
the  law  implied  a  promise  by  the  buyer  to  pay  the  seller  “as 
much  as  they  were  worth .  ’  ’  The  declaration  (pleading)  would 
then  aver  that  the  buyer  promised  to  pay  as  much  as  the  goods 
were  worth,  and  that  the  goods  were  worth  a  certain  sum 
which  the  buyer  refused  to  pay. 


1-5.  These  doctrines,  it  might  be  noted,  have  been 
incorporated  into  the  substantive  law,  and  recovery  in  equity 
on  the  theory  of  implied  contract  may  still  be  made  under 
either  doctrine  in  present  jurisdictions.  Early  Government 
contracts  did  not  contain  “Changes’  ’  clauses.  When  changes 
were  ordered  by  an  authorized  agent  of  the  Government, 
acting  within  the  scope  of  his  authority,  compensation  was 
due  to  the  contractor  under  the  equitable  doctrines  of  the 
common  law. 

1-6.  The  earliest  “Changes"  clause,  calling  for  what  is 
now  known  as  an  “equitable  adjustment,”  appeared  in  a 
contract  for  the  construction  of  an  ironclad  vessel  in  1 863.  A 
clause  in  the  contract  provided  that  “alterations”  might  be 
made  while  the  vessel  was  under  construction.  In 
straightforward  language,  the  clause  stipulated  that  if  the 
alterations  “caused  extra  expense,  that  should  be  paid  for,  if 
they  effected  a  reduction  in  cost,  that  should  be  subtracted 
from  the  contract  price.”  The  changes,  under  the 
circumstances  of  those  times,  were  quite  inevitable,  for  it  can 
be  noted  that  the  Court  of  Claims  had  occasion  to  consider  the 
claims  under  the  contract. 

1-7.  Various  “Changes”  clauses  used  by  the  Departments 
of  the  Government  were  standardized  by  the  Treasury 
Department,  and  since  1921  have  been  published  in  standard 
forms  of  contracts  for  use  by  the  Executive  Branch.  The 
standard  clauses  have  since  that  time  required  an  “equitable 
adjustment”  in  the  event  of  changes  made  within  the  scope  of 
a  contract. 

1  -8.  Equitable  adjustment  is  a  two-way  street.  Depending 
on  the  circumstances,  either  the  contractor  or  the  Government 
may  be  entitled  to  an  adjustment  in  price,  period  of 
performance,  or  both.  It  should  be  noted,  also,  that  both 
parties  may  be  entitled  to  some  adjustment,  depending  on  the 
nature  of  the  change.  In  such  case,  the  party  suffering  the 
final  detriment,  by  the  preponderance  of  proof,  will  be  due  an 
adjustment  from  the  party  finally  benefiting.  Or,  as  it  often 
happens,  the  interchange  of  the  benefit  and  detriment  of  a 
change  may  result  in  a  “wash-out,”  wherein  there  is  neither 
a  gain  nor  a  loss  in  the  respective  positions  of  the  parties. 

1  -9.  Entitlement  is  a  prerequisite  of  equitable  adjustment. 
Before  the  issue  of  quantum  can  arise,  the  conditions  precedent 
to  an  equitable  adjustment  must  exist.  For  example,  is  the 
change  within  the  scope  of  the  Changes  (or  other  applicable) 
clause?  Was  the  change  made  in  fact?  Were  the  procedural 
formalities  of  the  clause  observed?  Is  recovery  precluded  by 
“laches”  or  “estoppel?” 

1-10.  The  concept  of  equitable  adjustment  closely 
approximates  the  legal  doctrine  of  damages.  In  the  case  of 
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Hadley  v.  Baxendale,  (9  Exchequer  341  (1854)),  it  was  held 
that  damages  for  breach  of  contiact  “such  as  may  fairly  and 
reasonably  be  considered  arising  naturally,  i.e. ,  according  to 
the  usual  course  of  things,  fmm  such  breach  of  contract 
itself,  or  such  as  may  reasonably  be  supposed  to  have  been  in 
the  contemplation  of  both  parties  at  the  time  they  made  the 
contract,  as  the  probable  breach  of  it. "  The  law  refers  to  such 
damages  as  “direct."  Those  not  arising  naturally,  or  not 
having  been  “in  the  contemplation  of  both  parties,"  are 
generally  referred  to  as  “consequential"  damages.  Direct 
damages  are  recoverable;  consequential  damages,  as  a  rule, 
are  not  recoverable.  The  principle  of  the  rule  of  Hadley  v. 
Baxendale  has  been  applied  to  equitable  adjustments  in 
distinguishing  the  costs  arising  therefrom,  as  we  shall  see 
later  in  this  chapter. 

1- 11.  Finally,  one  should  at  all  times  bear  in  mind  that 
there  is  no  ultimate  correct  technique  for  pricing-out  a 
change.  In  the  absence  of  determinative  guidelines,  the 
pricing  of  changes  has  been  a  recurrent  problem.  As  a  result 
of  various  Board  of  Contract  Appeals  and  court  decisions, 
certain  rules  have  emeiged  which  indicate  that,  in  those 
particular  circumstances,  a  given  method  is  preferable  to 
another.  However,  there  appears  to  be  no  general  agreement 
as  to  the  basic  method  or  approach  that  is  to  be  used  in  pricing 
changes.  Two  schools  of  thought  exist  in  this  respect:  the 
Reasonable  Value  or  “objective”  approach  and  the  Specific 
Cost  or  “subjective"  approach.  Currently,  the  prevailing 
method  appears  to  be  a  combination  of  the  two. 

2.  Measurement 

2- 1.  The  incorporation  of  the  word  “equitable”  in  the 
various  Changes  clauses  purports  the  connotation  of  equity  to 
both  the  Government  and  the  contractor.  But  what  is 
‘  ‘equitable’  ’  is  generally  a  question  of  fact,  which  boils  down 
to  being  a  question  of  judgment.  Judgments  are  normally 
substantiated  by  reference  to  accepted  fundamentals,  or  by 
reasoned  conclusions  based  on  logical  principles.  In  the 
absence  of  fundamental  guidelines,  the  measurement  of  an 
equitable  adjustment  must  rely  upon  the  latter  method.  No 
preset  formula  is  available  to  furnish  a  relatively  simple 
answer  to  the  problem  of  pricing  a  change.  What  constitutes 
an  equitable  adjustment  remains  a  question  to  be  decided  on 
the  facts  of  each  case. 

2-2.  At  this  point,  it  might  be  noted  that  there  is  no 
objection  to  a  predetermination  of  the  method  to  be  used  to 
calculate  an  equitable  adjustment.  The  parties  may  agree  to 
such  preset  formula  at  the  time  of  negotiating  the  basic 
contract  where  there  may  be  reason  to  believe  that  fundamental 
conceptual  difficulties  may  later  arise. 

2-3.  Approaches  to  Measuring  Equitable  Adjustment. 
Basically,  there  are  two  fundamental  concepts,  and  several 
approaches,  to  measuring  an  equitable  adjustment.  They  can 
be  so  identified  and  so  characterized  because  they  are  a 
matter  of  record,  having  been  the  subject  of  appeals  and 
litigation:  (1)  the  Reasonable  Value  or  “Objective”  Concept; 
(2)  the  Specific  Cost  or  “Subjective"  concept;  (3)  the  Total 
Cost  Approach,  (4)  the  “Jury  Verdict”  Approach;  and  (5) 
the  “Bruce  Case”  Rule. 

2-4.  The  Reasonable  Value  Concept.  The  proponents  of 
this  approach  point  out  that  the  appeals  boards  and  courts 


have  applied  the  standard  of  reasonable  value  or  reasonable 
worth  as  the  proper  measure  of  compensation  to  many  cases 
in  which  Changes  clauses  were  at  issue.  The  rule  is  that 
remuneration  to  the  contractor  should  be  equated  with  the 
reasonable  value  of  goods  and  services  obtained  from  the 
contractor.  Restated  in  another  way,  the  contractor  is 
compensated  on  the  basis  of  what  the  change  should  cost, 
rather  than  what  it  did  (actually)  cost. 

2-5.  Admittedly,  the  ascertainment  of  value  is  difficult.  It 
is,  for  instance,  far  more  difficult  than  the  ascertainment  of 
incurred  costs.  The  term  is  used  in  different  contexts;  it 
means  different  things  to  different  people.  Its  determination 
involves  conjecture,  opinion  and  judgment.  It  varies  with 
time,  place  and  circumstance. 

2-6.  In  the  eyes  of  the  law,  value  is  not  equated  with  cost; 
the  terms  have  quite  different  meanings.  An  itemized  repair 
bill,  for  instance,  is  only  some  evidence  of  the  value  of 
damages  suffered  in  an  automobile  collision.  So  it  is  with 
Government  contracts.  Many  cases  serve  to  illustrate  that 
value  is  not  tied  to  cost.  For  instance,  in  S.  N.  Nielsen 
Company  v.  US,  (141  Ct  Cl  793,  1958),  a  reduction  in  the 
contract  price  was  approved,  though  the  contractor  established 
that  the  change  had  increased  his  costs.  Conversely,  in  Bruce 
Construction  Corporation  (Eng.  BCA  1959)  the  contractor 
was  entitled  to  the  difference  in  value  of  more  expensive  sand 
block  required  by  a  change  order,  though  the  contractors 
supplier  did  not  charge  for  the  increased  cost  of  the  block 
over  that  originally  ordered  under  the  contract.  (But  see  the 
Bruce  Case  rule,  infra,  overturning  this  decision.) 

2-7.  The  basic  premise  here  is  clear.  It  is  that  the 
determination  of  an  equitable  adjustment  is  an  objective 
procedure  which  involves  the  determination  of  the  reasonable 
value  (or  the  reasonable  costs  of  a  prudent  contractor  similarly 
situated)  of  the  work  involved  as  opposed  to  the  costs  actually 
incurred  by  the  contractor. 

2-8.  Proponents  of  the  objective  theory  of  equitable  ad¬ 
justment  frequently  cite  the  Nielsen  Co.  decision  in  support 
of  their  position.  In  that  case,  an  erroneous  bid  of  a 
subcontractor  had  misled  the  contractor  into  allocating  only 
$22,000  to  an  item  of  work  on  its  contract.  By  change  order, 
the  Government  substituted  a  less  expensive  installation, 
decreasing  the  cost  of  the  item  of  work  to  $  1 9,000.  However, 
the  Government  was  able  to  prove  that  it  would  have  cost  the 
contractor  some  $60,000  to  perform  the  item  of  work  if  it  had 
not  been  changed.  In  a  series  of  appeals,  the  Contracting 
Officer’s  contention  that  the  Government  was  entitled  to  an 
equitable  adjustment  in  the  form  of  a  price  decrease  of 
$41,000  was  sustained.  (See,  also,  Keco  Industries,  Inc. ,  v. 
US,  176  Ct  Cl  983  (1966)  and  Pruitt,  Inc. ,  ASBCA  18344, 
73-2  BCA  Para.  10580.) 

2-9.  Such  decisions  are  characterized  as  an  unequivocal 
vote  for  the  objective  or  reasonable  value  approach  to  a 
change.  In  a  direct  confrontation  between  the  equities  of 
affording  the  Government  the  savings  which  would  normally 
be  realized  from  such  change  and  the  contrasting  need  to 
spare  the  contractor  a  possible  serious  loss,  the  reasonable 
value  approach  was  decisively  applied. 

2-10.  These  decisions,  briefly  summarized,  stand  for  the 
principle  that  the  determination  of  an  equitable  adjustment  is 
the  difference  between  what  it  would  have  reasonably  cost  to 
perform  the  work  as  originally  required  and  what  it  reasonably 
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cost  to  perform  the  work  as  changed  Therefore,  the  reasonable 
cost  to  the  contractor  to  perform  the  services  had  they  not 
been  changed,  must  he  computed  in  order  to  arrive  at  a 
proper  equitable  adjustment.  In  such  ease,  the  contractor's 
cost  estimates  to  perform  the  work  as  originally  specified  an’ 
subject  to  scrutiny  b>  the  Government.  If  the  original  estimates 
are  considered  unreasonable,  the  equitahle  adjustment  w  ill 
give  effect  to  the  difference  between  a  reasonable  estimate  of 
the  original  cost,  rather  than  the  contractor’s  actual  original 
cost  estimates. 

2-1 1.  We  note  then,  that  the  determination  of  an  adjust¬ 
ment  by  the  reasonable  value  approach  does  not  preclude  use 
of  the  contractor’s  cost  estimates  as  a  basis,  at  least  for 
comparison  purposes.  We  might  also  note,  in  passing,  that 
the  problem  of  properly  computing  an  equitable  adjustment 
is  considerably  simplified  where  the  change  and  the  pricing 
of  the  change  are  effected  concurrently.  There  can  be  no 
question  under  this  circumstance  that  the  Government  and 
the  contractor  have  bargained  for  a  price  on  an  objective 
hasis.  and  that  the  price  is  the  result  of  the  value  of  the  change 
as  opposed  to  the  actual  cost  of  the  change.  The  contractor's 
estimates  have  been  subjected  to  a  comparison  with  similar 
purchases  and  with,  perhaps,  the  Government’s  independent 
estimates.  The  pricing  of  a  change  by  this  method  is,  of 
course,  completely  acceptable  and  is  not  subject  to  revision 
even  though  later  cost  information  reflects  that  actual  costs  of 
the  change  are  substantially  lower  or  higher  than  the  value 
established  by  the  price  negotiation. 

2  12.  In  line  wiih  the  philosophy  of  fixed-price  contracting, 
forward-pricing  of  equitable  adjustments  is  the  preferred 
policy.  Such  forward  pricing,  of  course,  involves  the  best 
estimates  based  on  known  data  In  many  instances,  however, 
the  circumstances  may  be  such  as  to  preclude  a  possibility  of 
forward  pricing.  Equitahle  adjustments  are  often  determined 
ex  post  facto  when  costs  relevant  to  the  change  have  already 
been  incurred.  The  known  costs,  then,  may  be  used  in  the 
determination  of  the  reasonable  value  of  the  adjustment,  if 
such  is  required. 

2-13.  It  becomes  quite  apparent  that  actual  costs,  as 
incurred  by  the  contractor,  are  generally  considered  to  be  a 
primary  indicator  of  the  value  of  the  change.  Even  the 
proponents  of  the  reasonable  value  approach  to  equitahle 
adjustments  concede  that  there  is  no  better  single  indicator  of 
value  than  actual  costs.  Decisions  of  the  Boards  and  the 
Courts  often  refer  to  “actual  cost  of  repairs”  or  “actual  cost 
to  the  contractor."  The  line  of  reasoning  in  the  decisions 
reflects,  however,  that  even  while  recovery  of  costs  per  se  is 
permitted,  only  those  costs  which  are  reasonable,  necessary 
and  unavoidable  are  allowed. 

2-14.  The  Specific  Cost  Concept. In  direct  contrast  with 
'  the  theory  of  reasonable  value,  the  subjective  theory  of 
"specific  cost"  propounds  that  the  proper  measure  of  an 
equitable  adjustment  is  the  actual  cost  of  the  change  to  the 
particular  contractor  affected.  This  theory  rejects  the  elusive 
standard  of  “reasonable  value"  and  sets  up,  instead,  the 
standard  of  actual  cost  of  the  change  as  being  the  most 
equitahle  method  of  adjustment. 

2  15  Reflection  at  this  point  will  impress  upon  you  the 
apparently  irreconcilable  conflict  between  the  basic 
approaches  We  have  seen  that  the  ascertainment  of  the 
“value"  of  a  change  may  be  quite  difficult,  since  the  legal 


concept  ot  value  is  based  on  theory.  To  determine  value,  we 
often  look  to  the  contractor’s  cost  estimates  or  his  actual  cost 
of  work  performed.  For  example,  consider  the  pricing 
circumstances  involved  in  a  constructive  change,  or  those 
involved  in  the  so-called  "two-part”  change  order  The 
latter  involves  the  direction  of  a  change  by  the  Contracting 
Officer  followed  by  a  subsequent  determination  of  the  price 
ot  the  change.  In  many  instances,  the  work  is  completed  prior 
to  the  price  negotiation;  and  the  contractor  comes  to  the 
bargaining  table  armed  with  his  actual  costs.  Would  an 
acceptance  of  these  costs,  and  an  addition  of  a  “reasonable 
and  customary"  profit  constitute  a  cost-plus-percentage-of- 
cost  procurement,  a  transaction  prohibited  by  10  USC  2306(a)? 

2-16.  Undoubtedly,  some  Contracting  Officers  have  been 
reluctant  to  use  actual  costs  incurred  as  a  result  of  a  change  in 
the  face  of  the  cost-pl us-percentage-of-cost  prohibition.  Would 
it  be  more  prudent,  then,  to  depart  completely  from  a 
subjective  analysis  of  the  contractor’s  costs  and  scrutinize 
him  objectively,  comparing  him  with  a  manufacturer  whose 
management  is,  possibly,  more  skillful  or  whose  labor  is 
more  experienced  in  the  same  or  similar  task?  Is  it  equitable 
to  expect  that  the  contract  be  performed  as  efficiently  as  it 
might  be  under  the  optimum  conditions  which  the  objective 
theory  suggests? 

2-17.  The  proponents  of  the  subjective  theory  dispose, 
first,  of  the  argument  concerning  possible  cost-plus- 
percentage-of-cost  implications.  They  suggest  that  the 
prohibition  is  directed  toward  predetermined  arrangements 
granting  additional  profit  in  the  event  additional  costs  are 
incurred.  After-the  fact  pricing,  they  point  out,  gives  no  such 
guaranteed  profit.  This  argument  is  sustained  hy  recent 
decisions  of  the  Boards  and  the  Courts.  In  National  Electronic 
Laboratories  t\  United  States,  (148  Ct  Cl  308,  180  F  Supp 
377,  1960)  the  court  ruled  that  a  redeterminable  contract 
priced  after  the  fact  was  not  in  violation  of  the  cost-plus- 
percentage-of-cost  prohibition.  Hence,  the  Contracting  Officer 
should  use  the  best  evidence  available,  including  the  latest 
costs  incurred,  when  negotiating  an  equitable  adjustment. 
And  in  a  case  involving  a  “Changed  Conditions”  clause,  the 
Board  clearly  reiterated  the  distinction  between  an  ex  post 
facto  determination  of  an  equitable  adjustment  and  a  CPPC 
situation  by  stating: 

We  think  lhe  differences  between  lhe  allowance  of  any  equitable 
adjuslmcnl  and  lhe  cosl-ptus  a  percenlage-of-eosl  sysleni  are 
siibstanlial  and  obvious,  tinder  lhe  "Changed  Condilions"  article 
the  contractor  has  no  guarantee  lhal  hislorical  costs  witt  be  at 
lowed.  Although  profil  may  be  expressed  in  terms  of  percentage,  the 
"Changed  Condilions"  articte  does  nol  contain  a  guaranteed 
percentage  and  lhis,  loo,  is  determined  on  lhe  basis  of  lhe  besl 
evidence  available.  E.  V.Lane  Corp.,  ASBCA  Nos.  174 1. 9920,  and 
9937,  65-2  BCA  5076  (t965). 

2-18.  The  proponents  of  the  subjective  approach  to 
equitable  adjustments  further  point  out  that  many  of  the 
“Changes”  clauses  were  developed  to  provide  administra¬ 
tive  remedies  to  situations  which  would  otherwise  be  breach 
of  contract  cases  before  the  courts.  The  approach  to  adminis¬ 
trative  settlement  should  then  be  patterned  after  the  treatment, 
generally  accorded  by  courts,  to  claims  for  damages  resulting 
from  breach  of  contract.  Therefore,  the  incurred  cost  approach, 
so  common  in  damage  claims,  should  also  be  followed  in 
equitable  adjustment  cases. 


2-19.  Summarizing  what  we  have  thus  far  learned  of  the 
basic  approaches  to  equitable  adjustment,  it  can  be  briefly 
stated  that  the  differences  in  theory  are  as  follows:  (1)  the 
Reasonable  Value  Approach  defines  an  equitable  adjustment 
in  terms  of  the  objective  determination  of  what  it  should  cost 
a  reasonable  and  prudent  contractor  in  performing  under 
optimum  conditions;  (2)  the  Specific  Cost  Approach, 
conversely,  defines  an  equitable  adjustment  in  terms  of 
actual  cost  incurred  by  the  particular  contractor  under  the 
circumstances  of  his  contract;  and  (3)  under  either  theory, 
the  contractor’s  cost— whether  estimated,  actual,  or 
historical— may  be  used  in  the  determination,  the  fundamental 
difference  being  in  the  probative  value  or  evidentiary  weight 
which  each  theory  assigns  to  such  costs. 

2-20.  The  Tbtal  Cost  Approach.  Where  actual  or  historical 
costs  are  submitted  for  the  Government’s  consideration,  the 
burden  is  upon  the  contractor  to  show  that  they  were  actually 
incurred.  If  he  fails  to  prove  this,  but  does  show  an  entitlement 
to  an  equitable  adjustment,  a  determination  on  quantum  can 
nevertheless  be  made  by  either  of  two  methods.  The  first  is 
the  “total  cost”  method. 

2-21 .  The  total  cost  of  the  change  is  the  determination  of 
the  difference  between  the  original  contract  price  (unchanged) 
and  the  actual  cost  of  performing  the  contract  as  changed. 
Simply,  it  is  actual  cost  versus  originally  expected  cost.  This 
method  is  universally  criticized  as  being  the  least  preferable 
approach  to  an  equitable  adjustment  on  at  least  two  grounds: 
(1)  that  the  total  costs  include  not  only  the  costs  properly 
attributable  to  the  change,  but  also  those  which  were  incurred 
through  the  fault  of  the  contractor,  and  (2)  that  the  cost  of 
performing  the  unchanged  contract  is  frequently  based  on 
unrealistically  low  bids.  The  bail-out  aspects  of  this  method 
are  quite  apparent. 

2-22.  This  method  has  been  used  when  there  is  no  better 
method  available.  The  Court  of  Claims,  for  instance,  has 
stated  that  the  total  cost  approach  has  been  used  only  as  a  last 
resort.  In  order  to  overcome  the  serious  objections  inherent 
in  this  approach,  the  Court  has  been  careful  to  ascertain  the 
contractor’s  experienced  costs  resulting  from  the  change, 
and  has  reduced  those  costs  by  deducting  costs  attributable  to 
the  fault  of  the  contractor.  Thus,  the  first  major  criticism, 
supra,  is  eliminated.  Next,  the  Court  attempts  to  avoid  the 
second  major  criticism  by  using  an  average  estimate,  derived 
from  the  estimates  of  the  Government  and  the  other  bidders, 
in  order  to  preclude  the  possibility  of  “getting  well”  on 
changes  after  a  buy-in.  The  leading  case  on  the  use  of  the  total 
cost  approach  is  Great  Lakes  Dredge  and  Dock  Co.  v.  United 
States,  119  Ct  Cl  504  (1951),  cert,  denied,  342  US  953 
(1952). 

2-23.  Conversely,  the  Court  of  Claims  has  expressed  its 
distaste  for  this  approach.  The  total-cost  basis  was  specifically 
rejected  in  F.H.  McGrow  &  Co.  v.  United  States,  131  Ct  Cl 
501  (1955)  and  in  River  Construction  Corp.  v.  United  States, 
159  Ct  Cl  254  (1962).  More  recently,  while  reiterating  its 
distaste  for  the  approach,  the  court  conceded  that  the  total 
cost  basis  may  be  used  under  appropriate  circumstances  and 
when  no  other  method  is  available .  J.  D.  Hedin  Construction, 
Inc.,  v.  United  States  171  Ct  Cl  70  (1965)).  The  rationale  of 
the  Court  may  be  summarized  by  the  following  quotations 
from  this  case: 


We  are  aware  that  we  have  on  a  number  of  occasions  expressed  our 
dislike  for  this  method  (total  cost)  of  computing  breaches  of  contract 
damages,  and  we  do  not  intend  to  condone  its  use  as  a  universal  rule. 
However,  we  have  used  this  method  under  proper  safeguards  where 
there  is  no  other  alternative,  since  we  recognized  that  the  lack  of 
certainty  as  to  the  amount  of  damages  should  not  preclude  recovery 
Oliver-Fmnie  Co.  v.  United  Suites,  ISO  Ct  Cl  189  279  F  2d  498 
(1960):  MacDougald  Construction  Co.  v.  United  Suites ,  122  Ct  Cl 
210(1952):  The  Great  Lakes  Dredge  and  Dock  Co.  v.  United  Suites, 

1 19  Ct  Cl  504  .  96  F  Supp.  932  (1951),  cert,  denied,  342  US  953 
(1952).  In  all  these  cases  the  fact  of  Government  responsibility  for 
damages  was  clearly  established;  the  question  was  how  to  compute 
reasonable  damages  where  no  other  method  was  available  River 
Construction  Corp.  v.  United  Suites,  supra,  at  27 1 .  We  think  this  is 
such  a  case  .  .  .  The  only  possible  method  by  which  these  damages 
can  be  computed  is  resort  to  the  total  cost  method  Under  such 
circumstances,  as  stated  earlier,  we  think  the  Government  should  not 
be  absolved  of  liability  for  damages  which  it  has  caused,  because  the 
precise  amount  of  added  costs  cannot  be  determined,  (Though  the 
reference  in  this  case  is  to  damages,  the  same  rationalization  is  used 
by  the  Court  of  Claims  in  computing  equitable  adjustments.) 

2-24.  The  various  Boards  of  Contract  Appeals  have 
exhibited  less  favor  in  the  use  of  the  total  cost  method.  The 
ASBCA,  for  instance,  has  rejected  this  approach  in 
substantially  denying  appeals  in  Holly  Corporation,  ASBCA 
No.  3626,  60-2  BCA  2685  ( 1 960),  H.  R.  Henderson  and  Co. , 
et  al„  ASBCA  No.  5146,  60-1  BCA  2662  (1960),  and 
Air-A-Plane  Corporation,  ASBCA  No.  3842,  60-1  BCA 
2547  (1960).  The  Board’s  views  regarding  equitable  adjust¬ 
ments  can  be  summarized  in  the  following  excerpts  from  the 
latter  case: 

We  do  note  that  appellant's  insistence  on  the  total  cost  approach 
(without  specifics  as  to  the  various  changes,  and  without  specifics  as 
to  their  effect  on  such  matters  as  direct  labor,  direct  material, 
engineering,  overhead,  etc.)  in  and  of  itself  presents  what  we  believe 
to  be  an  insurmountable  obstacle  to  the  allowance  of  the  claimed 
equitable  adjustment. 

We  have  held  that  the  equitable  adjustment  in  price  under  the 
changes  article  should  be  based  on  a  comparison  of  the  contractor's 
actual  performance  with  the  performance  required  under  the  original 
specifications,  if  the  contractor  acted  reasonably  in  its  choice  of 
alternative  methods  of  performance.  See  Appeal  of  G.M.  Co. 
Manufacturing,  Inc. ,  ASBCA  No.  2883.  See  also  Appeal  of  Bostwick- 
Batterson  Company,  ASBCA  No.  4636.  In  so  holding  we  have 
recognized  that  there  are  many  factors  to  be  considered  in  determining 
an  equitable  adjustment  in  price  for  a  change  order  but  that  by  far  the 
most  important  factor  is  cost .  .  . 

Citing  the  Appeal  of  S.N.  Nielsen  Company,  ASBCA  No.  1990, 
sustained  by  the  Court  of  Claims  in  141  Ct  Cl  793,  the  Board  has  held 
that  a  proper  adjustment  is  the  difference  between  what  it  would  have 
reasonably  cost  to  perform  the  work  as  originally  required  and  what 
it  reasonably  cost  to  perform  the  work  as  changed,  and  that  in  order 
to  make  a  proper  equitable  adjustment  the  Board  must  compute  what 
would  have  reasonably  been  the  cost  to  the  contractor  to  perform  the 
contract  had  it  not  been  changed.  See  Appeal  of  Modem  Foods,  Inc, , 
ASBCA  No.  2090. 

The  Board  has  held  that  before  a  conclusion  with  respect  to  the 
proper  amount  of  any  equitable  adjustment  to  which  a  contractor 
may  be  entitled  can  be  arrived  at  either  by  a  Contracting  Officer  or  by 
the  Board ,  appellant  must  show  some  sound  basis  for  a  determination 
of  the  amount  and  that  such  a  determination  may  not  be  made  in  a 
vacuum  or  based  on  speculation.  See  Appeal  of  Modem  Foods,  Inc. , 
ASBCA  No.  2090  and  Allegheny  Sportswear  Co  ASBCANo  4163 

Thus,  to  arrive  at  an  equitable  adjustment  the  Board  needs  two 
figures,  First,  the  actual  cost.  Second,  the  cost  but  for  the  changes. 

2-25.  In  summary,  it  may  be  said  that  the  various  appeal 
boards  have  generally  limited  the  use  of  the  total-cost  method 
to  extreme  cases  when:  (1)  the  contractor  is  known  to  be 
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competent.  (2)  the  Government  has  not  developed  a  reasonable 
alternative  estimate.  (3)  there  is  no  suggestion  that  the 
original  price  is  not  reasonable  and  realistic,  (4)  the  increased 
costs  resulted  solely  from  the  changes,  (5)  costs  cannot  lie 
allocated  to  specific  changes,  and  (6)  there  is  no  other  way  to 
determine  an  equitable  adjustment.  (For  recent  cases 
illustrating  conditions  for  use  of  the  "Total  Cost"  approach, 
see:  Continental  Drilling  Co.  ENGBCA  3455,  77-1  BCA, 
paragraph  12280  (1976;  Per  ini  Corp. ,  ENGBCA  3745,  78-1 
BCA,  paragraph  13191  (1978);  Ingals  Shipbuilding  Div., 
Litton  Systems,  Inc., ASBCA  17579,  78-1  BCA,  paragraph 
13216(1978)). 

2-26.  The  "Jury  Verdict" Approach.  Where  costs  cannot 
be  segregated  and  identified,  both  the  Government  and  the 
contractor  may  have  to  approach  an  equitable  adjustment  on 
the  basis  of  estimates  alone.  In  these  cases  where  meaningful 
comparisons  cannot  be  made  from  the  available  cost  data,  the 
Court  and  the  Boards  have  permitted  the  use  of  expert 
opinion  to  estimate  the  cost  of  a  change.  From  all  of  the 
evidence,  including  the  opinions  of  qualified  experts  (e.g., 
estimators),  the  Court  or  Board  then  can  determine  what 
should  be  paid  in  the  same  manner  as  would  a  jury.  This 
method,  quite  naturally,  has  become  known  as  the  "jury 
verdict"  approach. 

2-27.  First  advanced  by  the  Court  of  Claims  in  Western 
Contracting  Corp.  v.  United  States  ,  144  Ct  Cl  318  (1958), 
the  method  was  later  adopted  in  similar  situations  by  the 
Boards  in  Lake  Union  Drydock  Co. ,  ASBCA  No.  3073,  59- 1 
BCA  2229  (1959)  and  Henh  Construction  Co.,  IBCA  No. 
249,61-2  BCA  3240  (1961)' 

2-28.  In  Western  Contracting,  the  Court  considered  the 
opinions  of  qualified  estimators  regarding  the  reasonableness  of 
the  claimed  costs,  since  they  could  not  be  substantiated  in 
detail  by  the  contractor's  records,  and  determined  the  equitable 
adjustment  on  the  basis  of  a  "jury  verdict".  In  Lake  Union 
Drydock,  the  BCA  had  occasion  to  consider  an  adjustment  to 
the  contractor  due  to  a  delay  by  the  Government  in  furnishing 
material  for  the  construction  of  minesweepers.  The  following 
excerpts  from  the  decision  reflect  the  circumstances  under 
which  a  "jury  verdict"  approach  may  be  employed. 

8.  .  .  The  amount  of  the  claim  was  derived  from  estimates  made 
by  Appellant's  experienced  shipbuilders  In  presenting  the  claim  to 
the  Board.  Appellant's  principal  marine  architect  and  engineer 
(highly  qualified)  testified  in  great  detail  as  to  the  basis  of  the 
estimates  and  verified  exhibits  submitted  in  support  thereof  Generally 
speaking,  we  find  that  Appellant's  estimators  are  well  qualified  to 
make  the  estimates  upon  which  this  claim  is  founded  and  that  those 
estimates  were  established  as  being  hasically  sound. 

9.  .  .  On  the  other  hand,  the  Government  did  not  make  a  separate 
estimate  of  the  proper  price  adjustment  due  to  the  delay  attributable 
ton  Instead,  in  presenting  the  defense  in  this  appeal,  counsel  for  the 
Government  probed  into  every  element  of  Appellant's  estimate  .  .  . 
Thus,  as  presented,  we  have  before  us  over  two  thousand  pages  of 
transcript  of  the  hearing  and  iver  a  thousand  sheets  of  exhibits  upon 
which  to  base  a  decision  which,  in  most  pari,  is  one  of  the  nature  of  a 
jury  verdict  To  discuss  the  many  minor  details  in  controversy  seems 
unnecessary  May  it  suffice  to  say  here,  however,  that  the  measure  of 
the  amount  of  the  price  adjustment  to  which  appellant  iscntitled  is  not 
an  exact  science  calling  for  a  hard-and-fast  rule ,  but  is  a  determination 
based  upon  the  facts  and  circumstances  of  this  case  See  Needles  r. 
United  Slates,  101  Ct  Cl  515,  618;  Fern  F..  Chalendar  v.  United 
Suites.  127  Ct  Cl  557,  566:  Western  Contracting  Corporation  r. 
United States,  No  744-55  Ct  Cl,  decided  December  3.  1958. 


2-29.  The  same  approp.ch  was  used  by  a  different  Board  in 
rendering  a  decision  in  Henly  Construction  Co. ,  supra.  It 
should  be  noted  that  despite  the  name  of  this  method,  a  jury  as 
such  is  not  actually  used.  The  expert  testimony  of  both  sides 
is  weighed  by  the  judges  or  by  the  Board,  and  the  evidence  is 
weighed  as  if  by  a  trierof  fact,  (i.e.,  the  jury). 

2-30.  ASBCA  subsequently  appeared  to  place  a  number 
of  restrictions  on  this  approach.  In  Air-A-Plane  Corp., 
supra,  it  stated  that  this  theory  is  applicable  only  in  cases 
“where  each  side  presents  convincing  but  conflicting  evidence 
as  to  what  the  amount  of  equitable  adjustment  should  be; 
where,  upon  consideration  of  the  evidence,  neither  side  is 
entirely  correct,  and  it  is  apparent  that  some  allowance  by  the 
Board  is  proper,  and  where  evidence  is  sufficient  to  permit 
the  Board  to  make  some  reasonable  decision  as  to  a  proper 
allowance  .  .  .”  And  in  Planetronics ,  Inc.,  ASBCA  No. 
7202,  1962  BCA  3356,  an  additional  requirement  for 
"convincing  proof  of  the  nature  and  kinds  of  increased  costs 
incurred"  was  added. 

2-31.  The  basic  difference  between  the  "total  cost" 
approach  and  the  “jury  verdict"  approach  is  that  in  the  latter, 
costs  attributed  to  tly  change  alone  are  used  while  in  the 
former,  the  total  contract  costs  are  used.  A  severe  criticism  of 
the  “jury  verdict"  method  remains,  in  that  despite  the 
narrower  area  of  consideration  (i.e.,  the  change  alone)  the 
computation  still  involves  considerable  speculation. 

2-32.  More  recent  cases,  however,  attest  that  the  Court  of 
Claims  and  the  Boards  continue  to  use  this  approach.  For 
instance,  in  J.G.  Watts  Construction  Co.  v.  United  States, 
174  Ct  Cl  1,  (1966),  the  Court  reiterated  use  of  the  jury 
verdict  basis  where  precise  measurement  of  costs  is  not 
possible.  The  Boards,  also,  pursue  the  rationale  of  making 
their  own  estimate  in  a  “jury  verdict"  where  ",  .  .  Even 
though  presented  with  widely  divergent  positions  by  the 
parties  before  us,  we  cannot  escape  the  necessity  of  bringing 
an  end  to  the  matter  and  determining  a  figure  as  the  amount  of 
an  equitable  adjustment.”  (For  recent  cases  illustrating  the 
wide  discretion  exercised  by  Boards  of  Contract  Appeals  in 
applying  “Jury  Verdict"  techniques,  see:  Sovereign 
Construction  Co.,  ASBCA  17792,  75-1  BCA,  paragraph 
1 1251  (1975;  Greenwood  Construction  Co.,  AGBCA  75-127, 
78-1  BCA,  paragraph  12893  (1977);  J.  W  Bateson  Co., 
VACAB  1148,  79-1  BCA,  paragraph  13573  (1978).  For  a 
very  liberal  Court  of  Claims  approach,  see  S.  W.  Electronics 
&  Mfg.  Corp.  v.  United  States,  CtCl  (July  1981). 

2-33.  As  we  have  seen,  the  fundamental  conceptual 
difference  in  the  measurement  of  an  equitable  adjustment  is 
between  the  objective  (reasonable  value)  and  subjective 
(actual  cost)  standards.  We  have  also  noted  that  an  important 
element  of  a  determination  under  either  concept  or,  as  a 
matter  of  fact,  under  the  "total  cost”  and  "jury  verdict" 
approaches— is  "cost." 

2-34.  An  important  recent  development  in  defining  this 
significant  element  of  “cost"  and,  in  effect,  narrowing  the 
area  of  controversy  among  the  fundamentalists  is  the  series  of 
decisions  involving  the  Bruce  Construction  Corporation. 

2-35.  The  rule  emanating  from  these  cases  is  that  the 
proper  measure  of  value  of  an  equitable  adjustment  is  the 
"contractor’s  costs,  reasonably  incurred".  Emphasis  is 
supplied  here  to  impress  the  reader  with  the  brevity  and 
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simplicity  of  the  rule,  despite  the  magnitude  of  its 
pronouncement. 

2-36.  A  second  look  will  reveal  that  the  rule  is,  in  effect,  a 
compromise  between  the  objective  and  subjective  concepts. 
The  rule  gives  weight  to  the  objective  standard  in  that  the 
costs  must  be  reasonably  incurred,  but  does  not  otherwise 
disturb  the  subjective  fundamental  of  the  contractor’s  costs. 
This  appears  to  be  the  prevailing  rule,  and  the  quid  pro  quo 
whereby  fundamental  differences  may  be  resolved  in  the 
interests  of  a  workable  standard  for  “equitable"  adjustment. 

2-37.  The  Bruce  c ase  involved  a  fixed-price  construction 
contract  for  a  number  of  buildings  at  Homestead  Air  Force 
Base,  Florida.  A  fine-textured  building  block  was  required 
by  the  original  specifications.  After  the  contractor  had 
ordered  the  building  block,  the  requirement  was  changed  to 
sand  block .  The  sand  block  was  more  brittle  than  the  concrete 
masonry  block  generally  produced  in  that  area,  requiring  a 
higher  degree  of  care  in  its  handling,  and  entailing  a  higher 
production  cost.  However,  the  contractor's  supplier  furnished 
the  sand  block  at  the  same  price  as  the  originally  required 
concrete  block. 

2-38.  The  issue  arose  when  the  contractor  claimed 
$42,415.98  as  the  difference  between  the  value  of  the  sand 
block  furnished  and  the  value  of  the  block  originally  specified, 
on  the  grounds  that  the  fair  market  value  of  the  sand  block 
was  greater  than  the  purchase  price  and  that  the  Government 
should  not  benefit  from  the  contractor’s  bargain. 

2-39.  The  Corps  of  Engineers  accepted  the  contractor’s 
contention  that  fair  market  value  should  be  the  measure  of  an 
equitable  adjustment,  and  allowed  the  difference  between  the 
current  fair  market  value  of  the  two  types  of  block.  Upon 
appeal,  since  the  Engineering  Board  of  Contract  Appeals  had 
denied  the  larger  part  of  the  contractor’s  overall  claim,  the 
ASBCA  accepted  the  fair  market  value  measure,  but  denied 
the  claim  on  the  basis  of  failure  of  proof,  i.e.,  that  the 
contractor  had  failed  to  prove  that  the  price  paid  for  the 
original  concrete  block  was  not  also  the  fair  market  value  of 
the  substituted  sand  block  at  the  time  of  the  transaction.  The 
Board  held  that  the  fair  market  value  at  the  time  of  purchase, 
not  at  some  subsequent  time,  is  to  be  used  in  considering  the 
validity  of  the  equitable  adjustment,  and  that  the  fair  market 
value  at  the  time  of  purchase  was  not  different  from  that  of  the 
substituted  block. 

2-40  Upon  further  appeal,  the  Court  of  Claims  resolved 
the  issue  in  Bruce  Construction  Corp.  v.  United  States,  324  F 
2d  516  Ct  Cl  (1963).  The  Court  held  that  fair  market  value 
was  not  the  proper  measure  of  damages,  that  the  proper 
measure  is  to  be  achieved  by  the  application  of  objectivity 
(the  reasonable  cost  test)  to  the  contractor’s  actual  or  historical 
costs,  and  that  the  contractor’s  historical  costs  are 
presumptively  reasonable  and  the  burden  of  proof  rests  with 
the  party  contending  otherwise. 

2-41.  Consider,  for  a  moment,  the  implications  of  this 
decision  in  light  of  what  we  have  thus  far  learned  of  equitable 
adjustments.  The  language  of  the  Court  may  assist  us  in  our 
reflection' 

But  lair  market  value  is  not  the  measure  ol  damages  in  this  ease.  This 
is  noi  to  say  that  in  all  eases,  historical  cost  is  to  be  the  gauge.  The 
more  proper  measure  would  seem  to  be  a  "reasonable  cost".  The 
concept  of  "reasonable  cost”  is  not  new  Indeed  it  has  been  defined 
in  the  following  manner 


A  cost  is  reasonable  if  in  its  nature  or  amount  il  d.ies  not  exceed 
that  which  would  be  incurred  by  an  ordinary  prudent  person  in  the 
conduct  of  competitive  business  (ASPR  IS  201.3  I9ht)t 

Use  of  the  "reasonable  cost"  measure-  does  not  constitute 
“an  objective  and  universal  procedure,  involving  the 
determination  of  the  reasonable  value  (or  reasonable  cost  of 
any  contractor  similarly  situated)  of  the  work  involved.”  but 
determination  of  reasonable  cost  required,  in  and  of  itself,  an 
objective  test.  The  particular  situation  in  which  a  contractor 
found  himself  at  the  time  the  cost  was  incurred,  appeal  of 
Hynuin-Gordon  Co.,  ASBCA  51U0  (1959)  and  the  exercise 
of  the  contractor’s  business  judgment,  Walsh  Construction 
Co. ,  ASBCA  4014  (1957),  are  but  two  of  the  elements  that 
may  be  examined  before  ascertaining  whether  a  cost  was 
“reasonable": 

(3)  Bui  the  standard  of  reasonable  cost  “must  lie  viewed  in  llic 
light  of  a  particular  contractor's  costs***  (Emphasis  added),  and  not 
the  universal,  objective  determination  of  what  the  cost  would  have 
been  to  other  contractors  at  large." 

2-42.  It  is  clearly  apparent  that  the  Court  rejected  the 
purely  objective  “reasonable  value”  concept,  and  substituted 
the  new  test— a  “modified  subjective"  one— of  the  application 
of  the  objective  standard  of  ‘  ‘  reasonableness' '  to  the  actual  or 
hi  lOrical  costs  under  the  contractor’s  particular  circumstances 
(subjective). 

2-43.  The  above  statements  in  themselves  would  appear 
to  be  an  accurate  reflection  of  the  practical  aspects  of 
equitable  adjustment.  Viewed  in  the  light  of  the  negotiations 
that  normally  accompany  the  determination  of  the  quantum 
of  a  change,  and  the  concessions  normally  made  in  the  course 
of  the  discussions,  the  application  of  the  standard  of 
reasonableness  is  not  at  all  strange.  The  Court’s  opinion  at 
this  point  could  be  considered  to  be  a  not-too-disiant  departure 
from  the  practical  (as  viewed  by  the  subjective  and  objective 
theorists)  and  an  affirmation  of  the  practicable  (as  viewed  in 
light  of  the  usual  circumstances  of  an  equitable  adjustment). 

2-44.  The  Court  further  held,  however,  that  the  con¬ 
tractor’s  "historical"  costs  are  presumed  reasonable  and  that 
the  burden  of  proof  rests  with  the  party  contending  otherw  iso: 

To  say  that  “reasonable  cost”  rather  than  “historical  cost” 
should  be  the  measure  does  not  depart  from  the  tost  applied  in  the 
past,  for  the  two  terms  are  often  synonymous.  And  where  there  is  an 
alleged  disparity  between  ” historical* ’  and  “reasonable*  *  costs,  the 
historical  costs  arc  presumed  reasonable. 

Since  the  presumption  is  that  a  contractor's  claimed  cost  is 
reasonable,  the  Govemnvmt  must  carry  the  very  heavy  burden  of 
showing  that  the  claimed  cost  was  of  such  a  nature  that  it  should  not 
have  been  expended,  or  that  the  contractor’s  costs  were  more  than 
were  just  died  in  the  particular  circumstance. 

2-45.  Note  that,  in  this  case,  the  burden  of  proot  was  upon 
Bruce,  since  its  allegation  was  that  the  actual  cost  of  the  sand 
block  was  not  reasonable  The  court  disposed  of  the  Bruce 
Case  in  the  following  language: 

(4)  Plaintiffs  here  have  not  been  able  toosereome  the  presumption 
that  their  actual  costs  were  reasonable,  hence  they  may  not  recover 

.  evidence  of  the  fair  market  value  of  an  item  some  eighteen 
months  after  a  transaction  involving  the  item  docs  not  rebut  the 
presumption  that  theeost  of  the  item  was  reasonable  at  the  time  of  the 
transaction 
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2-46 .  Following  the  logic  of  the  Bruce  Case  rule,  it  is  clear 
that,  in  the  usual  controversy,  the  burden  of  proof  will  be  on 
the  Government  to  prove  that  the  contractor’s  costs  were  not 
objectively  reasonable.  Actual  or  historical  costs  are  now  of 
prime  importance;  they  are  no  longer  just  some  evidence  of 
reasonable  cost.  They  are  reasonable  until  the  presumption  is 
rebutted.  (For  a  recent  example  of  the  difficulty  in  providing 
that  the  contractor’s  actual  costs  are  unreasonable,  see: 
Bromley  Constructing  Co.,  ASBCA  20271,  77-2  BCA, 
paragraph  12715(1977). 

2- 47.  This,  then,  is  the  Bruce  Case  rule,  widely  adopted 
by  the  Boards  as  the  guideline  for  a  proper  measure  of  an 
equitable  adjustment.  This  ‘‘reasonable  cost”  test  has  been 
used  consistently  since  its  promulgation  by  the  Cou(t  of 
Claims  in  1963.  For  example,  see/  G.  Watts  Construction 
Co.  ASBCA  9454, 1964  BCA  4325,  and  Hayes  International 
Corp.,  ASBCA  9750,  65-1  BCA  4767  (1965).  For  a  case 
denying  the  reasonableness  of  a  contractor's  actual  costs,  see 
Blauner  Construction  Co. ,  ASBCA  9436,  1964  BCA  4333. 

3.  Types  of  Includable  Costs 

3- 1 .  Now  that  it  is  apparently  settled  that  the  kind  of  cost 
allowable  in  an  equitable  adjustment  is  “actual  cost  reasonably 
incurred,”  one  other  major  issue  remains.  It  concerns  the 
type  of  cost  which  will  be  allowable  within  this  definition. 

3-2.  The  rule  in  Hadley  v.  Baxendale,  we  have  noted, 
restricts  the  recovery  to  damages  which  are  direct,  not 
consequential.  This  same  distinction  has  been  applied  to 
equitable  adjustments.  It  is  settled  that  where  a  breach  does 
not  arise  “naturally”,  or  was  not  “in  the  contemplation  of 
both  parties  at  the  time  they  made  the  contract,  ’  ’  the  damages 
(or  reasonable  costs  thereof)  are  considered  consequential  and 
are  not  recoverable.  But  when  is  a  cost  direct,  and  when  is  it 
consequential? 

3-3.  Changed  vs.  Unchanged  Work.  T\vo  important 
cases  merit  our  consideration  at  this  point.  In  Chouteau  v. 
United  States,  95  US  61  (1877),  the  Supreme  Court  said; 

For  the  reasonable  cost  and  expenses  of  the  changes  made  in  the 
construction,  payment  was  to  be  made;  but  for  any  increase  in  the  cosl 
of  the  work  not  changed,  no  provision  was  made. 

3-4.  The  Court  quoted  and  agreed  with  this  statement  in  a 
later  “landmark”  case  involving  standby  costs  on  construction 
contracts.  This  was  the  case  of  United  States  v.  Rice,  317  US 
61  (1942),  where  the  contractor  alleged  standby  and  other 
additional  costs  resulting  from  changes  in  specifications  over 
a  long  period  of  time.  In  denying  the  claim,  the  Supreme 
Court  stated: 

II  seems  wholly  reasonable  that  “an  increase  or  decrease  in  the 
•mourn  due”  should  be  met  with  an  alteration  in  price,  and  "an 
increase  or  decrease  ...  in  the  time  required  should  be  mel  with 
alteration  of  the  lime  allowed  for  “increase  or  decrease  of  cosl” 
plainly  applies  to  the  changes  in  cosl  due  to  structural  change  required 
by  the  altered  specifications  and  nol  to  consequential  damages  which 
might  flow  from  delay  taken  care  of  in  the  "difference  in  time” 
provisions . 

3-5.  The  language  of  these  two  decisions  could  be 
interpreted  differently;  as  a  result,  there  was  a  great  deal  of 


confusion  as  to  the  type  of  costs  that  could  be  included  in  an 
equitable  adjustment. 

3-6.  The  impact  of  the  Rice  Doctrine  was  ameliorated  in 
1957,  so  far  as  supply  contracts  were  concerned,  b\  the 
introduction  of  appropriate  language  in  the  Standard  Form  32 
“Changes”  clause.  The  addition  of  the  words  “whether 
changed  or  not  changed”  would  appear  to  have  taken  supply 
contracts  out  of  the  operative  effect  of  the  doctrine.  Subsequent 
interpretations  by  the  Boards,  however,  permitted  recovery  of 
the  cost  of  delays  after  a  change  order  was  issued  but  not  those 
incurred  before  the  change  order,  on  the  grounds  that  the  new 
Changes  clause  still  provided  for  an  adjustment  in  costs 
caused  by  the  change  and  that  costs  incurrred  prior  to  a  change 
could  not  have  been  caused  by  the  change. 

3-7.  Thereare  exceptions  to  this  rule,  however.  For  instance, 
costs  incurred  before  the  change  order  will  not  be  excluded,  if 
it  can  be  proved  that  they  were  caused  by  the  change.  This 
distinction  is  principally  involved  in  the  area  of  defective 
specifications,  where  costs  incurred  before  discovery  of  the 
defects  are  regularly  included  in  the  equitable  adjustment. 
(See  Spencer  Explosives,  Inc.,  ASBCA  4800,  60-2  BCA 
(1960,  and  R.C.  Hedreen  Co.,  ASBCA  20599,  77-1  BCA 
paragraph  12328(1977).) 

3-8.  In  Supply  and  Research  and  Development  contracts, 
application  of  the  Rice  Doctrine  generally  limited  recovery  to 
subsequent  delays  caused  by  the  change.  Recovery  for  delays 
prior  to  the  change,  except  for  cases  involving  defective 
specifications,  had  to  be  affected  under  Stop  Work  Orders  or 
Suspension  of  Work  clauses  rather  than  the  Changes  clause. 

3-9.  The  greatest  impact  of  the  Rice  Doctrine  was  in  the 
area  of  construction  contracts.  A  1961  revision  of  Standard 
Form  23A,  the  Changes  clause  for  construction  contracts, 
contained  substantially  the  same  wording  as  SF32.  However, 
the  similarity  did  not  obviate  the  operative  effect  of  the 
doctrine.  The  omission  of  the  words  “any  part  of 
work  .  .  .  whether  changed  or  not  changed  by  any  such 
order”  was  fatal.  The  Rice  Doctrine  continued  to  be  fully 
applicable ;  there  could  be  no  adjustment  in  costs  for  the  effect 
on  other,  unchanged  work,  and  the  only  permissible  adjust¬ 
ment  was  an  extension  in  time. 

3-10.  This  situation  was  drastically  changed  by  revising 
the  Changes  clause  to  eliminate  some  of  the  problems  which 
for  years  had  plagued  the  administration  of  construction 
contracts.  The  revised  clause  (e.g.,  DAR  7-602.3;  FPR 
1-7.602-3)  "Changes”  (Feb.  1968)  makes  it  clear  that  the 
change  may  relate  to  any  aspect  of  the  work  to  be  performed 
under  the  contract.  It  embraces  changes  not  only  to  drawings, 
designs,  and  specifications,  but  also  changes  in  the  method 
and  manner  of  performance,  the  provision  of  sites  and 
services,  and  those  requiring  acceleration  in  performance. 
Significantly,  paragraph  (b)  of  the  new  clause  recognizes 
‘  ‘constructive  changes’  ’  by  providing  that  any  other  written  or 
oral  orders  from  the  Contracting  Officer,  including  “direction, 
instruction,  interpretation  or  determination,”  which  cause  a 
change  within  the  general  scope  of  the  work  shall  be  treated  as 
changes  under  the  clause. 

3-11.  In  its  provision  for  equitable  adjustment,  the  revised 
clause  now  resembles  the  Supply  and  Research  and 
Development  Changes  clauses  in  providing  that”  .  .  If  any 
change  under  this  clause  causes  an  increase  or  decrease  in  the 
Contractor’s  cost  of,  or  the  time  required  for,  the  performance 
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of  any  parr  of  the  work  under  this  contract,  whether  or  not 
changed  by  any  order,  an  equitable  adjustment  shall  be 
made  .  .  .’’(Emphasis  supplied. )  The  new  wording,  following 
the  construction  of  the  wording  in  supply  and  R  &  D 
contracts,  will  undoubtedly  have  the  effect  of  eliminating  the 
application  of  the  Rice  Doctrine  to  construction  contracts.  It 
appears  clear  that  the  contractor  may  now  receive  consideration 
not  only  for  the  costs  of  the  changed  work,  but  also  for  any 
increased  costs  in  unchanged  work  incurred  as  a  result  of  the 
change. 

3-12.  The  clause  also  expressly  provides  for  equitable 
adjustment  in  the  case  of  defective  specifications,  removing 
any  question  as  to  the  proper  inclusion  of  prior  costs  which, 
we  noted,  had  been  regularly  allowed  as  in  Spencer  Explosives, 
Inc. ,  supra. 

3-13.  Significantly,  the  clause  also  provides  for  possible 
recovery  of  costs  incurred  prior  to  a  change  order,  other  than 
those  resulting  from  defective  specifications.  Such  recovery 
of  other  costs,  however,  is  limited  in  that  “except  for  claims 
based  on  defective  specifications,  no  claim  for  any 
change  .  .  .  shall  be  allowed  for  any  costs  incurred  more  than 
20  days  before  the  Contractor  gives  written  notice  ...” 

3-14.  “Impact”  Costs;  The  “Ripple  Effect.  ’’One  of  the 
most  difficult  types  of  claim  to  resolve  is  one  based  upon 
“impact”  costs.  The  theory  here  is  that  a  major  change,  or  a 
number  of  such  changes,  have  a  “ripple  effect”  upon  the 
remainder  of  the  contract  work.  Where  there  is  a  compression 
of  time  or  a  significant  addition  of  work  without  a  concomitant 
extension  of  time ,  the  impact  may  arise  from  a  resultant  loss  of 
efficiency  from  abnormally  long  hours  of  premium  time .  This 
inefficiency  may  effect  management  and  supervision ,  as  well 
as  direct  labor.  Further,  when  a  change  compresses  the  work 
required  on  a  part  of  a  project,  such  compression  may  affect 
the  scheduling  of  the  work  on  other  parts  of  the  project.  In 
other  words,  a  pyramidal  effect  is  encountered,  where  the 
disturbance  caused  by  a  patent  change  will  cause  a  “ripple 
effect”  of  smaller  disturbances,  perhaps  latent,  throughout 
the  contract  work.  The  allegation  here  is  that  such  changes 
have  a  direct  effect  on  costs.  Scheduling  is  disrupted,  learning 
is  interrupted,  and  premium  prices  must  often  be  paid  for 
labor  and  materials. 

3-15.  The  issue  of  whether  such  “impact”  costs  are 
recoverable  as  direct  costs  has  been  squarely  presented.  The 
contractor  has  been  permitted  to  recover  for  loss  of  efficiency 
because  of  an  acceleration  requirement.  In  fact,  the  Court  of 
Claims  tookjudicial  notice  of  the  factthata  12hour  work  day 
and  a  six  day  work  week  tends  to  impair  the  efficiency  of  a 
contractor’s  labor.  The  ASBC  A  has  also  determined  that  such 
factors  as  an  interruption  to  the  work  sequence,  lack  of  a 
steady  flow  of  work,  and  the  unavoidable  use  of  unskilled 
labor  may  seriously  affect  a  contractor’s  efficiency.  In  fact,  it 
appears  that  the  ASBCA  uses  a  figure  of  30%  as  a  general 
experience  factor  for  loss  of  efficiency  during  winter  weather, 
with  the  factor  being  reduced  to  20%  where  a  substantial  part 
of  the  work  is  performed  indoors.  (For  an  illustrative  case 
involving  a  method  of  reaching  an  equitable  adjustment  on  a 
claim  of  loss  of  efficiency,  see  T.C.  Bateson  Construction  Co. 
v.  United  States,  177  Ct  Cl  1094  (1966).  However,  the  cases 
reiterating  claims  of  loss  of  efficiency  must  be  supported  by 
proof.  (See  Hicks  Corp.,  ASBCA  20760,  66-1  BCA  5469 
(1966).  The  Boards  appear  to  be  more  lenient  on  the 


requirement  of  proof  than  the  courts.  Contrast  Joseph  Pickard ‘s 
Sons  Co.  v.  United  States.,  209  Ct  Cl  643  (1976)  with 
California  Shipbuilding  &  Dry  Dock  Co  ,  ASBCA  21394, 
78-1  BCA,  para  13168  (1978).)  The  many  examples  of  such 
“impact”  costs  establish  that  the  trend  of  the  decisions  is  to 
afford  recognition  to  the  “ripple  effect"  in  treating  such  costs 
as  being  a  direct  and  natural  result  of  certain  changes  and, 
therefore,  recoverable. 

3-16.  The  result  has  not  been  the  same  w  here  the  contention 
was  that  the  number  of  changes  alone  should  be  the  criterion 
for  an  allowance  of  "impact"  costs.  The  rule  here  seems  to  be 
that,  rather  than  the  number  of  changes,  the  important 
consideration  is  the  effect  of  these  changes,  as  a  whole,  upon 
the  contract. 

3-17.  Indirect  Expenses;  Overh  ead.  Thus  far  wc  have  bee  n 
considering  ‘  'direct”  costs  in  the  legal  sense.  We  now  encounter 
the  term  "direct  costs"  in  accounting  terms.  Such  direct  costs 
(e.g.,  direct  labor,  direct  material,  direct  engineering(resulting 
from  changes  would  normally  be  no  problem.  If  it  is  established 
that  they  were  reasonably  incurred  (Bruce  Case  Rule)  as  a 
direct  result  of  change  ( Hadley  v.  Baxendale).  the  costs  are 
recoverable  in  an  equitable  adjustment.  However,  the  problem 
arises  in  the  recovery  of  "indirect  costs.  ’  ’  again  in  accounting 
terms.  These  costs  are  generally  referred  to  as  "overhead"  or 
“burden,”  and  include  such  items  as  employee  benefits,  taxes, 
insurance,  rent,  etc.  Overhead  can  further  be  broken  down 
into  costs  that  are  fixed,  variable,  or  semi-variaDle.  Fully 
variable  costs  are  those  which  increase  (or  decrease)  in  direct 
proportion  to  an  increase  (or  decrease)  in  production.  Fixed 
costs  (e.g.,  rent  or  taxes)  on  the  other  hand,  remain  relatively 
constant  regardless  of  fluctuations  in  production.  It  is  apparent, 
for  example,  that  achange  may  well  increase  direct  laborcosts 
without  affecting  overhead  to  any  significant  degree,  since  the 
fixed  elements  in  overhead  may  not  be  affected  at  all. 

3-18.  What  is  the  proper  technique  for  pricing  an  equitable 
adjustment  in  this  circumstance?  Quite  generally,  contracting 
officers  accept  the  contractor’s  standard  accounting  practice 
of  applying  overhead  as  a  percentage  of  direct  labor,  as  was 
done  in  the  basic  contract,  though  the  change  may  have 
significantly  altered  the  original  contract  circumstances.  Be 
aware,  then,  that  the  application  of  such  percentage  overhead 
rates  could  result  in  an  unintended  profit  (or  loss)  to  the 
contractor. 

3-19.  There  is  apparently  no  agreement  in  this  area  of 
equitable  adjustment,  as  reflected  in  BCA  decisions.  lnd.G. 
Watts  Construction  Co.,  ASBCA  9454.  1964  BCA  4171. 
recovery  on  the  basis  of  the  contractor's  normal  overhead 
rate  was  permitted,  despite  the  Government's  contention  that 
the  adjustment  should  include  only  those  costs  in  overhead 
that  were  directly  increased  by  the  change.  Conversely,  in 
B.  J.  Lucarelli  Co.,  ASBCA  8768,  65-1  BCA  4655  (1965), 
the  board  rejected  the  contractor’s  claim  of  “normal  overhead 
rate”  for  home  office  expense,  where  it  was  not  proved  that 
the  added  work  actually  increased  such  home  office  expense. 

3-20.  Since  the  cases  furnish  no  guideline,  a  practical 
approach  might  be  in  order.  Where  minor  changes  arc 
involved,  a  continual  renegotiation  of  the  overhead  rate 
would  be  unduly  burdensome.  In  this  circumstance,  the 
parties  might  prefer  to  consider  possible  fluctuations  in 
overhead  as  normal  business  contingencies  and  allow  any 
gain  or  loss  to  fall  where  it  may.  However,  where  a  signifi- 


106 


cant  change  in  overhead  is  indicated  by  the  large  number  of 
direct  labor  hours  involved  in  the  equitable  adjustment,  the 
parties  probably  should  negotiate  a  new  rate  to  preclude  the 
possibility  of  an  unconscionable  profit  or  loss. 


4.  Profits 

4-1.  The  Boards  have  held  that  on  changed  work  the 
contractor  is  entitled  to  reasonable  additional  costs  actually 
incurred,  plus  overhead  applicable  thereto,  and  a  fair  profit. 
Before  a  profit  can  be  allowed  as  part  of  an  equitable 
adjustment,  however,  it  must  be  clear  that  the  contract 
permits  such  an  allowance,  either  expressly  or  by  necessary 
implication.  For  example,  where  the  contract  limited  an 
equitable  adjustment  to  the  payment  of  costs,  the  Board 
denied  recovery  of  profits.  The  “Suspension  of  Work” 
clause  (DAR  7-602.46;  FPR  1-7.602-32)  is  an  example  of  a 
clause  specifically  excluding  profit  from  any  adjustment 
resulting  from  a  suspension,  delay,  or  interruption  in  work. 

4-2.  Amount.  Since  it  appears  settled  that  profit  is 
allowable,  only  the  question  of  amount  remains.  The  situation 
here  is  similar  to  that  encountered  in  the  indirect  cost  area, 
supra :  should  the  existing  percentage  profit  factor  be  applied, 
or  does  the  nature  of  the  change  require  a  separate  negotiation 
of  profit? 

4-3.  In  computing  the  profit  applicable  to  an  equitable 
adjustment,  we  find  that  there  is  no  absolute  formula.  In  the 
case  of  minor  changes ,  the  pattern  seems  to  be  the  application 
of  the  existing  percentage  profit  factor,  i.e.,  that  profit 
percentage  contained  in  the  basic  contract.  In  the  case  of 
major  changes,  however,  the  “Weighted  Guidelines” 
approach,  (e.g.,  DAR  3-808)  would  require  the  determination 
of  profit  specifically  applicable  to  the  change. 

4-4.  The  better,  and  prevailing,  view  appears  to  be  that 
profit  is  an  allowable  factor  but  that  the  amount  of  profit  will 
be  determined  by  the  facts  in  each  case.  Profit,  like  any  other 
factor  in  an  equitable  adjustment,  is  subject  to  negotiation 
and  agreement  between  the  parties .  The  amount  of  profit  will 
be  dependent  upon  the  character  of  the  work  involved.  Each 
case  must  be  examined  in  light  of  its  peculiar  facts,  and 
determination  of  the  amount  of  profit  involves  a  question  of 
fact. 

4-5.  The  profit  included  in  an  equitable  adjustment  need 
not  necessarily  be  related  to  that  established  in  the  basic 
contract  or  in  any  previous  equitable  adjustments  on  that 
contract.  The  test  is  not  whether  the  change  is  additive  or 
deductive;  it  is  the  character  of  the  change  that  is  the 
determinative  factor. 

4-6.  Normally,  a  contractor  is  not  entitled  to  a  higher  rate 
of  profit  for  increased  work  than  he  would  have  received  had 
the  work  not  been  increased.  However,  where  the 
circumstances  so  merit,  the  board  has  not  been  averse  to 


awarding  a  higher  profit  or  fee  than  existed  in  the  original 
contract.  For  instance,  in  American  Pipe  Steel  Curp. ,  ASBCA 
7899,  1964  BCA4058,  the  board  sustained  an  increase  in  fee 
from  7  percent  to  10  percent  on  the  basis  that  the  change 
required  an  increase  in  the  level  of  effort.  To  reiterate  its 
position  that  a  profit  allowance  on  changed  work  need  not  be 
limited  by  the  profit  factor  in  the  original  contract,  the  hoard 
allowed  10  percent  on  changed  work  when  the  original 
contract  bore  a  profit  factor  of  6.92  percent.  (Illustrating  its 
flexibility  in  matters  of  profit,  the  Board  in  Canel  Walker, 
ENGBCA  3744,78-1  BCA,  paragraph  13005  (1978),  allowed  a 
12%  profit  factor  while  commenting  that  10%  had  been 
customarily  used  in  construction  contracts.  In  another  case, 
the  Board  merely  reaffirmed  the  profit  factors  used  by  the 
Contracting  Officer  [Space  Dynamics  Corp. ,  ASBCA  19118, 
78-1  BCA,  paragraph  12885(1978)].) 

4-7.  Conversely,  where  work  is  decreased  by  a  change,  a 
profit  deduction  is  proper.  The  determination  of  profit  on 
equitable  adjustments  resulting  from  changes  that  decrease 
work  is  made  in  the  same  manner  as  in  added  work,  and  the 
same  principles  used  in  pricing  additive  changes  are  applicable 
to  deductive  changes. 

4-8.  One  other  important  point  should  be  made  in  this 
discussion  of  profit.  When  the  contractor  cannot  establish 
entitlement  to  an  equitable  adjustment  under  the  terms  of  the 
contract,  his  only  alternative  for  recovery  is  in  a  breach  of 
contract  action.  Traditionally,  the  courts  will  allow  recovery 
of  anticipatory  profit  in  successful  suits  for  damages  for 
breach  of  contract.  The  rationale  is  that  the  function  of 
damages  is  to  put  the  contractor  in  the  position  he  would  have 
enjoyed,  but'for  the  breach— to  make  him  “whole”,  as  it 
were.  In  the  eyes  of  the  law,  damages  are  recoverable  for  the 
injury  or  loss  suffered.  Making  the  injured  party  pecuniarily 
“whole”  includes  awarding  profit  as  an  element  of  damages 
in  order  to  preserve  “the  benefit  of  the  bargain.” 

4-9.  The  fundamental  rule  of  damages  is  of  prime 
importance  to  both  the  Government  and  the  contractor  when 
the  choice  is  between  equitable  adjustment  under  the  contract 
or  a  breach  of  contract  claim.  Despite  entitlement,  the 
appropriate  clause  of  the  contract  may,  by  its  wording, 
preclude  profit  recovery  as  an  element  of  the  equitable 
adjustment.  On  the  other  hand,  where  the  contractor  may 
also  have  grounds  for  a  breach  of  contract  claim,  a  successful 
appeal  to  the  courts  could  enhance  his  recovery  to  the  extent 
of  anticipatory  profits.  The  possibility  of  a  larger  recovery, 
however,  must  always  be  considered  in  light  of  the  additional 
time  and  costs  involved.  It  is  to  the  advantage  of  both  the 
Government  and  the  contractor  to  seek  an  equitable  adjust¬ 
ment  within  the  terms  of  the  contract,  or  to  resolve  their 
differences  by  accord  and  satisfaction  whenever  possible. 
The  contracting  officer  should  always  bear  in  mind  this  vital 
distinction  between  breach  of  contract  and  equitable 
adjustment. 
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CHAPTER  12 


Patents  and  Data 


IT  IS  ESSENTIAL  to  the  fulfillment  of  contractual  obligations 
arising  under  Government  contracts  that  both  Government 
and  contractor  have  available  the  necessary  technical 
information.  In  some  situations,  use  of  this  information  may 
be  restricted  by  patents,  trade  secret  rights,  or  copyrights. 
The  purpose  of  this  chapter  is  to  explore  policies  and 
practices  relating  to  acquisition  and  use  of  technical  information 
in  Government  contracting. 

2.  In  studying  these  materials,  you  should  recognize 
that:  (1)  a  complete  understanding  of  the  subject  requires 
indepth  knowledge  of  statutes,  DAR,  judicial  decisions,  and 
other  information;  and  (2)  when  the  contract  situation  contains 
elements  involving  these  intangibles,  the  average  contractor 
will  do  his  utmost  to  maximize  his  position  by  delivery  of  the 
minimum  amount  of  information.  The  development  of 
intangibles  is  the  result  of  rese  -ch.  The  creative  input  of 
scientific  personnel  working  for  the  contractor  might  be  of 
incalculable  value.  Should  ownership  of  inventions  and  data 
be  retained  by  the  contractor,  even  greater  potential  benefits 
may  accrue  to  him.  It  has  been  said  that  contractors  can  and 
do  spend  more  time  in  protecting  and  otherwise  controlling 
these  intangibles  than  in  anything  else. 

3.  Laws  permitting  patenting  and  copyrighting  were 
enacted  under  the  authority  granted  by  the  Constitution  of  the 
United  States,  Article  1,  Section  8,  which  reads:  “The 
Congress  shall  have  the  power  ...  to  promote  the  progress 
of  science  and  the  useful  arts,  by  securing  for  limited  times  to 
authors  and  inventors  the  exclusive  right  to  their  respective 
writings  and  discoveries.”  Thus,  our  laws  have  given  an 
incentive  to  inventors  and  authors  toward  the  acquisition  of 
possible  wealth,  and  to  industry,  a  possible  improvement  of 
their  competitive  position.  This,  in  turn,  has  done  much 
toward  stimulating  the  technological  growth  of  our  country. 
The  incentive  has  been  provided  by  our  patent  laws  which 
grant  to  an  inventor  the  privilege  of  preventing  others  from 
making,  using,  or  selling  his  creation  without  his  permission. 
It  should  be  noted  that  trade  secret  protection  evolves  from 
the  common  law 

1,  Patents 

1-1.  A  patent  is  a  statutory  monopoly  granted  by  the 
Federal  Government  for  a  limited  time  to  an  inventor  to 
exclude  others  from  making,  using  or  selling  the  invention 
claimed  in  the  patent— and  the  opportunity  to  enforce  that 
control  by  court  action  against  infringers,  In  return  for  the 
grant,  the  inventor  gives  the  public  the  right  to  free  and 
unrestricted  use  of  his  invention  after  the  expiration  of  the  life 


of  a  patent,  which  is  17  years.  A  patent  cannot  be  renewed 
after  its  expiration.  The  inventor  who  holds  the  rights  to  a 
patent,  in  effect,  holds  a  property  right  in  his  invention. 
Hence,  he  has  a  monopoly  on  its  use,  manufacture,  or  sale. 
This  exclusive  right  is  effective  in  the  United  States  and  its 
territories  and  possessions.  In  order  to  obtain  protection  in 
foreign  countries,  the  inventor  must  make  application  in  each 
country  in  which  he  seeks  protection.  The  length  of  the  grant 
in  foreign  countries  varies  from  10  to  20  years. 

1-2.  Basis.  Patents  are  granted  on  new  and  useful  pro¬ 
cesses,  machines,  manufacture  or  composition  of  matter,  or 
on  an  improvement  to  one  of  the  above.  A  distinct  and  new 
variety  of  (vegetable)  plant  may  also  earn  a  patent.  A  useless 
device,  printed  matter,  a  method  of  doing  business,  or  an 
improvement  to  an  existing  device  that  is  obvious  to  a  person 
skilled  in  the  art,  will  not  warrant  issue  of  a  patent.  Applica¬ 
tions  for  patents  on  “Rube  Goldberg”  devices  that  provide 
action  and  amusement,  but  add  little  to  man’s  storehouse  of 
knowledge,  are  consistently  rejected  by  the  U.S.  Patent 
Office. 

1-3.  The  patent  document  is  composed  of  the  grant,  an 
abstract,  an  introduction,  the  specifications,  the  claims  and, 
if  the  invention  can  be  illustrated,  one  or  more  drawings.  The 
specifications  and  drawings  must  have  sufficient  detail  so 
that  persons  skilled  in  the  art  involved  will  be  able  to 
duplicate  the  invention  without  excessive  experimentation. 
An  invention  must  be  more  than  an  idea.  Before  a  patent  is 
granted,  the  idea  must  have  been  embodied  in  some  physical 
form  (reduced  to  practice)  which  becomes  a  novel  and  useful 
device  or  process.  This  physical  form  does  not  have  to  be 
actual  hardware.  The  Patent  Office  examiner  will  not  grant  a 
patent  if  it  is  not  obvious  to  a  person  skilled  in  the  art  how  to 
build  the  item  from  the  specifications  and  drawings  of  the 
Patent  Application.  Normally  models  and  samples  of  the 
item  are  not  submitted  unless  requested  by  the  examiner. 

1-4.  The  Patent  Right.  A  patent  is  granted  to  the  inventor 
only.  A  company  or  the  Government  may  not  be  issued 
patents,  but  the  inventor  may  sell  or  assign  his  patent  to  a 
company  or  the  Government.  He  may  grant  licenses  to 
manufacture  and  sell  the  invention,  to  practice  the  process,  or 
to  carry  on  any  other  activity  which  he  can  negotiate.  This  is 
the  method  used  by  Government  and  contractors  to  obtain 
title  to  an  invention  or  the  rights  to  use  it. 

1-5.  The  patent  system  does  not  automatically  insure  that 
the  inventor  will  become  wealthy  once  he  receives  his  patent. 
The  possibility  of  a  monetary  return  depends  primarily  on 
how  much  the  invention  is  needed,  For  example,  a  new  and 
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useful  buggy-whip  may  not  bring  large  financial  rewards 
because  the  market  for  buggy-whips  is  limited. 

1-6.  Just  as  the  patent  system  does  not  automatically 
insure  a  dollar  return,  it  also  does  not  automatically  insure 
protection  against  infringement.  A  person  who  receives  a 
patent  would  normally  acquire  a  secure  feeling  of  protection. 
However,  this  feeling  may  quickly  dissipate  when  he  learns 
that  someone  has  used  or  manufactured  his  patented  device. 

1-7.  The  law  does  not  provide  instant  conviction  of  the 
infringer.  The  patent  holder  must  seek  an  injunction  and/or 
request  damages  by  asking  the  court  to  confirm  the  validity  of 
the  patent  as  issued  by  the  patent  office.  An  inventor  may 
promote  his  invention,  or  he  may  turn  it  over  to  another 
person,  to  a  company,  or  to  the  Government.  He  may  do  this 
in  several  ways.  He  may  license  others  to  use  his  invention, 
and  receive  payment  in  the  form  of  royalties;  or  he  may  sell 
his  rights  to  the  patent,  and  relinquish  ownership.  A  seldom 
used  alternative  is  to  turn  it  over  to  the  Government  without 
payment,  thus  making  his  invention  available  for  public  use 
without  the  formality  of  licensing. 

1-8.  Defensive  Publication.  One  who  is  involved  with 
patents  should  become  aware  of  a  Patent  Office  procedure 
placed  into  effect  in  May  1968.  The  new  procedure,  called 
“defensive  publication,”  permits  briefs  of  new  inventions  to 
be  published  in  the  United  States  Patent  Office  Official 
Gazette. 

1-9.  If  an  inventor  chooses  this  alternative,  instead  of 
filing  for  a  patent  under  regular  procedures,  he  will  not  get 
full  patent  rights.  He  must  waive  his  rights  to  royalties,  but  he 
is  assured  that  no  one  else  will  get  a  patent  for  this  invention 
unless  his  published  statement  is  successfully  challenged 
within  five  years. 

1-10.  Defensive  publication  has  another  advantage:  it 
becomes  effective  within  weeks  of  filing.  Big  companies, 
seeking  protection  rather  than  royalties,  are  expected  to 
benefit;  individual  inventors  looking  for  royalties  are  not. 

1-11.  The  Patent  Office  was  expected  to  gain  the  most.  It 
estimated  that  Defensive  Publications  would  cut  its  workload 
by  ten  percent  of  the  publications  received  each  year.  Statistics, 
however,  seem  to  indicate  that  the  use  of  the  Defensive 
Publication  is  not  as  widespread  as  originally  hoped. 

1-12.  Patent  Policy  in  Government  Contracting.  The 
present  patent  policy  in  Government  contracting  has  evolved 
from  many  years  of  controversy  between  Government  and 
industry,  as  well  as  within  the  Government  itself.  The 
question  has  concerned  the  extent  of  rights  to  inventions  the 
Government  should  acquire  when  it  participates  in  the 
sponsorship  of  research  and  development  with  patents  forth¬ 
coming.  In  its  most  usual  form,  the  issue  involves  the 
question  of  whether  the  Government  should  obtain  a  license, 
or  obtain  title,  to  an  invention  developed  by  a  contractor 
under  conditions  of  sponsorship.  Obtaining  a  license  would 
imply  that  a  contractor  would  be  permitted  to  obtain  a  patent 
and  market  the  invention  as  though  it  were  an  ordinary 
commercial  item.  At  the  same  time,  he  would  grant  the 
Government  a  royalty-free  “license”  to  use  the  invention. 
By  obtaining  title  to  the  invention,  the  Government  would 
own  the  patent,  and  could  make  it  available  to  the  public.  On 
October  12, 1963,  President  Kennedy  issued  a  memorandum 
which  established  the  Patent  Policy  of  the  Government  (28 
Federal  Register  10943).  This  was  revised  on  August  23, 


1971  when  President  Nixon  issued  a  Statement  of  Government 
Patent  Policy  (36  Federal  Register  16887,  August  26,  1971). 
That  policy  establishes  various  categories  that  are  afforded 
different  patent  rights  treatment. 

1-13.  These  various  categories  are  defined  for  other  than 
small  business  firms  and  nonprofit  organizations  by  DAR 
9-701 .2  and  FPR  1-9. 107-3,  as  follows: 

(a)  The  Government  shall  normally  acquire  or  reserve  the 
right  to  acquire  the  principal  or  exclusive  rights  throughout 
the  world  in  and  to  any  inventions  made  in  the  course  of  or 
under  a  contract  when: 

(i)  a  principal  purpose  of  the  contract  is  to  create, 
develop,  or  improve  products,  processes,  or  methods  which 
are  intended  for  commercial  use  (or  which  are  otherwise 
intended  to  be  made  available  for  use)  by  the  general  public  at 
home  or  abroad,  or  which  will  be  required  for  use  by 
governmental  regulations;  or 

(ii)  a  principal  purpose  of  the  contract  is  for  explora¬ 
tion  into  fields  which  directly  concern  the  public  health, 
public  safety,  or  public  welfare;  or 

(iii)  the  contract  is  in  a  field  of  science  or  technology  in 
which  there  has  been  little  significant  experience  outside  of 
work  funded  by  the  Government,  or  where  the  Government 
has  been  the  principal  developer  of  the  field,  and  the  retention 
of  exclusive  rights  at  the  time  of  contracting  might  confer  on 
the  contractor  a  preferred  or  dominant  position;  or 

(iv)  the  services  of  the  contractor  are: 

(A)  for  the  operation  of  a  Government-owned 
research  or  production  facility;  or 

(B)  for  coordinating  and  directing  the  work  of 
others.  In  exceptional  circumstances,  the  contractor  may 
retain  greater  rights  than  a  nonexclusive  license  at  the  time  of 
contracting  when  the  Secretary  or  his  designee  determines 
that  such  action  will  best  serve  the  public  interest.  Greater 
rights  may  also  be  retained  by  the  contractor  after  the 
invention  has  been  identified  when  it  is  determined  that  the 
retention  of  such  greater  rights  is  consistent  with  the  intent  of 
this  paragraph  (a)  and  is  either  a  necessary  incentive  to  call 
forth  private  risk  capital  and  expense  to  bring  the  invention  to 
the  point  of  practical  application -or  that  the  Government’s 
contribution  to  the  invention  is  small  compared  to  that  of  the 
contractor.  When  an  identified  invention  made  in  the  course 
of  or  under  the  contract  is  not  directly  related  to  a  principal 
purpose  of  the  contract,  greater  rights  may  also  be  retained 
by  the  contractor  under  the  criteria  of  (c)  below. 

(b)  In  other  situations,  where  the  purpose  of  the  contract  is 
to  build  up  existing  knowledge  or  technology  to  develop 
information,  products,  processes,  or  methods  for  use  by  the 
Government,  and  the  work  called  for  by  the  contract  is  in  a 
field  of  technology  in  which  the  contractor  has  acquired 
technical  competence  (demonstrated  by  factors  such  as  know¬ 
how,  experience,  and  patent  position)  directly  related  to  an 
area  in  which  the  contractor  has  an  established  nongovern¬ 
mental  commercial  position,  the  contractor  shall  normally 
retain  the  principal  or  exclusive  rights  throughout  the  world 
in  and  to  any  resulting  inventions. 

(c)  When  the  commercial  interests  of  the  contractor  are 
not  sufficiently  established  to  be  covered  b>  the  criteria 
specified  in  (b)  above,  the  allocation  of  rights  shall  be  made 
by  the  contracting  officer  after  the  invention  has  been  identified, 
in  a  manner  deemed  most  likely  to  serve  the  public  interest  as 
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expressed  in  this  policy,  taking  particularly  into  account  the 
intentions  of  the  contractor  to  bring  the  invention  to  a  point  of 
commercial  application  and  the  guidelines  of  (a)  above. 
However,  the  Secretary  or  his  designee  may  prescribe,  by 
regulation,  special  situations  where  the  public  interest  in  the 
availability  of  the  inventions  would  best  be  served  by  permitting 
the  contractor  to  retain  at  the  time  of  contracting  greater 
rights  than  a  nonexclusive  license. 

(d)  In  the  situations  specified  in  (b)  and  (c)  above,  when 
two  or  more  potential  contractors  are  judged  to  have  presented 
proposals  of  equivalent  merit,  willingness  to  grant  the 
Government  principal  or  exclusive  rights  in  resulting 
inventions  will  be  an  additional  factor  in  the  evaluation  of 
the  proposals. 

(e)  When  the  principal  or  exclusive  rights  in  an  invention 
remain  in  the  contractor,  he  should  agree  to  provide  written 
reports  at  reasonable  intervals,  when  requested  by  the 
Government,  on  the  commercial  use  that  is  being  made  or  is 
intended  to  be  made  of  inventions  made  under  Government 
contracts. 

(f)  When  the  principal  or  exclusive  rights  in  an  invention 
remain  in  the  contractor,  unless  the  contractor,  his  licensee, 
or  his  assignee  has  taken  effective  steps  within  3  years  after  a 
patent  issues  on  the  invention  to  bring  the  invention  to  the 
point  of  practical  application  or  has  made  the  invention 
available  for  licensing  royalty-free  or  on  terms  that  are 
reasonable  in  the  circumstances,  or  can  show  cause  why  he 
should  retain  the  principal  or  exclusive  rights  for  a  further 
period  of  time,  the  Government  shall  have  the  right  to  require 
the  granting  of  a  nonexclusive  or  exclusive  license  to  a 
responsible  applicant(s)  on  terms  that  are  reasonable  under 
the  circumstances. 

(g)  When  the  principal  or  exclusive  rights  to  an  invention 
are  retained  by  the  contractor,  the  Government  shall  have  the 
right  to  require  the  granting  of  a  nonexclusive  or  exclusive 
license  to  a  responsible  applicant(s)  on  terms  that  are  reasonable 
in  the  circumstances  (i)  to  the  extent  that  the  invention  is 
required  for  public  use  by  governmental  regulations,  or  (ii) 
as  may  be  necessary  to  fulfill  health  or  safety  needs,  or  (iii) 
for  other  public  purposes  stipulated  in  the  contract. 

(h)  When  the  principal  or  exclusive  rights  to  an  invention 
remain  in  the  contractor,  the  Government  shall  normally 
acquire: 

(i)  at  least  a  nonexclusive,  nontransferable,  paid-up 
license  to  make,  use.  and  sell  the  invention  throughout  the 
world  by  or  on  behalf  of  the  Government  of  the  United  States 
(including  any  Government  agency)  and  States  and  domestic 
municipal  governments,  unless  the  Secretary  or  his  designee 
determines  that  it  would  not  be  in  the  public  interest  to 
acquire  the  license  for  the  States  and  domestic  municipal 
governments;  and 

(ii)  the  right  to  sublicense  any  foreign  government 
pursuant  to  any  existing  or  future  treaty  or  agreement  if  the 
Secretary  or  his  designee  determines  it  would  be  in  the 
national  interest  to  acquire  the  right;  and 

(iii)  the  principal  or  exclusive  rights  to  the  in  vention  in 
any  country  in  which  the  contractor  does  not  elect  to  secure 
patent. 

(i)  When  the  principal  or  exclusive  rights  in  an  invention 
are  acquired  by  the  Government,  there  normally  will  be 
reserved  to  the  contractor  a  revocable,  nonexclusive,  royalty- 


free  license  for  the  practice  of  the  invention  throughout  the 
world,  the  right  to  revoke  such  license  being  reserved  in 
order  to  grant  an  exclusive  license  when  it  is  determined  that 
some  degree  of  exclusivity  may  be  necessary  to  encourage 
further  development  and  commercialization  of  the  invention. 
When  the  Government  has  a  right  to  acquire  the  principal  or 
exclusive  rights  to  an  invention  and  does  not  elect  to  secure  a 
patent  in  a  foreign  country,  the  contractor  may  be  permitted 
to  retain  such  rights  in  any  foreign  country  in  which  he  elects 
to  secure  a  patent,  subject  to  the  Government’s  rights  set 
forth  in  (h)  above. 

(j)  Nothing  herein  shall  be  construed  to  confer  immunity 
upon  any  person  from  the  antitrust  laws  or  from  a  charge  of 
patent  misuse,  and  no  person  shall  be  immune  from  the 
operation  of  State  or  Federal  law  by  reason  of  the  retention 
and  use  of  rights  set  forth  herein. 

1-14.  The  “Memorandum  and  Statement  of  Government 
Patent  Policy”  (published  in  the  Federal  Register,  Vol.  36, 
No.  16.887,  August  26, 1971)which  was  issued  by  President 
Nixon  appears  to  agree  in  principle  with  President  Kennedy’s 
1963  Memorandum  (28  Federal  Register  10943,  October  12, 
1963)  while  expanding  some  of  the  patent  philosophy.  The 
DOD  and  other  Federal  Agency  policy  is  a  reflection  of  this 
memorandum.  In  addition,  it  states: 

Section  2.  Under  regulations  prescribed  by  the  Administrator  of 
Genera!  Services,  Government-owned  patents  shall  be  made  available 
and  the  technological  advances  coveted  thereby  brought  into  being  in 
the  shortest  time  possible  through  dedication  or  licensing,  either 
exclusive  or  nonexclusive,  and  shall  be  listed  in  official  Government 
publications  or  otherwise. 

1-15.  In  1980,  Patent  Rights  Under  Contracts  Involving 
Research  and  Development  with  Small  Business  Firms  and 
Nonprofit  Organizations,  a  new  law,  was  created  with 
respect  to  inventions  made  in  the  performance  of  work  under 
a  contract  or  subcontract  entered  into  by  or  for  the  benefit  of 
the  Government  with  small  business  firms  and  nonprofit 
organizations.  This  work  was  to  be  performed  within  the 
United  States  under  a  contract  or  subcontract  for  experimental, 
developmental,  or  research  tasks. 

1-16.  Public  law  96-517  (35  USC  200  etseq.),  December 
12,  1980,  governs  the  distribution  of  rights  in  inventions 
made  by  small  business  firms  and  nonprofit  organizations 
under  finding  agreements  with  Federal  agencies.  This  act 
takes  precedence  over  any  other  acts  which  would  require  a 
disposition  of  rights  in  subject  inventions  of  small  business 
firms  or  nonprofit  organizations  in  a  manner  inconsistent 
with  the  new  act.  Additionally,  the  new  act  will  take  precedence 
over  any  future  act  unless  the  future  act  cites  the  new  act  and 
provides  that  it  will  take  precedence.  DAR  9-702. 1 ,  effective 
1  July  1981 ,  implements  this  act  and  will  be  applicable  to  all 
contracts  with  small  business  firms  and  nonprofit  organizations 
executed  on  or  after  that  date  which  are  to  be  performed 
within  the  United  States.  This  DAR  paragraph  may  also  be 
made  applicable  by  mutual  agreement  to  any  subject  inventions 
which  are  “made”  on  or  after  1  July  1981,  in  the  performances 
of  contracts  which  were  awarded  prior  to  1  July  1981,  to 
small  business  firms  or  nonprofit  organizations,  unless 
prohibited  by  law. 

1-17.  Each  contract  awarded  to  a  small  business  firm  or 
nonprofit  origanization,  which  is  to  be  performed  in  the 
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United  States,  its  possessions,  or  Puerto  Rico,  and  has  as  a 
purpose  the  performance  of  experimental,  developmental,  or 
research  work,  shall  contain  the  Patent  Rights  (Small  Busi¬ 
ness  Firm  or  Nonprofit  Organization)  (1981  JUL)  clause  set 
forth  in  DAR  7-302. 23(h),  except  that  the  contract  may 
provide  otherwise' 

(1)  when  the  contract  is  for  the  operation  of  a  Federally 
Funded  Research  and  Development  Center  or  a  Government- 
owned  production  facility; 

(2)  in  exceptional  circumstances  when  it  is  determined  by 
the  Secretary  that  restriction  or  elimination  of  the  right  to 
retain  title  to  any  subject  invention  will  better  promote  the 
policy  and  objectives  of  chapter  38  of  Title  35  of  the  United 
States  Code;  or 

(3)  when  it  is  determined  by  a  Government  authority 
which  is  authorized  by  statute  or  executive  order  to  conduct 
foreign  intelligence  or  counterintelligence  activities  that  the 
restriction  or  elimination  of  the  right  to  retain  title  to  any 
subject  invention  is  necessary  to  protect  the  security  of  such 
activities. 

1-18.  To  qualify  for  the  Patent  Rights  (Small  Business 
Firm  or  Nonprofit  Organization)  clause,  the  small  business 
firm  or  nonprofit  organization  must  state  in  writing  that  it 
qualifies  as  a  small  business  firm  or  nonprofit  organization  as 
defined  in  DAR  9-702. 2(f)  and  (g). 

1-19.  Minimum  Rights  Given  to  Government  Contractor. 
Paragraph  (e)  of  the  Patent  Rights  clause  in  DAR  7-302. 23(h) 
specifies  the  minimum  rights  retained  by  the  contractor  in 
subject  inventions.  When  the  Federal  Government  acquires 
title  to  a  subject  invention,  the  contractor  will  retain  a 
revocable,  nonexclusive,  royalty-free  license  throughout  the 
world.  The  contractor’s  license  extends  to  its  domestic 
subsidiaries  and  affiliates,  if  any,  within  the  corporate  structure 
of  which  the  contractor  is  a  part;  and  includes  the  right  to 
grant  sublicenses  of  the  same  scope  to  the  extent  the  contractor 
was  legally  obligated  to  do  so  at  the  time  contract  was 
awarded.  The  license  is  transferable  only  with  the  approval 
of  the  contracting  officer  except  when  transferred  to  the 
successor  of  that  part  of  the  contractor’s  business  to  which 
the  invention  pertains. 

1-20.  The  contracUr’s  domestic  license  may  be  revoked 
or  modified  to  the  extent  necessary  to  achieve  expeditious 
practical  application  of  the  subject  invention  pursuant  to  an 
application  for  an  exclusive  license  submitted  in  accordance 
with  departmental  licensing  regulations.  This  license  will  not 
be  revoked  in  that  field  of  use  or  the  geographical  areas  in 
which  the  contractor  has  achieved  practical  application  and 
continues  to  make  the  benefits  of  the  invention  reasonably 
accessible  to  the  public.  Before  revocation  or  modification  of 
the  license,  the  contracting  officer  will  furnish  the  contractor 
a  written  notice  of  intention  to  revoke  or  modify  the  license, 
and  the  contractor  will  be  allowed  30  days  (or  such  other  time 
as  may  be  authorized  by  the  contracting  officer  for  good 
cause  shown  by  the  contractor)  after  the  notice  to  show  cause 
why  the  license  should  not  be  revoked  or  modified.  The 
contractor  has  the  right  to  appeal,  in  accordance  with  the 
departmental  licensing  regulations,  any  decision  concerning 
the  revocation  or  modification. 

1  -21 .  The  patent  rights  clause  in  DAR  7-302. 23(h)  will  be 
included  in  ail  subcontracts,  regardless  of  tier,  with  small 


business  firms  and  nonprofit  organizations  having  as  a 
purpose  of  the  subcontract  the  conduct  of  experimental, 
developmental,  or  research  work  within  the  United  States. 
All  subcontracts  will  include  one  of  the  patent  rights  clauses 
required  by  DAR  9-701 .  Contractors  will  not  use  their  ability 
to  award  subcontracts  as  economic  leverage  to  acquire  rights 
for  themselves  in  the  inventions  resulting  from  subcontracts. 

1-22.  Publication  of  information  disclosing  an  invention 
by  any  party  before  the  filing  of  a  patent  application  may 
create  a  bar  to  a  valid  patent.  When  the  contractor  intends  to 
file  patent  applications,  the  Government  should  use  reason¬ 
able  efforts  to  comply  with  any  written  request  to  restrict  its 
publication  of  information  disclosing  the  invention  in  order 
to  protect  the  patent  rights  in  the  invention.  The  contractor 
must  specify  the  reports  and  documents  to  be  restricted  and 
the  period  within  which  the  patent  application  will  be  filed. 
As  provided  in  35  USC  205,  Federal  agencies  are  authorized 
to  withhold  information  disclosing  any  subject  invention  in 
which  the  Federal  Government  owns  or  may  own  a  right, 
title,  or  interest  (including  a  nonexclusive  license),  for  a 
reasonable  time  in  order  for  a  patent  application  to  be  filed. 

1-23.  The  contracting  activity  may  require  the  contractor 
to  submit  periodic  reports  on  the  utilization  of  a  subject 
invention,  or  on  efforts  at  obtaining  utilization,  that  are  being 
made  by  the  contractor  or  its  licensees  or  assignees.  Non-use 
of  a  patent  by  the  contractor  may  allow  the  Government  to 
license  the  use  of  that  patent  to  a  third  party  in  order  to  obtain 
public  benefit.  This  “March-in  Right’’  of  the  Government  is 
established  by  35  USC  203  and  paragraph  j  of  DAR  Clause 
7-302. 23(h). 

1-24.  There  appears  to  be  a  growing  tendency  in  Congress 
to  allow  large  businesses  title  to  inventions  developed  under 
Federal  research  and  development  contracts.  This  would 
appear  to  correspond  with  some  of  the  rights  small  business 
firms  and  nonprofit  organizations  presently  have  under 
Public  Law  96-517  (December  12,  1980).  On  November  17, 
1981 ,  the  House  Science  and  Technology  Committee  approved 
of  House  Bill  HR  4564,  which  is  an  initial  step  in  accomplishing 
this  legislation. 

1-25.  The  purpose  of  the  Authorization  and  Consent 
clause  is  to  provide  continuity  of  contract  performance.  It  is 
readily  conceivable  that  a  patent  infringement  may  result  in  a 
lawsuit  with  an  injunction  obtained  against  an  infringer.  In 
order  to  prevent  delay  of  work  on  a  Government  contract, 
should  such  a  situation  arise,  the  Authorization  and  Consent 
clause  is  used  to  provide  “authorization  and  consent"  for  a 
contractor  to  use  any  invention  that  was  patented  by  others  in 
the  United  States.  In  the  event  of  an  infringement,  the  patent 
owner’s  only  legal  remedy  is  to  bring  a  suit  for  damages 
against  the  Government  in  the  Court  of  Claims.  The  owner  is 
thus  assured  of  compensation  for  the  Government's  use  of  his 
invention,  should  his  claim  be  a  just  one.  The  Authorization 
and  Consent  Clause  for  Supplies  or  Services  is  described  in 
DAR  9-102.1.  The  Authorization  and  Consent  Clause  for 
Research  and  Development  is  described  in  DAR  9-102.2. 

1-26.  Patent  Indemnity.  Authorization  and  consent  to  the 
use  of  patented  inventions  does  not  mean  that  the  Government 
necessarily  accepts  final  liability  for  a  patent  infringement  in 
all  cases.  Such  liability  may  be  shifted  to  the  contractor  if  a 
Patent  Indemnity  Clause  is  included  in  the  contract.  This 
clause  provides  for  the  contractor  to  reimburse  the  Government 
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for  claims  paid  due  to  patent  infringement.  The  types  of 
contracts  that  may  include  this  clause  are  described  in  DAR 
9-103.  Generally,  where  the  contractor  performs  work  or 
provides  supplies  which  are  unique  to  the  Government,  the 
Government  will  assume  the  risk  of  infringement  and  omit 
the  Indemnity  Clause.  Conversely,  where  the  items  are  of 
"standard  commercial"  nature  and  have  normally  been  sold 
or  offered  for  sale  to  the  public,  the  clause  is  generally 
included.  The  Patent  Indemnity  Clause  used  in  Formally 
Advertised  Contracts  is  set  forth  in  DAR  9-103. 1.  The  clause 
applicable  to  Negotiated  Contracts  is  given  by  DAR  9- 103 . 3 . 

1-27.  In  the  event  that  it  is  desirable  to  waive  one  or  more 
specified  United  States  patents  from  the  Patent  Indemnity 
Clause  in  DAR  9-103.1,  authority  shall  first  be  obtained 
from  the  Secretary  concerned,  or  his  authorized  representa¬ 
tive.  The  Waiver  of  Indemnity  Clause  of  DAR  9-103.4  shall 
then  be  included  in  the  contract. 

1-28.  Special  Contracts.  Department  of  Defense  agencies 
may  place  unique  types  of  contracts  which  are  required  to 
contain  special  patent  clauses.  Some  special  contracts  and 
related  clauses  which  are  contained  in  DAR  are:  (1)  Contracts 
to  be  performed  outside  the  US  (9-70 1.6);  (2)  Atomic  energy 
contracts  (9-701.7);  (3)  Contracts  relating  to  space  (9-701.9); 
and  (4)  Contracts  placed  for  other  Government  Agencies 
(9-701.8).  The  selection  of  various  Patent  Rights  Clauses  is 
also  shown  by  Federal  Procurement  Regulations  (FPR) 
1-9.107.4,  5,  and  6  for  domestic  contracts.  Clauses  for 
foreign  contracts  are  discussed  by  FPR  1-9. 107.7. 

1-29.  A  holder  of  a  patent  may  grant  another  person  the 
right  to  make,  use,  or  sell  the  patented  invention.  This  grant 
of  “license"  is  normally  paid  for  in  the  form  of  a  “royalty.” 
Government  contractors  frequently  are  licensees  of  patents 
governing  items  or  processes  used  by  the  contractor  while 
performing  work  on  a  Government  contract.  The  royalties 
paid  are  normally  passed  on  to  the  Government  as  part  of  the 
price.  It  is  conceivable,  however,  that  the  Government  may 
have  already  acquired  a  license  and  other  rights  to  an 
invention.  In  this  case,  payment  of  royalty  charges  would  be 
improper  or  inconsistent.  It  is  also  conceivable  that  excess  or 
exorbitant  royalty  payments  or  payment,  on  invalid  patents 
may  be  charged.  Therefore,  to  control  these  payments,  the 
Government  must  determine  whether  royalties,  anticipated 
or  paid,  are  reasonable  and  proper  in  accordance  with  the 
Government’s  rights  in  the  particular  invention.  This  is 
accomplished  through  the  use  of  a  “Reporting  of  Royalties” 
provision  in  contracts  requiring  royalty  payments.  The 
provision  to  be  used  is  set  forth  in  DAR  9-1 10.  Procedures 
for  refund  of  royalties  to  a  contractor  or  for  adjustment  of 
overpayment  of  royalties,  are  contained  in  DAR  Sections 
9-111  and  9-1 12. 

1  -30.  Statements  of  Government  Patent  Policy  by  Presidents 
Kennedy  and  Nixon  provide  that  every  appropriate  effort 
should  be  made  to  realize  for  the  Government  and  the  public 
the  benefit  of  inventions  and  discoveries  resulting  from 
experimental  contracts  and  from  research  and  development 
contracts.  “It  is  important  that  the  Government  be  in  a 
position  to  know  and  exercise  its  rights  and  to  defend  itself 
against  unjustified  claims  and  suits  for  patent  infringement.” 
Because  of  the  complex,  technical  nature  of  patents,  legal 
counsel  must  be  depended  upon  for  assistance  in  resolving 
problems  of  this  nature. 


1-31.  There  are  several  reasons  why  the  contractor  must 
submit  invention  disclosures,  as  well  as  other  notices  and 
reports.  First,  the  invention  made  under  a  contract  must  be 
identified.  Second,  the  Government  needs  information  to 
decide  how  to  administer  its  rights.  Furthermore,  legal  and 
technical  documents  are  needed  to  confirm  Government 
licenses  or  to  file  and  prosecute  patent  applications. 

1-32.  The  Administrative  Contracting  Officer  (ACO)  is 
responsible  for  insuring  the  submission  of  these  reports  by 
the  contractor.  The  ACO  sends  any  such  reports  to  the  Patent 
Counsel  of  the  procuring  activity.  If  the  required  reports  are 
not  received,  the  ACO  may  authorize  the  disbursing  office  to 
withhold  payment  in  accordance  with  the  specific  clauses 
involved. 

1-33.  The  Patent  Rights  Clause.  The  Patent  Rights 
Clause  (DAR  9-107.2  and  FPR  1-9.107.5)  permits  with¬ 
holding  of  payments  until  the  contractor  furnishes  specified 
reports  and  information.  Five  percent  of  the  contract  amount 
(or  under  a  cost-reimbursement  contract,  the  estimated  cost) 
or  $50,000,  whichever  is  less,  may  be  withheld  at  any  time 
during  the  contract  if  the  contractor  fails  to  furnish  invention 
disclosures  or  interim  reports  of  inventions. 

1  -34.  The  receipt  of  a  patent  creates  only  a  presumption  of 
validity,  not  a  guarantee  of  it.  As  a  result,  every  attempt  of  a 
patent  owner  to  extract  a  large  royalty  from  the  Government 
should  be  met  by  a  thorough  search  of  the  patent  to  establish 
whether  it  is  valid.  Patent  examiners  are  overworked, 
understaffed,  and  susceptible  to  the  oft  times  brilliant  verbiage 
put  forth  by  the  patent  applicant's  attorneys.  As  a  reuslt, 
some  patents  are  issued  which  are  not  deserving  of  any 
protection.  Study  of  the  examiner’s  files  by  efficient  attorneys 
may  provide  a  bonanza  of  free  creations. 

1- 35.  It  should  also  be  recognized  that  some  contractors, 
bound  by  contractual  commitments  requiring  the  submission 
of  patent  information,  sometimes  fail  to  comply  with  these 
requirements.  In  order  to  enforce  the  maximum  Government 
contract  rights,  a  policy  of  close  surveillance  must  be 
maintained.  Blind  adherence  to  the  invention  disclosures 
provisions  of  DAR  may  be  insufficient  to  yield  to  the 
Government  that  to  which  it  is  entitled.  Other  devices,  such 
as  withholding  of  payments,  are  frequently  of  little  effect  in 
getting  delivery  of  patent  information  from  “slow” 
contractors.  Tight  control  of  a  contractor  through  enforcement 
of  the  Government’s  contract  rights  may  be  the  only  thing  the 
contractor  understands  when  it  comes  to  parting  with 
intangibles. 

2,  Trade  Secrets 

2- 1.  A  trade  secret  can  be  defined  as  a  property  right  in 
information  which  is  kept  secret  by  the  owner  for  the  purpose 
of  commercial  advantage. 

2-2.  Ownership.  The  owner  of  a  trade  secret  has  a  legal 
right  not  to  have  the  secret  made  public  by  fraud,  theft,  a 
conspiracy,  or  other  unlawful  means.  Relief  may  be  based  on 
the  theory  of  “unfair  competition”  for  which  a  civil  suit  for 
damages  may  be  brought.  An  injunction  may  also  be  obtained 
as  a  matter  of  “equity.”  The  owner  of  a  trade  secret  may 
disclose  his  secret  in  confidence  to  another  by  means  of  an 
express  or  implied  contract  under  which  the  other  agrees  to 
limit  his  use  of  the  secret.  If  the  secret  is  compromised,  relief 
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may  be  sought  by  the  owner’s  suing  for  breach  of  contract  as 
well  as  obtaining  an  injunction  in  an  action  in  equity. 
However,  if  the  owner  of  a  trade  secret  discloses  it  in  other 
than  secrecy,  it  constitutes  public  disclosure  and  the  secret  is 
lost;  hence  the  protection  is  lost. 

2-3.  In  recent  years,  trade  secrets  have  assumed  an 
important  role  in  the  field  of  “legally  protectable  ideas.” 
Industry  has  shown  a  tendency  to  rely  less  upon  patents; 
instead,  it  prefers  to  depend  whenever  possible  upon  the 
trade  secret  concept,  relying  on  common  law  for  protection. 
The  reason  for  this  is  primarily  based  upon  the  stiffening  of 
the  standard  of  inventiveness  required  by  the  courts  and  the 
long  delays  frequently  encountered  between  the  filing  of  a 
patent  application  and  subsequent  granting  of  a  patent. 
Contractore  involved  in  Government  contracting  frequently 
prefer  to  keep  their  ideas  secret.  It  is  in  this  area  of  trade 
secrets  that  the  Government  has  had  considerable  difficulty 
with  industry  regarding  the  Government’s  rights  to  those 
original  ideas  which  may  have  originated  under  Government 
contracts.  It  is  in  this  area  that  the  buyer  and  contract 
administrator  will  frequently  become  uncomfortably  involved. 

2- 4.  An  employee  of  the  United  States  who  publishes, 
divulges,  discloses,  or  makes  known  in  any  manner  or  to  any 
extent  not  authorized  by  law  any  information  coming  to  him 
in  the  course  of  his  employment  or  official  duties,  which 
information  concerns  or  relates  to  trade  secrets,  shall  be  fined 
not  more  than  $1 ,000,  or  imprisoned  not  more  than  one  year, 
or  both.  He  shall  also  be  removed  from  office  or  employment 
(18  USC  1905). 

3.  Technical  Data 

3- 1 .  DAR  Section  9-201  sets  forth  the  following  definitions 
of  data  and  rights  to  data: 

(a)  Data  means  recorded  information,  regardless  of  form 
or  characteristic. 

(b)  Technical  Data  means  recorded  information,  regardless 
of  form  or  characteristic,  of  a  scientific  or  technical  nature.  It 
may,  for  example,  document  research,  experimental, 
developmental  or  engineering  work;  or  be  usable  or  used  to 
define  a  design  or  process  or  to  procure,  produce,  support, 
maintain,  or  operate  materiel.  The  data  may  be  graphic  or 
pictorial  delineations  in  media  such  as  drawings  or 
photographs;  text  in  specifications  or  related  performance  or 
design  documents;  or  computer  print-outs.  Examples  of 
technical  data  include  research  and  engineering  data, 
engineering  drawings  and  associated  lists,  specifications, 
standards,  process  sheets,  manuals,  technical  reports,  catalog 
item  identifications  and  related  information,  and 
documentation  related  to  computer  software.  Technical  data 
does  not  include  computer  software  or  financial,  administra¬ 
tive,  cost  and  pricing,  and  management  data,  or  other 
information  incidental  to  contract  administration. 

(c)  Limited  Rights  are  the  rights  to  use,  duplicate,  or 
disclose  technical  data  in  whole  or  in  part,  by  or  for  the 
Government,  with  the  express  limitation  that  such  technical 
data  shall  not,  without  the  written  permission  of  the  party 
furnishing  such  technical  data,  be  (a)  released  or  disclosed  in 
whole  or  in  part  outside  the  Government,  (b)  used  in  whole  or 
in  part  by  the  Government  for  manufacture,  or  in  the  case  of 
computer  software  documentation,  for  reproduction  of  the 


computer  software,  or  (c)  used  by  a  party  other  than  the 
Government,  except  for: 

(i)  emergency  repair  or  overhaul  work  only,  by  or  for 
the  Government,  where  the  item  or  process  concerned  is  not 
otherwise  reasonably  available  to  enable  timely  performance 
of  the  work,  provided  that  the  release  or  disclosure  thereof 
outside  the  Government  shall  be  made  subject  to  a  prohibition 
against  further  use,  release  or  disclosure;  or 

(ii)  release  to  a  foreign  government,  as  the  interest  of 
the  United  States  may  require,  only  for  information  or 
evaluation  within  such  government  or  for  emergency  repair 
or  overhaul  work  by  or  for  such  government  under  the 
conditions  of  (i)  above. 

(d)  Unlimited  Rights  are  the  rights  to  use,  duplicate,  or 
disclose  technical  data  or  computer  software  in  whole  or  in 
part,  in  any  manner  and  for  any  purpose  whatsoever,  and  to 
have  or  permit  others  to  do  so. 

3-2.  Significance.  The  importance  of  technical  data  should 
not  be  minimized.  Data  are  the  physical  embodiment— the 
documentation— of  technical  information.  In  the  area  of 
research  and  exploratory  development,  it  can  be  forcibly 
argued  that  technical  information  is  the  end  product  of 
research  and  development.  In  addition,  data  are  used  to 
reorder,  operate,  and  maintain  equipment,  as  well  as  to  make 
it  possible  for  new  sources  of  supply  to  reproduce  a  given 
piece  of  equipment  accurately  and  in  large  quantities.  Technical 
data,  such  as  details  of  design  or  manufacture,  can  give  a 
contractor  a  competitive  advantage.  Public  disclosure  by  the 
Government  would  dissipate  a  contractor’s  protection  of  his 
trade  secret  under  common  law  thus  jeopardizing  his 
competitive  position. 

3-3.  DAR  has  been  revised  to  reflect  the  desire  of  the 
Department  of  Defense  to  maintain  the  proper  climate  for  the 
prompt  and  confident  submission  of  contractors’  proposals. 
DAR  Section  3-507  encourages  the  submission  of  secret  data 
for  evaluation.  Government  recipients  of  this  information 
must  treat  it  confidentially  even  though  the  contractor  may 
have  neglected  to  place  a  restrictive  legend  on  the  document 
itself.  (See  DAR  Section  4-91 3.) 

3-4.  A  congressional  subcommittee,  in  1960,  conducted  a 
study  of  "Proprietary  Rights  and  Data.”  The  problems 
presented  by  industry  to  the  committee  are  summarized  as 
follows;  (a)  Delivery  of  manufacturing  data  to  the  Government 
whereby  the  contractor  subjects  himself  to  the  gravest  possible 
consequences  caused  by  the  Government,  thereby  making 
his  trade  secrets  available  to  competitors,  and  (b)  The  taking 
without  compensation,  either  by  the  Government  or  the 
prime  contractor,  of  the  manufacturer’s  proprietary  data 
developed  by  him  at  great  expense  over  long  periods  of  time. 

3-5.  A  corollary  problem  involves  the  amount  of  data 
demanded  to  fulfill  a  contract.  Frequently,  excessive  amounts 
of  data  are  “required,”  but  not  needed.  The  scope  of  this 
problem  is  reflected  by  the  staggering  amount  of  data  in  the 
possession  of  various  Government  Agencies.  Each  year,  the 
Department  of  Defense  adds  about  six  million  pieces  of  data 
to  its  overall  inventory.  This  amounts  to  an  expenditure  of 
approximately  $2  billion  for  technical  data.  In  sheer  volume 
alone,  the  additional  data  presents  enormous  problems  of 
acquisition,  storage,  cataloging,  and  retrieval.  The  first 
action  taken  in  DOD  occurred  when  the  Air  Force  attacked 
this  problem  in  I960  by  gathering  records  on  all  the  data 


items  of  the  different  Air  Force  installations  and  activities.  It 
found  that  it  was  using  9,000  different  items.  These  were 
then  spread  out  on  the  walls  of  airplane  hangers  and 
categorized,  cross-checked,  and  consolidated  until  they  were 
whittled  down  to  300  approved  data  items. 

3-6.  This  brief  exposure  to  the  problems  involved  in  the 
acquisition  of  data  provides  an  insight  into  the  Government’s 
dilemma— obtaining  just  enough  data  for  its  needs  and  at  the 
same  time  protecting  the  interests  of  industry.  DAR  Section 
9,  part  2,  attempts  to  provide  some  of  the  answers  by 
establishing  a  requirement  for  management  as  well  as  for 
negotiation  for  data.  DAR  7- 104.9  provides  the  clauses  used 
to  establish  rights  in  data  and  computer  software. 

3-7.  The  Department  of  Defense  tries  to  manage  the  entire 
process  of  data  procurement  in  a  positive  manner.  (DODI 
5010.12) 

3-8.  The  activity  which  has  responsibility  for  preparing 
the  Contract  Data  Requirements  List  shall  insure  participation 
by  all  parties  having  justifiable  data  requirements  by  utilizing 
a  “Data  Call”  procedure  or  any  other  device  deemed  equally 
effective. 

3-9.  Personnel  representing  program  management, 
engineering,  procurement,  training,  maintenance,  operations, 
supply  and  other  functions  shall  integrate  data  requirements 
in  their  overall  planning.  These  personnel  shall  be  recipients 
of  the  “Data  Call,”  to  provide  the  opportunity  for  including 
their  data  requirements  in  the  contractual  document. 

3-10.  All  data  listed  on  DD  Forms  1423,  Contract  Data 
Requirements  List,  shall  be  reviewed  for  essentiality. 
Personnel  responsible  for  data  management,  as  well  as  data 
requirements  review  boards,  shall  be  utilized  to  the  fullest 
extent  practical  to  validate,  screen,  and  integrate  requirements 
for  technical  data. 

3-11.  Prior  to  soliciting  proposals  or  prior  to  contract  award, 
or  both,  appointed  Technical  Data  Requirements  Review 
Board(s)  shall  review  for  essentiality  the  contractual  data 
requirements  and  estimated  data  prices,  when  applicable,  as 
well  as  contract  data  clauses  on  all  programs  estimated  to  cost 
the  Government  $1 ,000,000  or  more;  and  on  other  programs 
where  data  requirements  are  significant.  Board  procedures 
shall  be  established,  and  minutes  maintained,  by  a  central 
focal  point.  Membership  of  the  Board  shall  include 
representation  from  those  functional  or  organization  units 
which  have  requested  data  as  reflected  on  the  Contract  Data 
Requirements  List  (DD  Form  1423).  Board  members  shall 
validate  data  requirements  in  their  areas  of  specialty  or 
function,  and  assist  the  Chairman  in  integrating  technical  data 
requirements.  The  rationale  for  the  deletion,  addition,  or 
modification  of  data  requirements  shall  be  made  a  rfiatter  of 
written  record.  In  all  instances,  a  thorough  review  of  each 
data  requirement  is  mandatory;  and  so  is  a  review  of  the 
consolidated  (total)  data  requirement  for  each  contract  to  insure 
that  no  duplicate  or  unnecessary  overlapping  of  data 
requirements  exists.  Pre-contract  award  reviews  for 
essentiality  on  programs  of  lesser  amounts  shall  be  performed 
by  the  personnel  responsible  for  data  management,  or  by  an 
individual  or  organizational  element  in  a  position  to  evaluate 
data  requirements  objectively. 

3-12.  Deferred  ordering  of  data,  deferred  delivery,  and 
deferred  requisitioning  shall  be  employed  to  the  maximum 
practical  extent  in  order  to  preclude  the  procurement  of 


unnecessary  data  and  the  handling  of  revisions  between  the 
time  of  the  data  preparation  and  the  time  it  is  actually  required 
for  use. 

3-13.  Data  shall  be  purchased  in  the  contractor’s  format 
wherever  practicable.  The  cost  savings  to  be  utilized  from 
using  the  contractor’s  format  shall  be  determined  and  evaluated 
prior  to  procuring  data  in  a  specified  Government  format. 

3-14.  Identification.  All  deliverable  data  requirements 
shall  be  listed  on  the  Contract  Data  Requirements  List.  This 
list  shall  constitute  the  sole  list  of  data  requirements  which  the 
contractor  will  be  obligated  to  deliver  under  the  contract, 
with  the  exception  of  that  data  specifically  required  by  standard 
DAR  clauses. 

3-15.  The  completed  Contract  Data  Requirements  List  shall 
be  made  a  part  of  research,  development,  engineering,  and 
production  contracts,  military  interdepartmental  purchase 
requests  (MIPRs),  and  all  other  contracts  or  agreements 
requiring  deliverable  data  items.  This  list  shall  be  signed  by 
the  responsible  preparing  and  approval  authorities. 

3-16.  Data  products  (items)  included  in  the  Contract  Data 
Requirements  List  shall  be  selected  from  an  Authorized  Data 
List.  Data  requirements  other  than  those  permitted  by  an 
Authorized  Data  List  will  be  included  only  through  approval 
procedures  of  the  DOD  component.  The  Data  Item 
Description,  DD  Form  1664,  for  each  data  product  listed  on 
the  Contract  Data  Requirements  List  shall  be  provided  with 
contracts,  or  otherwise  made  readily  available  to  contractors,  to 
insure  the  complete  understanding  of  the  requirement  by  the 
contractor. 

3-17.  Data  Item  Descriptions  will  be  prepared  on  DD  Forms 
1664  for  use  in  the  DOD  or  DOD  component  Authorized 
Data  Lists. 

3-18.  Acquisition.  Where  a  requirement  has  been 
established  for  data  to  be  used  for  procurement,  such  data 
shall  be  ordered  as  a  line  item  on  the  Contract  Data 
Requirements  List  (DD  Form  1423).  The  procurement  data 
package  should  include  all  data  necessary  for  procurement  of 
the  item  or  items  to  which  it  pertains,  e.g.,  engineering 
drawings,  specifications,  manufacturing  information  essential 
to  production,  and  test  procedures. 

3-19.  It  is  not  intended  that  unnecessary  manufacturing 
data  such  as  flow  charts,  process  sheets,  tool  designs,  etc. ,  be 
bought  to  support  competitive  procurement.  However,  there 
are  cases  where  it  may  be  necessary  or  desirable  to  make  such 
data  available  to  prospective  bidders,  to  the  extent  that  the 
Government  has  unlimited  rights  therein.  If  such  need  is 
established,  the  contract  shall  specifically  reserve  the 
Government’s  right  to  call  for  the  data.  Data  of  this  type 
normally  need  not  meet  Government  specifications,  but  should 
be  provided  in  existing  format  at  no  more  than  the  price  of 
reproduction. 

3-20.  Special  attention  shall  be  devoted  to  the  contractual 
requirements  and  procedures  for  assuring  the  adequacy  of 
procurement  data  packages.  Withholding  of  payment  provi¬ 
sions,  not  exceeding  ten  percent  of  the  contract  price,  should 
be  incorporated  into  the  contract.  This  could  be  invoked  when 
contractors  fail  to  fulfill  data  requirements  (DAR  9-504). 

3-21.  Positive  controls  shall  be  established  and  maintained 
to  assure  that  procurement  data  packages  (and  portions  thereof) 
are  updated  and  provided  to  the  activity  responsible  for 
subsequent  procurement  of  the  items  to  which  the  data  pertain 


3-22.  Only  that  data  shall  be  ordered  at  the  time  of  placing 
a  contract  as  has  been  determined  to  be  required .  Ordering  of 
additional  data  and/or  revisions  shall  be  negotiated  as 
necessary. 

3-23 .  If  it  is  possible  to  identify  data  which  may  be  ordered 
at  a  later  date,  the  contractor  shall  be  so  advised  in  order  to 
assist  his  efficient  planning. 

3-24.  Delivery  of  data  shall  be  scheduled  to  be  in  phase 
with  a  requirement  for  a  specific  and  planned  use  of  the 
technical  data. 

3-25.  When  a  delivery  date  cannot  be  determined  at  the 
time  of  ordering,  delivery  shall  be  deferred.  In  order  to  reserve 
the  right  to  defer  delivery  of  data  which  have  been  ordered, 
the  appropriate  clause  set  forth  in  DAR,  Section  7- 104. 9(d) 
shall  be  inserted  in  all  contracts  in  which  the  deferred  delivery 
procedure  is  to  be  used. 

3-26.  DOD  components  shall  specify  that  a  contract  shall 
serve  as  a  data  repository  through  the  development  and 
production  phases  of  a  contract,  to  the  maximum  extent 
practicable.  When  the  contractor  serves  as  the  repository  of 
engineering  data,  which  may  extend  for  the  life  of  the  materiel, 
arrangements  shall  be  made  with  the  contractor  to  have  copies 
of  data  delivered  on  an  “as  needed”  basis. 

3-27.  For  many  years  the  concept  of  “Proprietary  Data” 
used  by  industry  and  the  Government  proved  difficult  to 
administer.  It  was  a  legal  concept  which  required  the  contrac¬ 
ting  officer  to  make  legal  determinations  as  to  whether  the 
contractor  had  the  “proprietary  rights”  that  he  claimed,  and 
whether  it  could  be  supported  in  the  courts.  Also,  the  contractor 
tended  to  include  a  mass  of  material  within  his  own  definitions 
of  proprietary  data.  Beginning  in  1964,  the  proprietary  data 
concept  was  discarded  and  the  private-public  expense  concept 
was  initiated. 

3-28.  In  place  of  the  “proprietary”  test,  the  Department 
of  Defense  now  considers  the  question  of  “who  has  paid  for 
the  development  cost.”  The  reasoning  behind  this  is  that  a 
contractor  financing  the  cost  out  of  his  own  funds  is  not 
expected  to  furnish  data  that  will  permit  someone  else  to 
manufacture  a  similar  product  using  that  data,  unless  he  gives 
his  consent  and  receives  compensation.  The  contractor  is 
therefore  protected  from  being  required  to  furnish  to  the 
Government  unrestricted  rights  in  design  specifications  and 
manufacturing  data  pertaining  to  items,  components,  or 
processes  which  he  developed  at  his  own  expense,  and  which 
will  permit  his  competitors  to  turn  out  a  competitive  item. 

3-29.  The  private-public  expense  concept  is  relatively 
conclusive,  since  it  may  be  best  applied  by  asking  "has  the 
Government  directly  paid  any  of  the  costs  for  the  development 
of  the  item,  component,  or  process  disclosed  by  the  data?’  ’  If 
the  answer  is  yes,  then  the  Government  gets  unlimited  use  of 
the  data.  Data  are  developed  at  private  expense  only  when  the 
development  is  completed  without  any  contribution  whatsoever 
of  money,  time  or  materials  (by  the  Government). 

3-30.  For  items,  components ,  and  processes  to  be  developed 
at  private  expense,  it  is  necessary  that  the  Government  not 
participate  directly  in  the  project’s  financing,  even  though  there 
may  be  some  control  over  how  the  money  is  spent.  An  example 
might  involve  a  contractor  whose  total  business  is  with  the 
Government.  All  his  independent  research  may  be  indirectly 
financed  by  the  Government  through  accounting  allowance 
of  costs  to  overhead  or  burden  accounts.  “It  is  Department  of 
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Defense  policy  that  the  Government  acquires  no  rights  in  data 
when  the  data  depicts  an  item,  component,  or  process  that 
was  developed  under  the  contractor’s  independent  research 
and  development  program,  even  though  the  cost  of  the  program 
is  paid  for  at  least  in  part  by  overhead  charges  to  Government 
contracts.”  Where  there  is  cost  sharing  on  a  research  and 
development  project,  the  Government  plainly  gets  unlimited 
rights  since  the  direct  injection  of  Government  funds  into  the 
project  is  clear. 

3-31.  Classification.  Data  rights  may  be  classified  as  either 
unlimited  or  limited. 

3-32,  Unlimited  Data  Rights.  These  rights  accrue 
automatically  if  data  are  developed  at  public  expense  and 
identified  as  a  contract  requirement.  They  may  also  be  ac¬ 
quired  outright  by  specific  acquisition.  What  the  Government 
obtains,  in  either  instance,  is  the  right  to  use  the  data  for  any 
Government  purpose  whatsoever.  This  includes  follow-on 
use  with  other  contractors.  Hence,  the  Government  is  not  tied 
to  the  creator  of  the  data. 

3-33.  DAR  9-202. 2(b)  lists  in  detail  the  six  types  of  data  to 
be  delivered  with  unlimited  rights  when  specified  in  any 
contract  as  being  required  for  delivery  or  subject  to  order 
under  the  contract: 

(1)  technical  data  resulting  directly  from  performance  of 
experimental  development,  or  research  work  which  was 
specified  as  an  element  of  performance  in  a  Government 
contract  or  subcontract; 

(2)  technical  data  necessary  to  enable  others  to  manufacture 
end  items,  components  and  modifications,  or  to  enable  them 
to  perform  processes,  when  the  end  items,  components, 
modifications  or  processes  have  been,  or  are  being  developed 
under  Government  contracts  or  subcontracts  in  which  experi¬ 
mental,  developmental  or  research  work  was  specified  as  an 
element  of  contract  performance,  except  technical  data 
pertaining  to  items,  components  or  processes  developed  at 
private  expense; 

(3)  technical  data  prepared  or  required  to  be  delivered  under 
any  Government  contract  or  subcontract  and  constituting 
corrections  or  changes  to  Government-furnished  data; 

(4)  technical  data  pertaining  to  end  items,  components  or 
processes  prepared  or  required  to  be  delivered  under  any 
Government  contract  or  subcontract,  for  the  purpose  of 
identifying  sources ,  size,  configuration,  mating  and  attachment 
characteristics,  functional  characteristics  and  performance 
requirements  (“form,  fit  and  function”  data,  e.g.,  specification 
control  drawings,  catalog  sheets,  envelope  drawings,  etc.); 

(5)  manuals  or  instructional  materials  prepared  or  required 
to  be  delivered  under  a  Government  contract  or  subcontract 
for  installation,  operation,  maintenance  or  training  purposes; 
and 

(6)  technical  data  which  is  in  the  public  domain  or  has  been 
or  is  normally  released  or  disclosed  by  the  contractor  or 
subcontractor  without  restriction  or  further  disclosure.  “In 
the  public  domain”  means  available  to  the  public  without 
copyright  or  other  restriction  of  any  kind. 

3-34.  Limited  Data  Rights.  The  Government  may  need 
certain  unpublished  technical  data  pertaining  to  items, 
components  or  processes  developed  at  private  expense.  These 
data  may  be  acquired  with  limited  rights  in  accordance  with 
DAR  7- 1 04.9(a),  paragraph  (b)(2): 
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Those  portions  of  this  technical  data  indicated  as  limited 
rights  data  shall  not,  without  the  written  permission  of  the 
above  Contractor,  be  either  (a)  used,  released  or  disclosed  in 
whole  or  in  part  outside  the  Government,  (b)  used  in  whole  or 
in  part  by  the  Government  for  manufacture  or,  in  the  case  of 
computer  software  documentation,  for  preparing  the  same  or 
similar  computer  software,  or  (c)  used  by  a  party  other  than 
the  Government,  except  for:  (i)  emergency  repair  of  overhaul 
work  only,  by  or  for  the  Government,  where  the  item  or  process 
concerned  is  not  otherwise  reasonably  available  to  enable 
timely  performance  of  the  work,  provided  that  the  release  or 
disclosure  hereof  outside  the  Government  shall  be  made  subject 
to  a  prohibition  against  further  use,  release  or  disclosure:  or 
(ii)  release  to  a  foreign  government,  as  the  interest  of  the 
United  States  may  requite,  only  for  information  or  evaluation 
within  such  government  or  for  emergency  repair  or  overhaul 
work  by  or  for  such  government  under  the  conditions  of  (i) 
above.  This  legend,  together  with  the  indications  of  the  portions 
of  this  data  which  are  subject  to  such  limitations  shall  be 
included  on  any  reproduction  hereof  which  includes  any  part 
of  the  portions  subject  to  such  limitations. 

This  form  of  data  rights  should  prove  less  expensive  and  can 
result  in  lower  data  costs,  since  the  data-shbuld  remain  secret 
and  the  Government  is  tied  to  the  contractor  should  the  need 
for  a  follow-on  arise. 

3-35.  DAR  9-202.2  defines  the  type  of  data  which,  if 
required  under  contract,  will  be  obtained  with  limited  and 
unlimited  rights.  However,  the  fact  that  the  clause  operates 
as  of  the  time  the  data  are  delivered  may  lead  to  questions, 
disputes,  and  delays  in  identifying  particular  data  in  the 
unlimited  and  limited  rights  categories.  DAR  9-202. 2(d) 
provides  a  procedure  for  the  predetermination  of  rights  in 
data  to  help  resolve  these  questions  before  contracting.  The 
Government  and  the  contractor  enter  into  an  agreement 
incorporated  in  the  contract  schedule.  Thus,  the  types  of  data 
within  the  six  categories  to  be  furnished  with  unlimited  rights 
and  category  are  specifically  listed  and  described,  either 
individually  or  by  class. 

3-36.  DAR  9-502(c)  provides  for  deferring  the  selection 
of  data  specified  in  a  contract  until  the  actual  requirements 
can  be  determined  1  his  deferred  selection  procedure  is  another 
method  of  making  sure  that  the  Government  acquires  only 
needed  data.  The  deferred  requisitioning  procedure  gives  the 
Government  an  option  to  specify  data  to  be  delivered  during 
contract  performance  and  for  two  years  after  termination  of 
the  contract  or  acceptance  of  all  items  (other  than  data), 
whichever  is  later  (DAR  7-  104.9(d)).  Reimbursement  to  the 
contractor  is  based  cither  on  a  prior  contractual  arrangement 
or  on  a  negotiated  adjustment. 

3-37  It  is  conceivable  that,  for  competitive  procurement 
purposes,  the  Government  may  want  to  acquire  unlimited 
rights  to  a  contractor’s  “private  expense"  data.  DAR 
9-202  2(f)  provides  a  procedure  for  doing  this.  It  requires 
that  the  Head  of  the  Procuring  Activity  or  his  designee 
determine  that:  (a)  a  clear  need  for  reprocurement  exists,  (b) 
no  suitable  alternative  item,  component,  or  process  isavailable, 
(c)  the  data  to  be  purchased  are  adequate  for  use  by  other 
competent  manufacturers,  (d)  the  anticipated  net  savings  to 
the  Government  from  rcprocurcmcnt  will  exceed  the  acquisi¬ 
tion  cost  of  the  data  and  of  the  rights  therein.  However,  if  the 


economic  value  of  the  data  to  the  owner  is  more  than  its  value 
to  the  Government,  the  Government  will  not  acquire  the  data 
with  unlimited  rights. 

3-38.  DAR  9-202. 2(e)  provides  that  the  prime  contractor 
and  higher-tier  subcontractors  will  not  use  their  purchasing 
power  as  economic  levers  to  acquire  rights  in  data  for 
themselves.  The  mechanism  for  doing  this  is  to  use  the  prime 
contract  data  clause,  unchanged,  in  the  subcontract,  thereby 
providing  rights  in  data  to  the  Government  only.  The  technique 
is  referred  to  as  the  “flow  down”  procedure 

3-39.  Another  provision  in  DAR  9-202. 2(e)  protects 
subcontractors’  rights  by  providing  that  subcontractors  may 
transmit  data  that  are  subject  to  limited  rights  directly  to  the 
Government.  The  purpose  of  this  clause  is  to  protect 
subcontractors  from  data  disclosure  to  potential  competitors. 

3-40.  DAR  provides  that  only  a  authorized  restrictive 
legend  may  be  placed  on  data  delivered  with  limited  rights. 
The  contracting  officer  may  permit  the  contractor  to  place  the 
restrictive  legend  on  data  within  six  months  of  delivery  if  the 
contractor  can  show  that  the  legend  was  omitted  inadvertently, 
and  if  use  of  the  legend  is  authorized  by  the  contract  (DAR 
9-202. 3(d)(2)).  Conversely,  if  the  contractor,. or  a 
subcontractor,  has  affixed  an  overly  restrictive  legend  to  data 
that  should  have  been  delivered  with  unlimited  rights,  adjusting 
action  is  required.  When  this  appears  to  have  happened,  the 
Government  policy  is  to  initially  treat  this  data  like  that  with 
limited  rights.  A  properly  directed  inquiry  is  then  sent  to  the 
contractor  to  justify  the  “restrictive  legend.”  The  contractor 
must  respond  within  sixty  days,  and  it  must  show  that  the 
restriction  was  proper.  If  this  is  not  done,  the  Government 
will  obliterate  the  legend  and  notify  the  contractor  (DAR 
9-202. 3(d)(3)). 

3-41 .  When  entering  into  license  agreements  with  others, 
a  contractor  must  make  sure  that  his  licensees  are  careful  not 
to  assess  the  Government  any  royalty  or  license  charges  at  a 
later  date  on  other  Government  contracts  for  the  use  of  data  in 
which  the  Government  already  has  rights.  This  obligation 
applies  to  contracts  with  foreign  governments  that  are  funded 
with  money  from  the  United  States  Government,  as  well  as  to 
US  Government  contracts  and  subcontracts. 

3-42.  Failure  to  receive  data  in  accordance  with  required 
schedules  can  have  an  adverse  effect  on  logistics,  training 
and  other  functions  for  which  data  are  required.  Timely 
delivery  is  especially  important  for  follow-on  competitive 
procurements.  Thus,  withholding  of  payment  clauses  may  be 
inserted  in  contracts  (DAR  9-504(a)  and  (b)).  The  contracting 
officer  may,  in  many  cases,  withhold  up  to  10  percent  of  the 
contract  price  until  delivery  of  the  data,  unless  a  lesser  amount 
of  the  withholding  is  specified  in  the  schedule.  It  should  be 
recognized  that  the  withholding  of  payment  is  a  remedy  utilized 
as  a  lever  in  order  that  a  contractor  in  a  breaching  state  may 
be  encouraged  to  deliver  contracted-for  data.  This  device  is 
of  limited  value  in  motivating  delinquent  contractors. 

3-43.  DAR  3-507  sets  forth  procedures  for  data  submitted 
on  a  restrictive  basis  in  support  of  a  proposal  or  quotation. 
Proposing  contractors  may  mark  their  proposal  data  with  a 
legend,  as  prescribed  in  DAR  3-507.  This  will  limit  the 
Government's  right  to  use  that  data  for  evaluation  purposes 
only.  If  a  contract  is  awarded  to  a  contractor  that  has  submitted 
such  restrictcd-use  data  with  its  proposal,  the  contracting 
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officer  will  determine  whether  to  attempt  to  acquire  such  data 
and  what  rights  to  obtain. 

3-44.  Procurement  and  administrative  personnel  should 
do  their  utmost  to  generate  a  proper  recognition  among  all 
Government  employees  with  respect  to  their  obligation  to 
contractors  submitting  confidential  information.  Whether  data 
with  limited  rights,  secret  information,  or  disclosures  involving 
pending  patents,  the  contractor  ethically  and  legally  is  entitled 
to  strictly  confidential  use  by  the  Government  of  the  documents 
he  submits.  Failure  to  recognize  this  obligation  cannot  help 
but  undermine  Government  objectives. 

3- 45 .  A  meeting  of  data  experts  gave  birth  to  the  following 
list  of  data  “problem  areas’’:  (1)  misunderstanding  of  the 
meaning  of  terms,  (2)  misinterpretation  by  a  Government 
activity  or  by  a  prime  contractor  of  their  respective  obligations 
and  duties  under  the  established  policies  and  procedures,  (3) 
contract  language  requirements  and  procedures  which  make 
excessive  demands  for  data  from  prime  and  subcontractors, 
(4)  requirements  for  delivery  of  proprietary  data  as  unlimited 
rights  data  if  it  falls  in  certain  categories,  regardless  of  whether 
the  Government  has  need  for  unlimited  rights  in  that  data  or 
whether  delivered  for  that  purpose,  and  (5)  demands  for  data 
or  data  rights  by  a  prime  upon  a  subcontractor  for  his  own  use 
over  and  above  the  requirements  of  a  prime  contract  under 
which  he  is  ordering  the  data.  The  statements  would  seem  to 
suggest  the  solutions  to  the  problems  they  represent. 

4.  Copyrights 

4- 1 .  A  copyright  is  similar  to  a  patent  from  the  standpoint 
that  it  is  a  grant  of  a  monopoly  which  gives  the  author  or  the 
creator  of  an  artistic  work  exclusive  right  to  print,  reprint, 
publish,  copy,  and  sell  the  copyrighted  work.  By  statute  (Title 
1 7 ,  USC) ,  the  author  is  protected ,  as  of  January  1 978 ,  for  the 
life  of  the  author  or  creator  plus  50  years. 

4-2.  Subject  matter  which  may  be  copyrighted  includes 
such  things  as  ‘  ‘the  writings  of  an  author,  books,  periodicals, 
lectures,  dramatic  and  musical  compositions,  works  of  art 
and  their  reproduction,  scientific  drawings  or  plastic  works, 
photographs,  prints  and  motion  pictures.  ’  ’  The  protection  given 
by  copyright  laws  emphasizes  encouragement  of  continued 
production  of  literary  and  artistic  works.  An  author  is  able  to 
protect  his  work  from  unauthorized  reproduction,  and  is 
therefore  encouraged  to  produce  and  publish  literary,  dramatic, 
musical  and  artistic  works.  It  should  be  noted  that  the  protection 
afforded  by  a  copyright  does  not  give  a  monopoly  to  ideas, 
but  only  to  the  expression  of  ideas.  It  is  the  words,  or  the  way 
in  which  the  words  are  put  together,  or  the  way  an  idea  is 
embodied,  that  is  copyrighted. 

4-3.  Although  copyright  grants  an  author  a  property  right, 
the  right  is  not  absolute.  The  courts  have  long  recognized  that 
the  public  at  large  is  entitled  to  make  ‘  ‘fair  use’  ’  of  a  copyrighted 
work  for  certain  purposes  and  within  reasonable  limits.  Under 
this  “fair  use’  ’  doctrine,  liberal  quotations  may  be  made  from  a 


copyrighted  work,  but  substantial  portions  may  not  generally 
be  reproduced.  One  of  the  tests  applied  is  the  measure  of 
commercial  harm  that  may  be  suffered  by  the  author 

4-4.  Policy.  The  Government’s  copy  right  policy  may  best 
be  described  in  terms  of  objectives.  First,  it  seeks  to  avoid 
any  liability  for  copyright  infringement  by  unauthorized  use 
of  copyrighted  material.  Second,  the  rights  of  private  creators 
or  proprietors  of  copyrighted  material  are  to  be  respected 
Third,  when  the  Government  pays  for  the  development  of 
copyrighted  material,  it  should  be  entitled  to  at  least  a  royalty- 
free  license  for  future  use  of  that  material. 

4-5 .  These  objectives  are  reflected  by  the  data  clauses  (DAR 
7-104.9).  The  Basic  Data  Clause  and  the  Specific  Acquisi¬ 
tion  Clause  contain  identical  provisions  about  data  covered 
by  copyright.  Although  a  contractor  may  copyright  data 
originated  under  a  Government  contract,  the  Government 
obtains  a  royalty-free,  nonexclusive  and  irrevocable  license 
to  reproduce,  translate,  publish  and  use  this  data.  When  data 
are  copyrighted  by  a  third  person,  the  contractor  must  obtain 
permission  from  the  owner  before  this  data  may  be  delivered 
to  the  Government .  The  clauses  also  provide  that  the  contractor 
report  to  the  Government  any  notice  or  claim  of  copyright 
infringement  on  data  he  provides  to  the  Government. 

4-6.  Scientists  and  educators  often  wish  to  publish  reports 
of  research  work  performed  under  Government  contracts  in 
books  and  journals.  At  times,  publishers  will  not  accept  such 
work  because  they  want  the  exclusive  publishing  right,  at 
least  for  a  limited  time.  Since  the  Government  recognizes 
that  publication  is  vital  to  scientific  advance,  it  may  wish  to 
facilitate  such  publication.  Therefore,  it  often  relinquishes  its 
own  publication  rights  by  use  of  the  contract  provisions  set 
forth  in  DAR  9-204 . 1 .  These  provisions  state  that  the  contractor 
must  publish  the  data  for  sale  within  a  certain  number  of  months 
specified  in  the  contract  schedule.  This  period  may  not  exceed 
twenty-four  months  after  final  settlement  of  the  contract.  The 
limitation  on  the  Contractor’s  rights  to  publish  these  data  for 
sale  lasts  only  as  long  as  they  are  protected  by  copyright  and 
are  reasonably  available  to  the  public  for  purchase. 

4-7.  Motion  pictures,  histories,  and  other  works  relating 
to  the  Department  of  Defense  are  provided  under  defense 
contracts.  The  Government  desires  to  retain  complete 
ownership  and  sale  rights  in  these  types  of  data  and  thereby 
control  their  distribution.  The  clause  containing  this  provision 
is  found  in  DAR  7- 104.9(e).  It  is  used  in  contracts  for  the 
preparation  of  movie  scripts,  musical  compositions,  sound 
tracks,  translations,  and  the  like.  The  clause  gives  the 
Government  sole  rights  in  these  data  until  they  are  released  to 
the  public.  The  Government  obtains  a  royalty-free, 
nonexclusive,  and  irrevocable  license,  rather  than  full  title  to 
previous  data  that  are  incorporated  in  the  works. 

4-8.  Off-the-shelf  purchase  by  the  Government  of  books 
and  certain  other  existing  works  do  not  require  use  of  a  DAR 
prescribed  data  clause  unless  the  Government  requires  the 
right  to  reproduce  that  data. 
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THIS  CHAPTER  discusses  labor  law  from  five  major  stand¬ 
points.  These  standpoints  deal  with  basic  considerations  of 
labor  law,  Government  labor  policy,  statutory  enactments 
reflecting  Government  labor  policy,  social  laws  and  regula¬ 
tions,  and  administration.  Each  of  these  topics  provides 
valuable  information  in  studying  and  understanding  the 
principles  of  Government  Contract  Law. 

I.  Basic  Considerations 

I  - 1 .  Among  the  basic  issues  to  be  considered  in  negotiating 
a  contract  are  wages,  fringe  benefits,  working  hours,  working 
conditions,  and  work  shutdowns  or  strikes;  and  these  are  just 
a  few  of  the  issues. 

1-2.  Active  administration  of  a  Government  contract 
demands  major  emphasis  from  the  administration  team 
(contractor  as  well  as  Government)  on  timely  delivery  of  the 
product  or  service.  A  well-structured  contract  and  a  best 
contractor  effort  may  fail  to  provide  the  required  items  when 
needed  if  a  labor  dispute  shuts  down  production. 

1-3.  Negotiations  between  labor  and  management  over 
higher  wages,  more  fringe  benefits,  and  better  working 
conditions,  have  become  a  way  of  life  as  the  cost  of  living 
rises.  When  negotiations  break  down,  tempera  flare  or  disputes 
erupt.  Labor’s  most  effective  weapon,  the  strike,  may  be  used. 
Whether  the  strike  is  well  organized  or  of  the  "wildcat” 
variety,  it  may  delay  the  contract  effort.  Since  strikes  impede 
the  Government’s  logistics  effort,  it  is  in  the  Government’s 
best  interest  to  encourage  good  management-labor  relations 
in  order  to  avoid  strikes  where  possible  and  to  encourage 
prompt  settlement  when  they  do  occur.  At  all  times,  however, 
the  limitations  of  the  role  of  the  contract  administrator  should 
be  remembered. 

1  -4.  The  Role  of  the  Government  Contract  Adminis¬ 
trator.  The  DOD  contracting  officer’s  role  of  non-intervention 
in  a  labor  dispute  is  clearly  delineated  in  the  Department  of 
Defense  policy  statement;  “Military  Departments  shall  remain 
impartial  in,  and  refrain  from,  taking  a  position  on  the  merits 
of  any  labor  dispute,  and  shall  refrain  from  the  conciliation, 
mediation  or  arbitration  of  any  such  dispute.”  They  shall, 
however,  act  to  avoid  or  minimize  the  impact  of  labor  disputes 
on  important  procurement  by  assuring,  to  the  extent 
practicable,  that  the  parties  to  the  dispute  utilize  all  available 
methods  for  resolving  the  dispute,  including  the  services  of 
the  National  Labor  Relations  Board,  Federal  Mediation  and 
Conciliation  Service,  National  Mediation  Board,  and  other 
appropriate  Federal,  state,  local,  or  private  agencies. 


1-5.  DAR  now  requires  that  the  National  Office  of  the 
Federal  Mediation  and  Conciliation  Service  be  advised  of 
proposed  contract  awards,  or  increases  in  existing  contracts, 
totaling  $5  million  or  more  where  an  actual  or  imminent  work 
stoppage  exists.  (DAR  12-101.1(0). 

1  -6.  Perhaps  one  of  the  areas  where  the  utmost  in  restraint 
is  required  may  be  identified  as  inadvertent  involvement.  This 
occurs  when  a  Government  employee,  attempting  to  acquire 
information  to  assist  in  settling  a  dispute,  has  his  actions  or 
statements  distorted  by  one  of  the  parties.  The  actions  of  the 
individuals  may  be  innocent  and  well-meaning  but, 
nevertheless,  harmful. 

1-7.  Duty  of  Production.  Contract  fulfillment  is  the  primary 
goal  of  the  Contracting  Officer.  In  the  event  of  a  threatened 
work  stoppage  due  to  a  labor  dispute,  the  Contracting  Officer 
will  assist  the  designated  Department  of  Defense  agency,  ac¬ 
cording  to  departmenta’  procedure;,  in  obtaining  voluntary 
agreements  between  management  end  labor. 

1-8.  It  is  not  safe  to  assume  that  all  organizations  are  the 
same.  DCAS  provides  assistance  from  the  regional  office, 
while  certain  sensitive  organizations  have  resident  experts. 
Other  Departments  or  Agencies  may  rely  on  the  Department 
of  Labor. 

1-9.  Although  direct  participation  by  a  Government 
representative  in  settling  a  labor  dispute  is  generally  prohibited, 
certain  specific  actions  are  required  in  order  to  minimize  the 
impact  to  the  Government.  In  these  actions  the  contracting 
officer,  or  administrator,  serves  as  observer,  reporter,  and 
staff  assistant  to  the  responsible  Government  agencies. 

1-10.  This  is  particularly  true  in  base  procurement,  where 
the  Contracting  Officer  or  his  representative  is  required  to 
visit  the  base  job  site  on  construction  and  services  contracts. 
He  is  required  to  check  to  see  that  safe  working  conditions  are 
maintained,  and  that  prevailing  area  wage  rates  are  paid,  based 
on  the  actual  job  being  performed  and  the  hours  expended. 

1-11.  Determination  of  Excusable  Delay.  The  Govern¬ 
ment  should  always  be  alert  to  possible  delays  caused  by  a 
labor  dispute.  Although  a  delay  may  be  excusable  because  of 
such  a  dispute,  the  contracting  officer  determines  if  the  labor 
dispute  or  strike  was  reasonably  avoidable.  A  question 
frequently  asked  is,  “Has  the  contractor  or  subcontractor  made 
a  reasonable  effort  to  prevent  or  to  end  the  strike?”  If  the 
strike  involves  an  unfair  labor  practice  by  the  union,  the 
contractor  should  file  a  charge  with  the  National  Labor 
Relations  Board  to  seek  a  court  injunction  to  prevent  the  strike. 
If  the  strike  has  started,  the  contractor  or  subcontractor  should 
seek  assistance  from  the  appropriate  Government  agencies  or 
from  private  organizations  for  the  settlement  of  disputes. 
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Contractors  should  never  be  permitted  to  create  a  labor  dispute 
in  order  to  cover  up  or  mask  delays  or  other  deficiencies. 

1-12.  The  Government  should  attempt  to  determine  if  the 
parties  do  want  to  bargain  legitimately,  or  if  the  union  called 
the  strike  for  other  reasons.  The  Contracting  Officer  must 
make  a  careful  evaluation  of  facts  to  determine  whether  the 
strike  is  legitimate.  In  all  labor  disputes,  the  contracting  officer 
impresses  upon  the  contractor  that  he  will  be  held  account¬ 
able  for  all  delays  that  are  reasonably  avoidable.  At  the  same 
time,  the  contracting  officer  is  still  required  to  stay  aloof  on 
the  dispute  issues;  and  he  must  avoid  exerting  pressure  or  the 
appearance  of  pressure  on  the  contractor. 

1-13.  Reporting  of  Disputes.  Any  labor  dispute  affecting 
defense  procurement  will  be  reported  by  the  Contract  Adminis¬ 
tration  Office  (CAO).  The  CAO  shall  obtain  and  transmit 
information  relating  to  potential  or  actual  labor  disputes  which 
may  interfere  with  performance  of  any  contract  within  his 
cognizance.  Labor  disputes  should  be  reported  on  DD  Form 
1507,  Work  Stoppage  Report.  An  initial  report  should  be 
submitted  when  a  work  stoppage  due  to  a  labor  dispute  is 
imminent  or  when  such  work  stoppage  occurs,  and  thereafter 
when  a  significant  change  occurs  in  the  dispute  situation  (DAR 
12-101.3). 

1- 14.  Removal  of  Items  from  a  Plant.  When  items  in  a 
struck  plant  are  urgently  needed  by  the  Government,  the 
contracting  officer,  or  his  representative,  has  an  additional 
duty  to  perform.  This  duty  involves  the  movement  and  removal 
of  items  from  the  plant.  The  policy  of  the  Department  of 
Defense  is  to  avoid  the  use  of  force  or  the  appearance  of  force, 
and  to  avoid  incidents  which  may  antagonize  labor  or 
management.  The  materials  affected  may  be  finished  items, 
partially  finished  items,  and  raw  materials  which  were 
produced  or  obtained  for  this  Government  contract.  DAR, 
Section  12-101 .5,  provides  specific  procedures  to  be  used  in 
removal  of  items  from  a  plant. 

2.  Government  Labor  Policy 

2- 1 .  There  are  a  number  of  factors  that  must  be  considered 
in  formulating  Government  labor  policy.  These  deal  with 
economics,  social  welfare,  social  protection,  and  other  factors 
that  are  part  of  the  free  enterprise  system. 

2-2.  Formulation.  The  Government’s  policy  with  respect 
to  labor  relations  may  be  determined  by  reviewing  the  purposes 
behind  the  many  and  varied  labor  laws  and  regulations. 
Formulation  of  the  policy  also  involves  consideration  of 
economics,  social  welfare  of  the  individual,  and  social 
protection  of  institutions.  Foremost  is  the  philosophy  of  a 
high  standard  of  living,  provided  for  by  an  economic  frame¬ 
work  which  best  meets  the  political  needs  of  our  society.  The 
free  enterprise  system  has,  from  the  beginning  of  our  national 
independence,  been  promoted.  Business  activity  has  been 
considered  a  private  matter  between  privately  owned  and 
operated  businesses  and  the  individual  worker.  To  this  end, 
legislation  has  taken  the  form  of  broad  guidelines  within  which 
both  industry  and  labor  must  function  in  order  to  arrive  at 
mutually  advantageous  terms  of  employment.  However,  for 
various  reasons,  counterbalancing  measures  have  been  deemed 
necessary  in  order  to  provide  a  much  narrower  framework  of 
discretion  in  the  areas  of  working  standards  and  conditions  of 
employment  Legislation  designed  to  prevent  some  labor  and 


industrial  abuses  has  been  enacted,  and  has  dictated  the  terms 
under  which  industry  and  labor  arrive  at  the  working 
agreement. 

2- 3.  The  basic  authority  for  legislative  enactments  relating 
to  labor-management  relations  is  the  commerce  clause  of  the 
Federal  Constitution.  The  Supreme  Court  of  the  United  States 
has  decreed  that  national  labor  legislation  is  constitutional  to 
the  extent  that  such  measures  bear  on  the  question  of  the  free 
flow  of  commerce.  In  a  famous  case.  Gibbons  Ogden,  the 
Supreme  Court  stated:  “The  power  of  Congress  over  interstate 
commerce  is  complete  in  itself,  may  be  exercised  to  its  utmost 
extent,  and  acknowledges  no  limitations  other  than  are 
prescribed  in  the  constitution  ...” 

3.  Statutory  Enactments  Reflecting  Government  Labor 
Policy 

3- 1.  Several  Acts  provide  considerable  information 
concerning  Government  Labor  Policy.  These  Acts,  discussed 
here  in  some  detail,  provide  insights  on  management,  national 
labor  relations,  public  contracts,  and  other  areas  of  concern. 

3-2.  Enactments  of  General  Applicability.  In  order  to 
understand  the  available  peace-making  machinery  at  the 
disposal  of  the  parties  to  a  labor-management  dispute,  it  is 
helpful  to  examine  both  the  laws  regarding  labor-management 
relations  and  the  Government  agencies  that  could  become 
involved. 

3-3.  National  Labor  Relations  Act  ( Wagner  Act  1935). 
The  National  Labor  Relations  Act  (NLRA)  has  been  described 
as  the  “Magna  Carta”  of  labor.  It  protects  labor’s  rights  to 
engage  in  labor  organization  activity  without  fear  of  employer 
retaliation  or  discrimination.  In  addition  to  encouraging 
employees  to  form  unions  and  bargain  collectively,  the  Act 
specifically  prohibits  certain  unfair  labor  practices  by 
employers.  These  practices  are  summarized  as:  (I)  interference 
with  employee  efforts  to  form  or  join  unions;  (2)  domination 
of  a  labor  organization  (company  union);  (3)  discrimination 
in  hiring  because  of  union  membership;  (4)  discrimination 
for  filing  charges  under  the  act;  and  (5)  refusing  to  bargain 
collectively. 

3-4.  The  Act  directed  the  establishment  of  The  National 
Labor  Relations  Board  (NLRB),  with  the  purpose  of 
administering  the  provisions  of  the  Wagner  Act.  The  Board 
consists  of  five  members,  appointed  for  5  years  by  the  President 
with  the  approval  of  the  Senate.  Over  twenty  regional  offices 
are  established  for  convenience  of  administration.  Although 
violations  of  the  Act  are  investigated  by  the  Board  and  orders 
are  issued  by  the  Board,  its  decisions  are  not  binding  on  either 
party  to  a  dispute.  Enforcement  of  its  order  is  accomplished 
by  Board  recourse  to  a  Federal  court  for  issue  of  an  enforcing 
decree  or  a  restraining  (cease  and  desist)  order. 

3-5 .  Labor  Management  Relations  Act  (Tbft-Hartley  1947 
Act).  In  the  post  World  War  II  period,  widespread  strikes  and 
labor  union  activity  caused  a  change  in  public  opinion. 
Consumers  were  frustrated  in  their  desire  to  obtain 
commodities.  Management  complained  about  the  one¬ 
sidedness  of  the  NLRA.  Consequently,  in  1947,  the  Labor 
Management  Relations  Act  amended  the  Wagner  Act.  The 
1947  Act  tended  to  “equalize"  the  bargaining  power  of  labor 
and  management. 
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3-6.  The  significant  changes  are  summarized  as  follows: 
( 1 )  an  employee’s  right  to  join  a  labor  union  was  protected ,  as 
was  his  right  not  to  join  a  union;  (2)  certain  activities  of  unions 
were  regulated— closed  shops  became  illegal,  checkoff  of  dues 
must  have  employee’s  consent,  60  days  notice  before 
terminating  or  renegotiating  an  agreement  (cooling-off  period) , 
30-day  notice  to  the  Federal  Mediation  and  Conciliation 
Service,  standards  were  established  for  union  welfare  funds; 
and  (3)  labor  unions  were  not  to  engage  in  unfair  labor 
practices— secondary  boycotts,  jurisdictional  strikes,  and 
attempts  to  compel  an  employer  to  baigain  with  a  noncertified 
union  were  forbidden.  In  addition,  excessive  union  entry  fees, 
feather  bedding,  and  refusal  to  engage  in  collective  bargaining 
were  included  as  union  unfair  labor  practices. 

3-7.  This  Act  also  set  up  a  Federal  Mediation  and 
Conciliation  Service.  It  is  an  independant  agency  completely 
separated  from  the  Department  of  Labor.  Its  functions,  as 
described  in  the  Act,  are  “  ...  to  prevent  or  minimize 
interruptions  of  the  free  flow  of  commerce  growing  out  of 
labor  disputes,  to  assist  parties  through  conciliation  and 
mediation.”  Several  additional  excerpts  from  the  Act  further 
describe  its  functions: 

(1)  The  Service  may  proffer  its  services  in  any  labor  dispute 
.  .  .  either  upon  its  motion  or  upon  the  request  of  one  or  more  parties 
to  the  dispute,  whenever  in  its  judgement  such  dispute  threatens  to 
cause  a  substantial  interruption  of  commerce. 

(2)  If  the  Director  is  not  able  to  bring  parties  to  agreement  by 
conciliation  within  a  reasonable  time,  he  shall  seek  to  induce  the 
parties  voluntarily  to  see  other  means  of  settling  the  dispute  without 
resort  to  strike,  lockout,  or  other  coercion.  It  is  noted  that  the  Service 
cannot  force  or  compel  either  party  to  see  other  means. 

(3)  The  Service  was  expected  to  get  involved  only  in  major 
disputes.  In  the  settlement  of  grievances,  or  minor  disputes,  the  Service 
was  directed  to  make  its  conciliation  and  mediation  services  available  in 
the  settlement  of  such  grievance  only  as  a  last  resort  and  in  exceptional 


3-8.  Additional  sources  of  relief  are  available.  For 
example,  the  labor  contract  may  contain  a  specific  arbitration 
agreement  to  break  negotiation  stalemates  with  individuals 
or  organizations  designated  as  arbitrators  in  the  labor  contract. 
In  the  absence  of  such  a  clause  in  the  contract,  if  arbitration  is 
agreed  to  by  both  parties,  private  or  public  conciliation  and 
mediation  services  may  be  called  upon  to  select  arbitrators  of 
the  dispute  (such  as  the  American  Arbitration  Association). 

3-9.  If  the  dispute  or  grievance  involves  a  contractor 
violation  of  any  Federal  statute  covering  hours,  waps,  or 
working  conditions  and  similar  socially -oriented  legislation, 
the  contracting  officer  notifies  the  Department  of  Labor.  The 
contracting  officer  should  be  alert  to  the  possibility  of  a  default 
termination  in  the  event  of  a  violation. 

3-10.  Enactments  Peculiar  to  Government  Contracts. 
Knowledge  of  specific  laws  concerning  contract  labor 
standards  is  essential.  These  laws  are  designed  to  achieve 
certain  sociological  ends  prescribed  by  the  Congress;  and  the 
Government  contract  may  be  used  to  achieve  these  ends. 

3-11.  Walsh-Healey  Public  Contract  Act  (1036)  41  USC 
35-45,  This  Act  protects  employees  of  contractors  who  sell 
supplies  to  the  Government  in  contracts  exceeding  $10,000. 
The  contractor  must  be  a  manufacturer  or  regular  dealer  of 
the  supplies  to  qualify  for  a  contract,  must  pay  minimum  wages 
determined  by  the  Secretary  of  Labor,  must  pay  one  and  one- 


half  times  basic  wage  rate  for  work  over  eight  hours  per  day 
or  forty  hours  per  week,  must  employ  no  minors  or  convict 
labor,  and  allow  no  work  under  unsanitary,  hazardous,  or 
dangerous  conditions.  The  Act  does  not  apply  to  subcon 
tractors,  however.  In  addition,  the  following  transactions  arc 
exempt  from  the  Act: 

(t)  purchases  of  gcnerall>  available  commercial  items,  negotiated 
under  DAR  3-202, 

(2)  purchases  of  perishables,  including  dairy,  livestock,  and 
nursery  products;  and, 

(3)  purchases  of  agricultural  or  farm  products  processed  for 
sate  by  the  original  producers. 

3-12.  These  terms  are  made  part  of  the  contract  by  using 
the  DAR  Clause,  ‘‘Walsh-Healey  Public  Contracts  Act"  (DAR 
7-103.17).  Violations  must  be  reported  to  the  Department  of 
Labor,  the  primary  enforcing  agency.  Penalties  for  violation 
of  the  Act  may  result  in:  ( 1 )  termination  for  default  with  excess 
charges  of  repurchase  levied  against  the  contractor  (41  USC 

36) ;  (2)  payment  for  liquidated  damages  to  the  Government 
in  the  amount  of  $  1 0. 00  per  day  of  each  day  that  a  contractor 
knowingly  employs  a  child  or  a  convict  on  the  contract  (41 
USC  36);  and  (3)  placement  of  the  contractor  on  the  list  of 
Debarred,  Ineligible  and  Suspended  Contractors  (41  USC 

37) .  It  should  be  noted  that  41  USC  35(d),  dealing  with  convict 
labor,  was  amended  by  Public  Law  96-157  (December  27, 
1979).  This  law  states  'hat  convict  labor  may  be  used  under 
certr.in  conditions  which  satisfy  18  USC  1761(c). 

3-13.  Contract  Work  Hours  and  Safety  Standards  Act 
(1962).  The  purpose  of  the  Act  (40  USC  327-333)  is  to 
consolidate  work-hour  standards  into  one  comprehensive 
statute.  The  Act  applies  to  all  Government  contracts  which 
employ  laborers  and  mechanics.  The  Act  requires  overtime 
pay  to  laborers  and  mechanics  at  a  rate  of  one  and  one-half 
times  the  basic  rate  for  work  in  excess  of  eight  hours  a  day, 
and  forty  hours  in  one  week.  The  law  also  applies  to  all 
subcontracts,  and  is  implemented  into  contracts  by  use  of  the 
DAR  clause,  ‘‘Contract  Work  Hours  and  Safety  Standards 
Act— Overtime  Compensation  (DAR  7-103. 16). 

3-14.  This  Act  provides  for  a  variety  of  penalties  and 
sanctions,  depending  upon  who  has  responsibility  for 
inspection  and  administration  of  the  contract.  Penalties  for 
violation  of  the  Act  include:  ( 1 )  payment  to  the  employee  of 
the  underpayment  (40  USC  328);  (2)  payment  to  the 
Government  of  $10.00  per  day  for  each  day  of  overtime  work 
for  which  the  employee  was  not  fully  paid  (40  USC  328);  and 
(3)  criminal  penalty  of  SI. 000,  6  month  inprisonment.  or 
both  (40  USC  332). 

3-15.  Beginning  on  June  12.  1964,  it  became  illegal  to 
discriminate  in  employment  based  on  age.  Employers  are 
barred  from  discriminating  against  workers  between  40  and 
65  years  of  age  in  hiring,  firing,  wages,  and  working  conditions 
(Executive  Order  No.  11 141.  dated  12  February  1964). 

3-16.  Violations  of  this  Executive  Order  are  handled 
informally,  if  possible  (DAR  12-901)  Contract  termination 
may  be  accomplished  only  with  approval  of  the  Secretary  of  a 
department.  The  Secretary  may  recommend  placement  otthc 
contractors  on  the  barred  list.  It  is  also  illegal  to  discriminate 
because  of  sex  in  most  jobs  unless  there  are  bona  fide 
occupational  qualifications  which  require  a  specific  sex  (42 
USC  2000c-12). 
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3- 17 .  The  Davis-Bacon  Act  (1931)  As  Amended  (40  USC 
27(a);  1970).  The  Davis-Bacon  Act  relates  to  wage  floors  for 
laborers  and  mechanics,  and  was  intended  to  require  payment 
of  prevailing  area  wage  rates  to  workers  employed  on 
Government  construction  contracts. 

3-18.  This  Act  provides  that  all  Government  contracts  over 
$2,000  for  construction,  alterations,  and/or  repair,  including 
painting  and  decorating,  of  public  buildings  or  public  works 
to  be  performed  in  the  United  States  shall  contain  certain 
provisions: 

a.  All  laborers  and  mechanics  employed  directly  upon  the  site  of 
work  shall  be  paid  wages  not  less  than  those  determined  by  the 
Secretary  of  Labor  to  be  prevailing  in  the  area,  as  set  forth  in  the 
contract 

b  Such  wage  payments  will  be  made  unconditionally,  not  less 
often  than  once  a  week,  and  without  subsequent  deductions  or  rebate 
on  any  account. 

c.  The  wage  scale  as  determined  by  the  Secretary  of  Labor  shall  be 
posted  by  the  contractor  in  a  prominent  and  easily  accessible  place  at 
the  work  site. 

d.  The  contracting  officer  has  a  right  to  withhold 
from  payments  due  the  contractor  such  amounts  as  are  necessary  to 
correct  violations.  (These  amounts  will  then  be  paid  directly  to  the 
injured  employees  by  the  Comptroller  General). 

e.  If  the  contractor  fails  to  pay  the  prescribed  rates,  the  Government 
may  terminate  the  contractor’s  right  to  proceed  with  the  workor  such 
part  of  the  work  as  to  which  there  has  been  a  failure  to  pay  the  required 
wages ,  and  the  Government  may  charge  the  excess  costs  of  completion 
to  the  contractor. 

Breach  of  any  of  the  duties  on  the  contractor  may  result  in  the 
contractor  being  placed  on  the  debarred  bidders’  list,  rendering 
him  ineligible  to  receive  Government  contracts  for  a  period 
of  three  years. 

3-19.  The  contract  clause  which  is  insetted  into  the  contract 
per  DAR  18-703. 1  is  set  forth  by  DAR  7-602. 23(a)(i),  entitled 
“Davis-Bacon  Act.”  Detailed  procedures  for  administration 
of  the  Act  are  provided  by  DAR  1 8-704. 

3-20.  For  a  number  of  years,  arguments  have  been  made 
by  industry  and  several  Government  studies  that  the  50  year 
old  Davis-Bacon  Act  is  inflationary  and  should  be  repealed. 
Many  unions  disagree  with  this  approach,  and  have  argued  in 
favor  of  keeping  the  Act  intact.  As  of  January  1982,  Labor 
Secretary  Raymond  Donovan  has  stated  that  the  Reagan  Ad¬ 
ministration  does  not  plan  on  calling  for  a  repeal  of  this  Act. 

3-21 .  The  Copeland  Anti-Kickback  Act  (1934)  41  USC 
51, 18  USC  874  (1970).  This  Act  is  a  criminal  statute  designed 
to  prevent  criminal  acts  from  interfering  with  the  orderly 
operation  of  the  Government  in  the  field  of  public  works.  It 
provides  that: 

Whoever  by  force,  intimidation  or  threat  of  procuring  dismissal 
from  employment,  or  by  any  olher  manner  whatsoever  induces  any 
person  employed  in  the  construction .  prosecution ,  completion  or  repair 
of  any  public  building,  public  work,  or  building  or  work  financed  in 
whole  or  in  part  by  loans  or  grants  from  the  Uniled  States,  lo  give  up 
any  part  of  the  compensation  to  which  he  is  enlitled  under  his  conlracl 
of  employment,  shall  be  fined  not  more  than  $5,000  or  imprisoned 
not  more  than  five  years,  or  bolh. 

3-22.  In  accordance  with  DAR  18-703. 1 ,  the  DAR  clause 
to  be  inserted  in  the  contract  is  reflected  by  DAR  7-602.23 
(a)(c),  entitled  Compliance  with  Copeland  Regulation. 

3-23.  Convict  iMbor  Act  (1887)  18USC436.  This  Adof 
1887  aims  to  prevent  the  practice  of  utilizing  prison  labor.  It 


is  a  criminal  statute,  and  it  prohibits  Government  agents  from 
entering  into  contracts  with  any  person  or  corporation  to  hire 
out  the  labor  of  any  prisoners  confined  for  any  violation  of  a 
law  of  the  United  States  by  a  judgment  of  a  State  or  a  municipal 
court.  The  prohibition  against  the  use  of  convict  labor  does 
not  extend  to  persons  who  have  been  pardoned  or  paroled  or 
are  on  probation. 

3-24.  Fair  Labor  Standards  Act  (1938)  As  Amended  29 
USC  201-219.  The  Fair  Labor  Standards  Act  of  1938  was 
enacted  to  improve  the  economic  situation  in  which  the  nation 
found  itself  in  the  late  thirties  by  spreading  employment  and 
preventing  the  payment  of  substandard  wages.  The  Act  is 
applicable  to  all  contracts  of  employment  and  not  just 
Government  contracts.  In  summary,  the  Act  covers  the  areas 
of  a  minimum  wage,  maximum  working  hours  with  provision 
for  overtime  pay,  and  prevention  of  oppressive  child  labor 
practices.  The  Fair  Labor  Standards  Act  does  not  require  that 
its  provisions  be  made  a  part  of  any  Government  contract 
and,  as  a  result,  the  standard  Government  contract  does  not 
contain  the  clause  supporting  this  law.  This  law,  however,  is 
still  applicable  to  the  Government  contract.  The  Act  provides 
for  penalties  that  include  recovery  of  differences  in  the  required 
amount  to  be  paid,  liquidated  damages  in  an  additional  amount, 
and  reasonable  attorney  fees.  Willful  violations  subject  the 
violator  to  penalties  of  $10,000  and,  for  a  second  offense, 
fine  and  imprisonment  not  to  exceed  six  months. 

3-25.  Service  Contract  Act  (1965)  41  USC  351.  This  Act 
applies  to  workers  on  Government  contracts  which  provide 
basic  services.  Contractors  must  observe  minimum  wage, 
safety  and  health  standards.  Generally,  a  service  worker  falls 
into  the  categories  of  janitor,  gardener,  basic  craftsman, 
domestic  or  manual  labor  occupations. 

3-26.  This  Act  is  applicable  no  matter  what  the  dollar 
amount  of  the  contract.  There  is,  however,  a  dividing  line 
which  determines  the  amount  of  the  hourly  pay  rate.  A 
contractor  on  a  contract  totaling  $2,500.  or  less  must  pay  his 
employees  no  less  than  the  currently  prevailing  minimum  wage. 
Contracts  for  greater  amounts  require  that  the  workers  be 
paid  the  prevailing  area  wage  rate.  Violations  are  reported  to 
the  Department  of  Labor  for  enforcement,  with  provisions 
for  withholding  of  appropriate  sums  by  the  contracting  agency. 

3-27.  The  Act  requires  inclusion  of  an  appropriate  clause 
in  every  contract  entered  into  by  Federal  Agencies  in  excess 
of  $2,500,  the  principal  purpose  of  which  is  to  furnish  services 
in  the  United  States  through  the  use  of  service  employees, 
except  contracts  identified  in  section  7  of  the  Act  or  those 
exempted  by  the  Secretary  of  Labor  under  Section  4(b)  of  the 
Act.  The  proper  contract  clause  to  be  used  is  specified  by 
DAR  12-1004. 

3-28.  Other  laws  which  might  have  applicability  in  certain 
situations  are:  Occupational  Safety  and  Health  Act  (5  USC 
5108,  15  USC  633,  18  USC  1 1 14),  which  provides  for  safe 
and  sanitary  working  conditions;  Executive  Order  1 1598, 
which  requires  the  reporting  of  job  openings  to  state 
employment  agencies  to  help  veterans  needing  work:  Clean 
Air  Act,  which  deals  with  contractors  not  complying  with 
certain  ecological  regulations  (42  USC  1857);  Economic 
Stabilization  Act  (12  USC  1904),  which  requires  reports  on 
compliance  with  wage  and  price  controls;  and  Defense 
Manpower  Policy  No.  4  and  Economic  Opportunity  Act  (42 
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USC  2701)  by  which  contracts  are  to  be  channeled  into  areas 
of  economic  distress  and  high  unemployment. 

4.  Social  Laws  and  Regulations 

4-1.  In  general,  federal  policy  on  social  laws  and  regula¬ 
tions  requires  that  each  department  or  agency  of  the 
Government  promote  the  full  realization  of  equal  employment 
opportunity  through  positive  and  continuing  programs.  Much 
has  been  done  in  promoting  the  Equal  Employment 
Opportunity  (EEO)  Program. 

4-2.  EEO  has  been  effectuated  by  an  increasing  number 
of  laws,  implementing  regulations,  and  judicial  decisions. 

4- 3.  Policy.  Executive  Order  No.  1 1246  of  September 
24,  1965  (30  FR  12319),  Executive  Order  No.  11375  of 
October  13, 1967  (32  FR  14303),  and  the  rules  and  regulations 
of  the  Secretary  of  Labor  (41  CFR,  Chapter  60)  require  that 
all  Government  contracting  agencies  include  the  Equal 
Opportunity  clause  in  all  nonexempt  Government  contracts; 
and  they  shall  also  act  to  insure  compliance  with  the  clause 
and  the  regulations  of  the  Secretary  of  Labor  to  promote  the 
full  realization  of  equal  employment  opportunity  for  all 
persons,  regardless  of  race,  color,  religion,  sex  or  national 
origin.  Disputes  related  to  the  Order  shall  be  handled  pursuant 
to  the  provisions  of  the  appropriate  Equal  Opportunity  clause 
(DAR  7-103. 18)  in  Government  contracts,  agreements,  and 
subcontracts.  Paragraph  4  of  that  clause  specifies  that  the 
contractor  shall  comply  with  the  rules,  regulations,  and  relevant 
orders  of  the  Secretary  of  Labor.  Those  rules,  regulations, 
and  relevant  orders  prescribe  particular  procedures  for 
handling  disputed  matters.  No  contract  or  modification 
involving  new  procurement  shall  be  entered  into,  and  no 
subcontract  shall  be  approved,  with  a  company  which  has 
been  declared  ineligible  under,  or  found  to  be  in  noncompliance 
with,  the  Executive  Order  in  accordance  with  paragraph  6  ot 
this  DAR  clause.  Exemption  from  Section  XII,  Part  8,  of  the 
DAR  (Equal  Employment  Opportunity)  might  be  obtained 
under  rare  situations  from  the  Secretary  of  Labor  (DAR 
7-103.18(7)). 

5.  Administration 

5-  1 .  The  Secretary  of  Labor  is  responsible  for  administra¬ 
tion  of  Part  11  and  III  of  Executive  Order  No.  1 1246,  as 
amended  by  Executive  Order  11375,  and  for  adoption  of  such 
rules,  regulations,  and  orders  as  he  deems  necessary  and 
appropriate.  The  Secretary  of  Labor  has  established,  within 
the  Department  of  Labor,  an  Office  of  Federal  Contract 
Compliance  (OFCC)  under  a  Director  who  has  been  delegated 
authority  for  carrying  out  the  responsibilities  assigned  to  the 
Secretary  under  the  Order,  except  the  power  to  issue  rules 
and  regulations  of  a  general  nature  (DAR  12-804), 

5-2.  The  Assistant  Secretary  of  Defense  (Manpower  and 
Reserve  Affairs),  ASD(M&RA),  has  been  designated 
Department  of  Defense  Contract  Compliance  Officer.  He  is 
responsible  for  securing  compliance  with  the  provisions  of 
Parts  II  and  II  of  the  Executive  Order  and  the  rules,  regulations, 
and  orders  of  the  Secretary  of  Labor  with  icspcct  to  contracts 
entered  into  by  the  Department  of  Defense.  He  is  also 
responsible  for  exercising  overall  supervision  of  Department 


of  Defense  policies  relating  to  Contract  Compliance  operations, 
for  carrying  out  actions  relating  to  the  imposition  of  sanctions, 
and  for  promulgating  within  the  Department  of  Defense  the 
names  of  prime  contractors  and  subcontractors  who  have  been 
declared  ineligible  for  Government  contracts  by  the  Director, 
OFCCP,  or  by  an  Agency. 

5-3.  Heads  of  Departments  or  Agencies  which  award  or 
administer  contracts  are  responsible  for  assuring  that  the 
provisions  of  these  Regulations  are  carried  out  within  their 
respective  components  and  for  cooperation  with  and  assisting 
the  Office  of  Federal  Contract  Compliance  Programs  (OFCCP) 
in  fulfilling  its  responsibilities. 

5-4.  Equal  Opportunity  Clauses  (DAR  7-103.18).  The 
following  clause  shall  be  included  in  all  Government  contracts 
(and  modifications  thereof  if  the  clause  was  not  included  in 
the  original  contract)  unless  exempted  in  accordance  with 
DAR  12-808: 

(If,  during  any  twelve  (12)  month  period  (including  the  12 
months  preceding  the  award  of  this  contract),  the  Contractor 
has  been  or  is  awarded  Federal  contracts  and/or  subcontracts 
which  have  an  aggregate  value  in  excess  of  $10,000,  the 
Contractor  shall  comply  with  (1)  through  (7)  below.  Upon 
request  the  Contractor  shall  provide  information  necessary  to 
determine  the  applicability  of  this  clause:) 

During  the  performance  of  this  contract,  the  Contractor 
agrees  as  follows: 

(1)  The  Contractor  will  not  discriminate  against  any 
employee  or  applicant  for  employment  because  of  race,  color, 
religion,  sex,  or  national  origin.  The  Contractor  will  take 
affirmative  action  to  ensure  the  applicants  are  employed,  and 
that  employees  are  treated  during  employment,  without  regard 
to  their  race,  color,  religion,  sex,  or  national  origin.  Such 
action  shall  include  but  not  be  limited  to  the  following: 
Employment,  upgrading,  demotion,  or  transfer,  recruitment 
or  recruitment  advertising;  layoff  or  termination,  rates  of  pay 
or  other  forms  of  compensation;  and  selection  for  training, 
including  apprenticeship.  The  Contractor  agrees  to  post  in 
conspicuous  places,  available  to  employees  and  applicants 
for  employment,  notices  to  be  provided  by  the  Contracting 
Officer  setting  forth  the  provisions  of  this  Equal  Opportunity 
clause. 

(2)  The  contractor  will,  in  all  solicitations  or  advertise¬ 
ments  for  employees  placed  by  or  on  behalf  of  the  Contractor, 
state  that  all  qualified  applicants  will  receive  consideration 
for  employment  without  regard  to  race,  color,  religion,  sex, 
or  national  origin. 

(3)  The  Contractor  will  send  to  each  labor  union  or 
representative  of  workers  with  which  he  has  a  collective 
bargaining  agreement  or  other  contract  or  understanding  a 
notice  to  be  provided  by  the  agency  Contracting  Officer,  ad¬ 
vising  the  labor  union  or  workers'  representative  of  the 
contractor's  commitments  under  this  Equal  Opportunity  clause 
and  shall  post  copies  of  the  notice  in  conspicuous  places 
available  to  employees  and  applicants  for  employment. 

(4)  The  Contractor  will  comply  with  all  provisions  of 
Executive  Order  No.  1 1246  of  September  24,  1965,  as 
amended  by  Executive  Order  No.  1 1375  of  October  13, 1967, 
and  of  the  rules,  regulations,  and  relevant  orders  of  the 
Secretary  of  Labor. 
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(5)  The  Contractor  will  furnish  all  information  and  reports 
required  by  Executive  Order  No.  11246  of  September  24, 
1965,  as  amended  by  Executive  Order  No.  1 1 375  of  October 
13,  1967,  and  by  the  rules,  regulations,  and  orders  of  the 
Secretary  of  Labor  or  pursuant  thereto,  and  will  permit  access 
to  his  books,  records,  and  accounts  by  the  contracting  agency 
and  the  Secretary  of  Labor  for  purposes  of  investigation  to 
ascertain  compliance  with  such  rules,  regulations  and  orders. 

(6)  In  the  event  of  the  Contractor’s  noncompliance  with 
the  Equal  Opportunity  clause  of  this  contract  or  with  any  of 
the  said  rules,  regulations  or  orders,  this  contract  may  be 
canceled,  terminated  or  suspended  in  whole  or  in  part,  and 
the  Contractor  may  be  declared  ineligible  for  further 
Government  contracts  in  accordance  with  procedures 
authorized  in  Executive  Order  No.  1 1246  of  September  24, 
1965,  as  amended  by  Executive  Order  No.  1 1375  of  October 
13,  1967,  and  such  other  sanctions  may  be  imposed  and 
remedies  invoked  as  provided  in  Executive  Order  No.  1 1246 
of  September  24,  1965,  as  amended  by  Executive  Order  No. 
1 1375  of  October  13, 1967,  or  by  rule,  regulation,  or  order  of 
the  Secretary  of  Labor,  or  as  otherwise  provided  by  law. 

(7)  The  Contractor  will  include  the  provision  of  Paragraphs 

(1)  through  (7)  in  every  subcontract  or  purchase  order  unless 
exempted  by  rules,  regulations,  or  orders  of  the  Secretary  of 
Labor  issued  pursuant  to  section  204  of  Executive  Order  No. 
11246  of  September  24,  1965,  as  amended  by  Executive 
Order  No.  1 1375  of  October  13,  1967,  so  that  such  provisions 
will  be  binding  upon  each  subcontractor  or  vendor.  The 
Contractor  will  take  such  action  with  respect  to  any  subcontract 
or  purchase  order  as  the  contracting  agency  may  direct  as  a 
means  of  enforcing  such  provisions  including  sanctions  for 
noncompliance:  Provided,  however,  that  in  the  event  the 
Contractor  becomes  involved  in,  or  is  threatened  with, 
litigation  with  a  subcontractor  or  vendor  as  a  result  of  such 
direction  by  the  contracting  agency,  the  Contractor  may 
request  the  United  States  to  enter  into  such  litigation  to 
protect  the  interests  of  the  United  States. 

5-5.  Exemptions.  Certain  types  of  contracts  are  exempt 
from  the  requirements  of  the  EEO  clause. 

5-6.  $10,000  or  Less.  Contracts  and  subcontracts  not 
exceeding  $10,000,  other  than  Government  bills  of  lading, 
are  exempt  from  the  requirements  of  the  Equal  Opportunity 
clause.  In  determining  the  applicability  of  this  exemption  to 
any  Federally  assisted  construction  contract,  or  subcontract 
thereunder,  the  amount  thereof,  rather  than  the  amount  of  the 
Federal  financial  assistance,  shall  govern.  Indefinite  delivery 
type  of  contracts,  and  subcontracts  thereunder,  basic 
agreements  and  basic  ordering  agreements  shall  include  the 
Equal  Opportunity  clause,  except  when  the  contracting  officer 
(in  the  case  of  subcontractors,  the  prime  contractor  or 
subcontractors  issuing  the  subcontract)  determines  that  the 
amount  to  be  ordered  is  not  expected  to  exceed  $10,000  in 
any  single  year.  The  applicability  of  the  Equal  Opportunity 
clause  shall  be  determined  by  the  contracting  officer  at  the 
time  of  award  for  the  first  year,  and  annually  thereafter  for 
succeeding  years,  if  any.  No  contracting  officer,  contractor, 
or  subcontractor,  shall  procure  supplies  or  services  in  less  than 
usual  quantities  to  avoid  applicability  of  the  Equal  Opportunity 
clause. 

5-7  Work  Outside  the  United  States.  Contracts  and 
subcontracts  are  exempt  from  the  requirements  of  the  Equal 


Opportunity  clause  if  the  work  is  to  be  performed  outside  the 
United  States  by  employees  who  were  not  recruited  within 
the  United  States.  DAR  1 2-807. 2(a)(  1 )  provides  procedures 
for  cases  where  employees  are  recruited  in  the  United  States. 

5-8.  Contracts  With  State  or  Local  Governments.  The 
requirements  of  the  clause  in  any  contract  or  subcontract  with 
a  State  or  local  government  (or  any  agency,  instrumentality 
or  subdivision  thereof)  shall  not  be  applicable  to  any  agency, 
instrumentality  or  subdivision  of  such  government  which 
does  not  participate  in  work  on  or  under  the  contract  or 
subcontract. 

5-9.  Contracts  Exempted  by  the  Secretary  of  Defense  in 
the  Interest  of  National  Security. 

(1)  Any  requirement  set  forth  in  Section  Xll,  Part  8  of 
DAR  shall  not  apply  to  any  contract  or  subcontract  whenever 
the  Secretary  of  Defense  determines  that  such  contract  or 
subcontract  is  essential  to  the  national  security  and  that  its 
award  without  complying  with  such  requirement  is  necessary 
to  that  national  security. 

(2)  Request  for  Exemption.  The  contracting  officer  shall 
prepare  a  detailed  justification  for  such  determination.  The 
request  for  exemption  shall  be  submitted  through  the  proper 
channels  to  the  Secretary  of  Defense  for  approval.  The 
Director  of  OFCCP  shall  be  notified  within  30  days  of  that 
approval. 

5-10.  Specific  contracts  and  facilities  exempted  by  the 
Director,  OFCCP  ( Office  of  Federal  Contract  Compliance 
Programs). 

(1)  Specific  contracts.  The  Director,  OFCCP,  may  exempt 
an  agency  or  person  from  requiring  the  inclusion  of  any  or  all 
of  the  Equal  Opportunity  clause  in  any  specific  contract  or 
subcontract  when  he  deems  that  special  circumstances  in  the 
national  interest  so  require.  He  may  also  exempt  groups  or 
categories  of  contracts  or  subcontracts  of  the  same  type 
where  he  finds  it  impractical  to  act  upon  each  request 
individually  or  where  group  exemptions  will  contribute  to 
convenience  in  the  administration  of  the  Order. 

(2)  Facilities  Not  Connected  with  Contracts.  The  Director, 
OFCCP,  may  exempt  from  the  requirements  of  the  clause 
any  of  a  prime  contractor’s  or  a  subcontractor’s  facilities 
which  he  finds  to  be  in  all  respects  separate  and  distinct  from 
the  activities  of  the  prime  contractor  or  subcontractor  related 
to  the  performance  of  the  contract  or  subcontract,  provided 
that  he  also  finds  that  such  an  exemption  will  not  interfere 
with  or  impede  the  effectuation  of  the  Order. 

(3)  Special  Circumstances.  The  Director,  OFCCP,  may 
exempt  a  contract  or  subcontract  when  he  finds  that  special 
circumstances  indicate  that  use  of  either  of  the  clauses  in 
DAR  7-103. 18  in  the  contract  or  subcontract  would  not  be  in 
the  national  interest. 

(4)  Request  for  Exemption.  The  contracting  officer  shall 
submit  a  detailed  justification  for  omitting  or  modifying  the 
clause  under  (1),  (2)  or  (3)  above  in  accordance  with 
Departmental  procedures. 

(5)  Withdrawal  of  Exemption  by  the  Director,  OFCCP, 
When  any  contract  or  subcontract  is  of  a  class  exempted 
under  DAR  12-808,  the  Director  may  withdraw  the  exemption 
for  a  specific  contract,  subcontract,  or  group  of  contracts  or 
subcontracts  when,  in  his  judgement,  such  action  is  necessary 
or  appropriate  to  achieve  the  purposes  of  the  Executive 
Order.  Such  withdrawal  shall  not  apply  to  contracts  or 
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subcontracts  awarded  prior  to  the  withdrawal.  In  contracts 
entered  into  by  formal  advertising  or  the  various  forms  of 
restricted  formal  advertising,  such  withdrawal  shall  not 
apply  unless  the  withdrawal  is  made  more  than  10  calendar 
days  before  the  date  set  for  the  opening  of  the  bids. 

5-11.  Affirmative  Action  Programs.  Except  as  provided 
in  DAR  1 2-808,  each  prime  contractor  and  each  subcontractor 
with  50  or  more  employees  and  a  contract  or  subcontract  of 
$50,000  or  more  is  required  to  develop  a  written  affirmative 
action  compliance  program  for  each  of  his  establishments 
within  120  days  from  the  commencement  of  his  first  such 
Government  contract  or  sub  contract  (41  CFR  60- 1.40(a) 
(1981);  DAR  12-806.1).  It  should  be  noted  that  some  members 
of  Congress,  in  August  1981,  advocated  that  the  number  of 
employees  and  the  dollar  figure  be  raised.  Members  of 
President  Reagan’s  administration  have  suggested  a 
requirement  of  250  employees  and  a  figure  of  1  million 
dollars.  It  will  warrant  watching  to  see  if  these  proposed 
changes  take  place. 

5-12.  An  acceptable  affirmative  action  program  for 
construction  contractors  shall  meet  the  requirements  of  41 
CFR  (Code  of  Federal  Regulations)  60-1.40,  and  the 
requirements  of  plans  directed  for  application  to  specified 
areas  or  projects.  Such  plans  may  require  prospective 
contractors  on  projects  in  certain  geographic  areas  to  state,  in 
their  bids  or  proposals,  percentage  goals  for  minority 
employment  which  they  will  endeavor  to  meet  during  contract 
performance.  Local  plans  which  have  been  approved  and 
issued  will  be  listed  in  Defense  Procurement  Circulars.  Such 
plans  will  be  sent  to  the  principally  affected  procurement 
officers.  Any  procurement  office  contemplating  a  construction 
project  in  excess  of  $10,000  within  geographic  areas  covered 
by  an  approved  plan  shall  request  instructions  prior  to 
issuance  of  a  solicitation.  Such  requests  shall  be  forwarded 
through  procurement  channels  to;  Labor  Advisors,  for  the 
Army;  the  cognizant  field  office  of  the  Naval  Facilities 
Engineering  Command  of  the  Navy;  Director  of  Contracting 
and  Acquisition  Policy,  Headquarters,  USAF,  for  the  Air 
Force;  Executive  Director,  Procurement,  for  the  Defense 
Logistics  Agency;  the  Director  of  Procurement,  the  National 
Security  Agency;  the  Counsel,  for  the  Defense  Communica¬ 
tions  Agency;  Director,  Acquisition  Manager,  for  the  Defense 
Nuclear  Agency;  Staff  Director  of  Logistics  for  the  Defense 
Mapping  Agency;  and  the  Assistant  Director  for  Administra¬ 
tive  Services  for  the  Defense  Civil  Preparedness  Agency 
(DAR  12-806.2).  The  cognizant  DOD  Contract  Compliance 
Officers  shall  be  advised  in  writing  by  procurement  officers 
whenever  construction  contracts  of  $10,000  or  more  are 
awarded  in  areas  or  on  projects  covered  by  approved  plans. 
At  the  request  of  the  cognizant  DOD  Contract  Compliance 
Office,  the  procurement  office  will  arrange  a  conference 
between  the  contractor  and  DOD  Contract  Compliance 
personnel  to  determine  compliance  with  contract  requirements. 

5-13.  Compliance  Reviews  and  Clearance.  The 
contracting  officer  shall  request  the  appropriate  compliance 
agency  to  determine  whether  a  company  is  in  compliance 
prior  to  the  award  of  any  contract,  modification  of  an  existing 
contract  for  new  effort  which  would  constitute  a  contract 
award,  issuance  of  any  basic  ordering  agreement,  or  award 
of  any  indefinite  delivery  contract  or  letter  contract,  the 
estimated  or  actual  amount  of  which  is  or  is  expected  to 


aggregate  $1,000,000,  or  more,  or  increase  the  aggregate 
value  of  an  existing  contract  to  $1,000,000,  or  more.  A 
preaward  clearance  shall  also  be  requested  for  an>  first  tier 
subcontract  of  the  types  described  herein  in  an  estimated  or 
actual  amount  of  $  1 ,000,000  or  more  w  hen  such  subcontract 
requires  the  contracting  officer’s  consent,  or  would  require 
such  consent  were  it  not  for  an  approved  purchasing  system. 

5-14.  Procedures  for  Requesting  Preaward  Clearance. 

(1)  When  the  Department  of  Defense  is  the  compliance 
agency,  the  contracting  officer  shall  request  preaward 
clearance  for  the  prime  contract  and  all  known  fust-tier 
subcontracts  of  $1,000,000  or  more  from  the  appropriate 
regional  Office  of  the  Federal  Contract  Compliance  Programs 
(OFCCP),  Department  of  Labor. 

(2)  When  contract  work  is  to  be  performed  outside  the 
United  States  with  employees  recruited  within  the  United 
States,  the  preaward  review  should  be  requested  from  the 
OFCCP  regional  office  serving  the  area  where  the  contractor’s 
corporate  home  or  branch  office  is  located  within  the  United 
States,  or  the  corporate  location  where  personnel  recruiting 
is  handled,  if  different  from  the  foregoing.  In  cases  where  the 
proposed  contractor  has  no  corporate  office  or  location 
within  the  United  States,  the  preaward  action  should  be  based 
on  the  location  of  the  recruiting  agency,  as  defined  in  DAR 
12-803(0),  in  the  United  States. 

5-15.  Time  Limitations  for  Requesting  Preaward 
Clearances. 

(1)  As  much  time  as  feasible  shall  be  provided,  prior  to 
award  for  the  conduct  of  necessary  reviews.  As  soon  as  the 
successful  contractor  can  be  determined,  the  contracting 
officer  shall  process  a  preaward  clearance  request  in  accord¬ 
ance  with  procedures  established  at  DAR  12-807.2(a)(l), 
assuring ,  where  possible,  that  the  preaward  clearance  request  is 
submitted  to  the  OFCCP  regional  office  at  least  30  calendar 
days  prior  to  the  proposed  award  date. 

(2)  In  the  event  that  the  Director  has  not  made  a  final 
preaward  clearance  determination  within  30  calendar  days 
from  submission  of  the  clearance  request,  the  contracting 
officer  shall  withhold  award  of  the  contract,  for  an  additional 
15  calendar  days,  or  until  clearance  is  received,  whichever 
occurs  first.  If  the  additional  15  calendar  days  expire,  and  the 
Director  has  not  found  the  contractor  to  be  in  compliance,  or 
made  a  final  written  determination  declaring  the  contractor 
ineligible  for  reasons  of  noncompliance,  the  award  may  be 
made  to  the  contractor  in  question.  The  contracting  officer 
shall  notify  the  regional  OFCCP  of  the  award  and,  through 
the  head  of  the  contracting  activity,  the  departmental  labor 
advisor  listed  at  DAR  12-606. 

(3)  When  the  procedures  specified  in  (1)  and  (2)  above 
would  delay  award  of  an  urgent  and  critical  contract  beyond 
the  time  necessary  for  the  Government  to  make  awards,  or 
beyond  the  time  specified  in  the  bid  or  proposal  or  extension 
thereof,  the  contracting  officer  shall  immediately  inform  the 
servicing  regional  OFCCP  as  to  the  expiration  date  of  the  bid 
or  proposal,  of  the  required  date  of  award,  and  request 
clearance  be  provided  prior  to  that  date.  If  the  regional 
OFCCP  advises  that  a  clearance  review  cannot  be  completed 
by  the  required  date,  the  contracting  officer  shall  submit 
written  justification  for  the  award  to  the  head  of  the  contracting 
activity  who,  after  informing  the  servicing  regional  OFCCP, 
may  then  approve  the  award  without  the  pro  award  clearance. 
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If  an  award  is  made  under  this  authority,  the  contracting 
officer  shall  immediately  request  a  postaward  review  from 
the  appropriate  regional  OFCCP. 

(4)  If,  under  the  provisions  of  (3)  above,  postaward 
review  determines  the  contractor  to  be  nonawardable,  the 
Director,  OFCCP,  may  authorize  the  use  of  the  enforcement 
procedures  at  DAR  12-810  against  the  noncomplying 
contractor. 

5-16.  Complaints.  Complaints  alleging  violation  of  the 
Equal  Opportunity  clause  shall  be  referred  immediately  to 
the  appropriate  regional  office  of  the  Office  of  Federal 
Contract  Compliance  Procurement,  Department  of  Labor 
(OFCCP) .  The  complainant  shall  be  advised  in  writing  of  the 
referral.  The  contractor  shall  not  be  advised  in  any  manner  or 
for  any  reason  of  the  complainant’s  name,  the  nature  of  the 
complaint,  or  the  fact  that  the  complaint  was  received. 

5-17.  Sanctions  and  Penalties.  At  written  direction  of  the 
Director,  OFCCP,  one  or  more  of  the  following  actions, 
including  administrative  sanctions  and  penalties,  may  be 
exercised  against  contractors  found  to  be  in  violation  of  the 
Executive  Order,  the  regulations  of  the  Secretary  of  Labor, 
or  the  clauses  and  provisions  in  DAR  7-103.18: 

(a)  publication  of  the  names  of  such  contractors  or  their 
unions; 

(b)  cancellation,  termination,  or  suspension  of  the 
contractor’s  contracts  or  portions  thereof;  and 

(c)  debarment  from  future  Government  contracts,  or 
extensions  or  modifications  of  existing  contracts  until  such 
contractors  have  established  and  carried  out  personnel  and 
employment  policies  in  compliance  with  the  Executive 
Order  and  the  regulation  of  the  Secretary  of  Labor;  and 

(d)  referral  by  the  Director,  OFCCP,  of  any  matter  arising 
under  the  Executive  Order  to  the  Department  of  Justice  or  to 
the  Equal  Employment  Opportunity  Commission  (EEOC) 
for  the  institution  of  appropriate  civil  or  criminal  proceedings. 

5-18.  Policy  Regarding  Nondiscrimination  Because  of 
Age.  It  is  the  policy  of  the  Executive  Branch  of  the 
Government: 

(1)  that  contractors  and  subcontractors  engaged  in  the 
performance  of  Federal  contracts  shall  not,  in  connection 
with  the  employment,  advancement,  or  discharge  of  employees 
or  in  connection  with  the  terms,  conditions,  or  privileges  of 
their  employment,  discriminate  against  persons  because  of 
their  age,  except  upon  the  basis  of  a  bona  fide  occupational 
qualification,  retirement  plan  or  statutory  requirements;  and 

(2)  that  contractors  and  subcontractors,  or  persons  acting 
on  their  behalf,  shall  not  specify,  in  solicitation  or  advertise¬ 
ments  for  employees  to  work  on  Government  contracts,  a 
maximum  age  limit  for  such  employment  unless  the  specified 
maximum  age  limit  is  based  upon  a  bona  fide  occupational 
qualification,  retirement  plan,  or  statutory  requirement. 

5-19.  This  policy  is  stated  in  Executive  Order  No.  1 1 141 
dated  12  February  1964.  Any  complaint  regarding  a  concern’s 
compliance  with  the  foregoing  policy  should  be  brought  to 
the  attention  of  the  concern  by  a  communication  (in  writing, 
if  appropriate)  which  states  the  policy,  indicates  that  the 
concern’s  compliance  with  the  policy  has  been  questioned, 
and  requests  that  the  concern  take  any  appropriate  steps 
which  may  be  necessary  to  comply  with  the  policy. 

5-20.  Miller  Act.  The  Miller  Act  (40  USC  270a)  became 
law  on  August  24,  1935,  with  the  purpose  of  assisting  in  the 


payment  of  those  persons  furnishing  labor  or  material  in  the 
construction,  alteration  or  repair  of  any  public  building  or 
public  work  of  the  United  States  under  contracts  exceeding 
$2,000.  The  $2,000  amount  was  increased  to  $25,000  on 
November  2,  1978  by  Public  Law  95-585.  This  increase  was 
made ,  according  to  the  Senate  Government  Affairs  Committee, 
on  the  premise  that  it  would  open  up  the  types  of  contracts 
described  above  to  increased  competition  from  small  firms 
by  reducing  the  paperwork  and  contracting  costs  associated 
with  conforming  to  the  Act. 

5-2 1 .  Prior  to  the  passage  of  the  Miller  Act,  if  laborers  or 
people  supplying  materials  did  not  get  paid  for  their  labor  or 
material  from  the  Contractor,  they  normally  would  only  have 
the  option  of  trying  to  collect  that  money  by  means  of  a 
lawsuit  against  that  contractor.  If  the  contractor  were  bankrupt, 
or  disappeared,  collection  of  money  due  became  impossible. 
Under  the  Miller  Act,  another  option  was  opened  for  the 
collection  of  money  due. 

5-22.  Under  the  Miller  Act,  before  any  contract  exceeding 
$25,000  in  amount,  for  the  construction,  alteration,  or  repair 
of  any  public  building  or  public  work  of  the  United  States  is 
awarded  to  any  person,  such  person  shall  furnish  to  the 
United  States  the  following  bonds,  which  shall  become 
binding  upon  the  award  of  the  contract  to  such  person 
(contractor): 

(a)  a  performance  bond  with  a  surety  or  sureties 
satisfactory  to  the  officer  awarding  such  contract,  and  in  such 
amount  as  he  shall  deem  adequate,  for  the  protection  of  the 
United  States; 

(b)  a  payment  bond  with  a  surety  or  surties  satisfactory  to 
such  officer  for  the  protection  of  all  persons  supplying  labor 
and  material  in  the  prosecution  of  the  work  provided  for  in 
the  contract  for  the  use  of  each  person.  Whenever  the  total 
amount  payable  by  the  terms  of  the  contract  is  not  more  than 
$1 ,000,000,  the  payment  bond  shall  be  in  a  sum  of  one-half 
the  total  amount  payable  by  the  terms  of  the  contract. 
Whenever  the  total  amount  payable  by  the  terms  of  the 
contract  is  more  than  $1,000,000,  and  not  more  than 
$5 ,000,000,  the  payment  bond  shall  be  in  a  sum  of  40  percent 
of  the  total  amount  payable  by  the  terms  of  the  contract. 
Whenever  the  total  amount  payable  by  the  terms  of  the 
contract  is  more  than  $5,000,000,  the  payment  bond  shall  be 
in  the  sum  of  $2,500,000.  Existence  of  the  payment  bond  in 
contracts  over  $25,000  permits  persons  supplying  labor  and 
material  to  have  another  source,  in  addition  to  the  contractor, 
where  they  can  seek  payment  of  money  due  them. 

5-23.  A  person  who  furnished  labor  or  material  in  the 
prosecution  of  the  work  provided  for  in  a  contract  where 
payment  bond  is  furnished  under  the  Miller  Act,  and  who  has 
not  been  paid  in  full  before  the  expiration  of  a  period  of  ninety 
days  after  the  day  on  which  the  last  of  the  labor  was  done  or 
performed  by  him,  or  material  was  furnished  or  supplied  by. 
him,  for  which  a  claim  is  made,  shall  have  the  right  to  sue  on 
the  payment  bond  for  the  amount  due.  Any  person  having 
direct  contractual  relationship  with  a  subcontractor,  but  no 
direct  contractual  relationship,  express  or  implied,  with  the 
contractor  furnishing  said  payment  bond,  shall  also  have  a 
right  of  action  upon  the  payment  bond.  He  must  first  give 
written  notice  to  the  contractor  within  ninety  days  from  the 
date  on  which  he  performed  the  last  of  the  labor,  or  furnished 
or  supplied  the  last  of  the  material  for  which  such  claim  is 


f/Wi1'.'. ‘A*!- *, JUT, :.-1' 


made ,  stating  the  amount  claimed  and  the  name  of  the  party  to 
whom  the  material  was  furnished  or  supplied,  or  for  whom 
the  labor  was  done  or  performed.  This  notice  must  be  sent  by 
registered  mail  to  the  contractor.  Every  suit  instituted  shall 
be  brought  in  the  name  of  the  United  States  by  the  person 
suing  in  the  United  States  District  Court  for  any  district  in 
which  the  contract  was  to  be  performed  and  executed.  No 
such  suit  shall  be  commenced  after  the  expiration  of  one  year 
after  the  day  on  which  the  last  of  the  labor  was  performed  or 
material  was  supplied  by  him.  The  United  States  shall  not  be 
liable  for  the  payment  of  any  costs  or  expenses  of  any  such 
suit. 

5-24.  The  contracting  officer  is  authorized  to  waive  the 
requirement  of  a  performance  bond  and  payment  bond  for  so 
much  of  the  work  under  a  contract  as  is  to  be  performed  in  a 
foreign  country,  if  he  finds  that  it  is  impractable  for  the 
contractor  to  furnish  such  bonds. 

5-25 .  Every  performance  bond  required  under  this  section 
shall  specifically  provide  coverage  for  taxes  which  are 
collected,  deducted,  or  withheld  from  wages  paid  by  the 
contractor  in  carrying  out  the  contract  with  respect  to  which 
such  bond  is  furnished.  The  United  States  must  give  the 
surety  or  sureties  on  such  bond  written  notice ,  with  respect  to 
any  such  unpaid  taxes  attributable  to  any  period,  within 
ninety  days  after  the  date  when  such  contractor  files  a  return 
for  such  period,  except  that  no  such  notice  shall  be  given 
more  than  one  hundred  and  eighty  days  from  the  date  when  a 
return  for  the  period  was  required  to  be  filed  under  the 
Internal  Revenue  Code.  No  suit  on  such  bond  for  such  taxes 
shall  be  commenced  by  the  United  States  unless  notice  is 
given  as  provided  in  the  preceding  sentence,  and  no  such  suit 
shall  be  commenced  after  the  expiration  of  one  year  after  the 
day  on  which  such  notice  is  given. 

5-26.  The  Act  has  been  liberally  interpreted  in  favor  of  the 
suppliers  of  labor  and  materials  to  sue  contractors  and 
subcontractors  in  Federal  courts  for  unpaid  supplies  or 
services.  It  was  created  in  order  to  provide  relief  for  the 
people  furnishing  labor  or  materials,  since  they  cannot  avail 
themselves  of  their  normal  remedy  in  obtaining  liens  through 
the  state  courts.  The  presence  of  the  United  States  Government 
in  the  contracts  prevents  the  use  of  state  courts,  since  these 
courts  have  no  jurisdiction  over  the  Federal  Government. 
Therefore,  the  payment  bond  under  the  Miller  Act  was 
created  to  provide  the  relief  normally  obtained  by  the  use  of 
liens  under  state  law.  Any  legal  action  involving  the  Miller 
Act  will  be  initiated  in  the  Federal  District  Court. 

5-27.  If  the  surety  (bonding  company)  on  the  Miller  Act 
bond  is  insolvent  and  unable  to  pay  the  money  due,  the 
supplier  of  material  or  labor  may  have  an  equitable  lien  upon 
money  the  United  States  Government  has  as  yet  retained  for 
the  prime  contract  and  which  would  normally  be  paid  to  the 
prime  contractor.  Rights  under  this  “equitable"  lien  will  be 
decided  in  the  Federal  District  Court,  if  legal  action  is 
initiated. 

5-28.  Under  certain  conditions,  it  is  possible  for  the 
Secretaries  of  the  Army,  Navy  or  Air  Force  to  waive  the 
provisions  of  the  Miller  Act  (40  USC  270e).  This  could  be 
done  if  the  contract  were  a  cost-plus-fixed-fee  or  other 
cost-type  contracts  for  the  construction,  alteration,  or  repair 
of  any  public  building  or  public  work  of  the  United  States. 
Also,  a  secretarial  waiver  may  be  permitted  in  Government 


contracts  for  the  manufacturing,  producing,  furnishing, 
construction,  alteration,  repair,  processing,  or  assembling  of 
vessels,  aircraft,  munitions,  material,  or  supplies  of  any  kind 
or  nature  for  the  Army.  Navy,  Air  For  -e  or  Coast  Guard, 
respectively,  regardless  of  the  terms  oi  the  contract  as  to 
payment  or  title.  In  1970,  an  amendment  was  made  to  USC 
270a  which  allowed  the  Secretary  of  Commerce  to  waive  the 
provisions  of  the  Miller  Act  in  contracts  for  the  construction, 
alteration,  or  repair  of  vessels  of  any  kind  or  nature  entered 
into  pursuant  to  the  Merchant  Marine  Act  of  1937  or  the 
Merchant  Ship  Sales  Act  of  1946  (42  USC  270f;  PL91-469, 
Oct  21,  1970). 

5-29.  Buy  American  Act.  The  Buy  American  Act  <41 
USC  10  a-d)  as  implemented  by  Executive  Order  10582,  and 
DAR  Section  VI,  requires,  with  certain  exceptions,  that  in 
the  procurement  of  supplies  and  services,  only  domestic  end 
products  be  acquired  for  public  use.  The  statute  provides  that 
only  the  end  product  and  its  components  shall  be  considered 
in  determining  whether  an  end  product  is  a  domestic  source 
end  product.  It  should  be  borne  in  mind  that  this  law  applies 
whether  or  not  the  bidder  is  low;  and  even  if  it  raises  the  cost 
of  procurement. 

5-30.  Caution  should  be  exercised  by  the  administrator 
who  is  coming  in  contact  with  the  Buy  American  Act  for  the 
first  time.  Due  to  the  complexities  of  the  law,  the  advice  of 
experienced  administrators  and  legal  staff  should  be  sought 
before  making  interpretations  of  the  law. 

5-31.  Pertinent  definitions  (DAR  6-001)  relevant  to  the 
use  of  the  Buy  American  Act  are  as  follows: 

(a)  End  Products— articles,  materials,  and  supplies,  that 
are  to  be  acquired  for  public  use.  As  to  a  given  contract,  the 
end  products  are  the  items  to  be  delivered  to  the  Government, 
as  specified  in  the  contract,  including  supplies  to  be  acquired 
by  the  Government  for  public  use  in  connection  with  service 
contracts,  but  excluding  installation  and  other  services  to  be 
performed  after  delivery. 

(b)  Components— articles,  materials,  and  supplies,  which 
are  directly  incorporated  in  end  products. 

(c)  Domestic  end  product— (1)  an  unmanufactured  end 
product  which  has  been  mined  or  produced  in  the  United 
States,  or  (2)  an  end  product  manufactured  in  the  United 
States  if  the  cost  of  its  qualifying  country  components  and  its 
components  which  are  mined,  produced,  or  manufactured  in 
the  United  States  exceeds  50  percent  of  the  cost  of  all  its 
components.  The  cost  of  components  shall  include 
transportation  costs  to  the  place  of  incorporation  into  the  end 
product,  and  US  duty  (whether  or  not  a  duty-free  entry 
certificate  may  be  issued).  A  component  shall  be  considered 
to  have  been  mined,  produced,  or  manufactured  in  the  United 
States  (regardless  of  its  source  in  fact)  if  the  end  product  in 
which  it  is  incorporated  is  manufactured  in  the  United  States 
and  the  component  is  of  a  class  or  kind  ( 1 )  determined  by  the 
Government  to  be  not  mined,  produced,  or  manufactured  in 
the  United  States  in  .sufficient  and  reasonably  available 
commercial  quantities  and  of  a  satisfactory  quality,  or  (2)  as 
to  which  the  Secretary  concerned  has  determined  that  it 
would  be  inconsistent  with  the  public  interest  to  apply  the 
restrictions  of  the  Buy  American  Act. 

(d)  Qualifying  country  end  product— (1)  a  participating 
country  end  product;  (2)  a  Foreign  Military  Sales  (FMS)/Offset 
arrangement  country  end  product  when  the  applicable 
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Determination  and  Findings  has  been  made  waiving  the  Buy 
American  Act  restrictions;  or  (3)  a  defense  cooperation 
country  agreement  listed  item. 

(e)  Participating  country  end  product— (1)  an  unmanufac¬ 
tured  end  product  mined  or  produced  in  a  participating 
country,  or  (2)  an  end  product  manufactured  in  a  participating 
country  if  the  cost  of  its  qualifying  country  components  and 
its  components  mined,  produced,  or  manufactured  in  the 
United  States  exceeds  50  percent  of  the  cost  of  all  its 
components.  The  cost  of  components  shall  include 
transportation  costs  to  the  place  of  incorporation  into  the  end 
product  and  any  duty,  whether  or  not  duty  is  in  fact  paid.  A 
participating  country  is  a  NATO  country  which  has  a 
Memorandum  of  Understanding  (MOU)  or  similar  agreement 
with  the  US  and  for  which  a  blanket  Determination  and 
Finding  was  made  by  the  Secretary  of  Defense  waiving  the 
Buy  American  Act  Restrictions. 

(0  Domestic  concern— a  concern  incorporated  in  the 
United  States  or,  if  unincorporated,  having  its  principal  place 
of  business  in  the  United  States.  (In  the  context  of  this 
Section ,  ‘  ‘concern’  ’  refers  to  a  prospective  or  actual  contractor. 
Thus,  a  contract  with  a  foreign  subsidiary  or  foreign  branch 
or  business  office  of  a  United  States  corporation  would  not  be 
a  contract  with  a  domestic  concern.  Conversely,  a  contract 
executed  by  a  foreign  salesman  or  agent  on  behalf  of  a 
domestic  concern  would  nevertheless  be  a  contract  with  a 
domestic  concern,  since  the  basic  contractual  and  legal 
responsibility  resides  with  the  domestic  concern.) 


5-32.  Exceptions  to  the  Buy  American  Act.  The  following 
are  exceptions  to  the  mandatory  requirements  of  the  Buy 
American  Act: 

(a)  Use  Outside  the  United  States.  The  restrictions  of  the 
Buy  American  Act  do  not  apply  to  articles,  materials,  or 
supplies  for  use  outside  the  United  States.  However,  the 
Balance  of  Payments  Program  is  not  so  restricted.  In  order  to 
uniformly  implement  the  Balance  of  Payments  Program 
worldwide,  the  preferences  and  procedures  of  the  Buy 
American  Act  for  soliciting  and  awarding  contracts  for 
supplies  and  applicable  services  have  been  extended  as  a 
matter  of  policy  to  acquisitions  of  supplies  and  applicable 
services  for  use  outside  the  United  States. 

(b)  Nonavailability  in  the  United  States.  The  Buy  American 
Act  does  not  apply  to  ( 1 )  end  products  of  a  class  or  kind  which 
the  Government  has  determined  are  not  mined,  produced,  or 
manufactured  in  the  United  States  in  sufficient  and  reasonably 
available  commercial  quantities  and  of  a  satisfactory  quality, 
or  (2)  components  of  end  products  manufactured  in  the 
United  States  or  a  qualifying  country,  if  the  component  is  of  a 
class  or  kind  determined  by  the  Government  to  be  not  mined, 
produced,  or  manufactured  in  the  United  States  in  sufficient 
and  reasonably  available  commercial  quantities  and  of  a 
satisfactory  quality. 

(c)  Unreasonable  Cost  or  Inconsistency  with  the  Public 
Interest.  The  restrictions  of  the  Buy  American  Act  do  not 
apply  when  it  is  determined  by  the  Secretary  concerned  that 
the  cost  of  a  domestic  end  product  would  be  unreasonable,  or 
that  acquisition  of  a  domestic  end  product  would  be  inconsistent 
with  the  public  interest. 
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Government  Property 


GOVERNMENT  PROPERTY  provided  to  contractors  is 
often  important  in  the  performance  of  a  Government  contract. 
Such  property  may  be  provided  for  use  in  Government 
contract  performance  because  of  the  Government’s  need  for 
standardization,  economy,  stabilization  of  sources,  broadening 
the  industrial  base,  and  other  factors  that  support  the  national 
interest. 

2.  This  chapter  covers  general  characteristics  of  property, 
the  concept  of  bailment,  bailment  in  Government  contracts. 
Government-furnished  property,  fixtures,  and  facilities.  It 
also  reviews  prescribed  contract  clauses  relating  to  property, 
showing  how  they  refine  and  shape  the  legal  positions  of  the 
parties  in  relation  to  the  elements  of  ownership,  use,  and 
transfer  of  property. 

1.  General  Characteristics 

1-1.  This  section  will  discuss  some  aspects  of  property 
that  are  important  in  relation  to  Government  property  used  or 
usable  under  Government  contracts. 

1  -2 .  The  Concept.  The  idea  of  property  is  one  of  the  most 
difficult  of  all  the  notions  found  in  Anglo-American 
Jurisprudence.  It  is  a  subject  of  law  that  is  characterized  by 
highly  technical  rules.  Yet  it  is  fundamental  to  the  conduct  of 
every  day  personal  affairs  and  the  affairs  of  state.  A 
rudimentary  understanding  of  the  concept  of  property  and  of 
the  principles  by  which  it  operates  is  essential  to  understanding 
and  effectively  managing  Government  property. 

1-3.  Property  is  commonly  defined  as  “a  collection  or 
aggregate  of  rights  guaranteed  by  the  Government.”  This 
definition  is  less  than  useful,  as  are  many  such  “common- 
sense”  expressions.  All  legal  rights  are  guaranteed  to  some 
extent  by  the  Government,  at  least  in  the  sense  that  they  are 
enforced  upon  request  to  Government  in  its  capacity  as 
representative  of  the  sovereign  entity.  The  state  or  sovereign 
entity  is  the  source  of  recognition  and  protection  of  legal  and 
other  rights. 

1-4.  Anglo-American  theories  of  the  law  include  the 
principle  that  the  highest  source  of  legal  rights  is  basically 
“natural  law”  or  the  “Creator.”  The  only  recognized 
recipient  of  such  rights  is  the  individual.  The  role  of  the 
nation-state,  is  to  hold  in  trust  and  to  exercise  certain  rights 
ceded  to  it  by  individuals,  and  to  recognize  and  avoid 
encroachment  upon  the  portion  of  such  natural  rights  reserved 
to  the  people.  The  role  of  Government  is  simply  to  carry  on 
the  affairs  of  state.  The  right  of  property  is  clearly  one  of  the 
basic  natural  rights.  It  is  among  the  more  basic  of  the  rights 
that  we  characterize  in  our  Declaration  of  Independence  as 


“inalienable  rights”  with  which  the  Creator  endowed 
mankind. 

1-5.  The  distinguishing  characteristic  of  rights  properly 
classifiable  as  “Property”  is  that  they  express  relationships. 
The  legal  analyst  approaches  the  subject  of  property  in  terms 
of  relationships  between  persons  or  classes  of  persons  with 
respect  to  things,  ideas,  and  even  other  relationships.  Reference 
is  made  to  the  property  relation  more  than  to  the  property 
right. 

1-6.  The  particular  relations  expressed  in  the  notion  of 
property  are  exclusionary  in  nature.  The  essence  of  a  property 
right  or  interest  is  the  right  to  call  upon  the  Government  as  an 
agent  of  the  state  to  recognize,  and  to  exclude  other  people 
from  holding  or  interfering  with,  such  relationships.  The 
various  kinds  of  relationships  to  things,  places  or  other 
relationships  are  classified  as  “interests”  in  property.  The 
legal  power  to  use,  transfer,  destroy,  preserve,  abandon, 
control,  exert  dominion  over,  or  enjoy  a  particular  thing,  and 
to  prevent  other  people  from  doing  so,  is  the  gravamen  of 
interests  recognized  and  enforced  in  the  property  relation. 

1-7.  This  analytic  focus  on  “interests”  rather  than  on  the 
subjects  of  the  property  relation  also  accounts  in  substantial 
part  for  the  notion  of  property  that  arises  from  equitable 
principles  as  opposed  to  recognized  legal  rights.  The  focus 
on  interests  goes  to  the  heart  of  the  human  concerns  expressed  in 
the  concept  of  property.  The  focus  on  the  particular  object  of 
the  various  property  claims,  on  the  other  hand,  is  rather  like 
focusing  on  the  ink  and  paper  before  you  instead  of  on  the 
content  of  this  chapter. 

1-8.  Interests  in  property  include  use,  enjoyment, 
alienation,  destruction,  dominion,  and  control. 

1-9.  The  various  interests  in  property  are  classified  ac¬ 
cording  to  the  number  of  persons  or  classes  of  persons  whose 
claim  may  be  recognized.  They  are  also  classified  as  to  the 
time  during  which  recognition  is  to  be  effective,  and  accord¬ 
ing  to  whether  they  are  dominant  or  subordinate. 

1-10.  Interests  in  property  may  be  either  exclusive  or 
concurrent.  If  one  person  has  legal  or  equitable  capacity  to 
exclude  all  others  from  the  particular  interest  or  relation,  it  is 
thought  of  as  an  exclusive  (or  sole)  interest  If  a  number  of 
persons  or  classes  of  persons  share  the  same  interest  at  the 
same  time,  it  is  thought  of  as  concurrent  interest. 

1-11.  Concurrent  interests  in  property  may  be  either  joint 
or  common,  If  an  interest  is  jointly  held,  each  person  or  class 
of  persons  simultaneously  holds  the  entire  interest  Readily 
recognizable  examples  include  property  held  by  a  partnership. 
Inasmuch  as  each  partner  has  an  interest  in  all  aspects  of 
partnership  property,  the  unilateral  action  of  any  partner  is 
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legally  sufficient  in  dealing  with  the  subject  of  the  property 
relation.  If  the  partnership  is  a  bailee,  then  each  partner  is  a 
bailee  with  respect  to  the  bailed  property. 

1-12.  If  an  interest  in  property  is  held  in  common  with 
others,  each  holder  has  an  interest  in  only  a  part  of  the 
property.  Common  examples  include  property  held  by  an 
unincorporated  association,  a  consortium,  a  joint  venture,  or 
a  business  trust.  The  action  of  any  individual  holder  is 
ineffective  as  to  the  whole  of  the  property  interest  unless  it  is 
joined  in  by  all  the  other  holders  of  that  interest.  Property 
bailed  to  such  an  entity  is  bailed  in  part  to  each  of  the 
constituents,  and  they  may  be  held  liable  for  only  a  portion  of 
the  value. 

1-13.  Interests  in  property  may  be  either  present  or 
future.  If  they  are  currently  exercisable,  they  are  present 
interests.  Future  interests  may  be  either  reversionary  or 
executory.  Executory  interests  may  be  either  vested  or 
contingent.  If  vested,  all  prerequisites  to  the  exercise  or 
enjoyment  thereof  have  been  met  except  the  mere  passage  of 
time.  There  can  be  no  necessity  to  determine  who  will  take 
the  particular  interest,  when  or  whether  any  condition  to  its 
exercise  remains  unfilled.  Otherwise,  the  interest  is  contingent. 

I-I4.  A  reversionary  interest  is  one  which  either  will  or 
may  revert  back  to  the  grantor  or  person  who  created  the 
interest.  The  grant  of  the  right  to  possession  of  a  thing  only 
for  so  long  as  it  is  used  for  a  particular  purpose,  such  as  a 
Government  contract,  creates  a  reversionary  interest  in  the 
possession  of  that  thing.  The  right  to  possession  reverts  back 
to  the  grantor  when  the  thing  is  no  longer  used  for  the 
designated  purpose. 

1-15.  Contingent  interests  may  be  contingent  upon 
conditions  precedent  or  upon  conditions  subsequent.  If  subject 
to  a  condition  precedent,  then  some  intervening  event  must 
occur  prior  to  the  exercise  of  the  interest.  If  subject  to  a 
condition  subsequent,  the  right  to  exercise  the  interest  may  be 
lost  upon  the  happening  of  some  event. 

1-16.  An  example  of  a  future  interest  subject  to  a  condition 
precedent  is  the  right  to  modifications,  improvements,  or 
attachments  to  equipment  bailed  to  another  on  condition  that 
such  modifications,  improvements,  or  attachments  are 
inspected  and  approved  by  the  Government  and  are  then 
included  in  allowable  costs  under  the  contract.  The  conditions 
precedent  to  exercising  the  interest  in  such  modification, 
improvement,  or  attachment  include  in  this  example  (a) 
inspection,  (b)  approval,  and  (c)  including  the  cost  thereof  in 
allowable  costs  under  the  contract.  Unless  those  conditions 
are  met,  the  Government  obtains  no  interest  in  such 
modifications. 

1-17.  An  example  of  a  future  interest  subject  to  a  condition 
subsequent  might  be  a  provision  to  the  effect  that  the 
Government  shall  have  title  to  all  improvements, 
modifications,  or  attachments  which  may  be  made  or  installed 
upon  the  equipment  by  the  contractor  unless,  after  inspecting 
the  same  within  a  designated  period  of  time,  the  Government 
directs  that  the  equipment  be  restored  to  its  original  condition. 

1-18.  In  such  event,  the  Government  acquires  a  vested 
interest  in  ascertainable  property,  i.e.,  such  improvements  as 
may  be  made  or  installed.  The  interest  may  be  lost,  however, 
if  the  Government  orders  restoration  of  the  equipment, 

1-19.  Categories.  Property  or,  more  accurately,  the  subject 
of  property  relations  is  categorized  as  either  Real,  Personal, 


or  Mixed.  Real  Property  is  defined  by  description,  i.e.,  it  is 
land  and  buildings  or  other  things  permanently  affixed 
thereto,  or  growing  thereon.  The  concept  of  real  property 
includes  the  area  below  the  surface  of  land,  even  to  the  center 
of  the  earth.  It  also  rises  above  the  land  to  the  limit  of  the 
property  owner’s  right  to  reasonable  use  of  it.  The  area  of 
uses  above  the  land  is  called  air  rights. 

1-20.  Personal  Property  is  everything  else  in  which  legal 
interests  may  be  held.  It  is  further  divided  into  two  sub¬ 
categories:  tangible  and  intangible.  Tangible  personal  property 
has  physical  existence,  and  can  be  moved  and  touched.  It 
includes  things  such  as  cars,  clothes,  furniture,  and  jewelry. 
Intangible  personal  property  may  include  ideas,  creations,  or 
information,  as  well  as  stocks,  bonds,  copyrights,  and  patents. 

1-21.  Mixed  property  is  generally  a  personal  property 
interest  that  is  severed  from,  but  depends  for  its  existence 
upon,  real  property.  Rentals  under  a  real  estate  lease, 
royalties  under  natural  resource  leases,  and  contractors’ 
indebtedness  to  the  Government  under  facilities  contracts  or 
property  management  agreements,  are  examples.  Generally, 
as  long  as  the  right  or  interest  involved  remains  unsevered 
from  the  title  to  realty,  it  remains  real  property.  When  the 
realty  is  transferred,  they  run  with  it.  Otherwise,  they 
become  personalty. 

1-22.  The  real  estate  lease  is  an  interest  in  the  realty.  It  is 
an  actual  transfer  of  the  realty  for  a  specified  or  implied 
period  of  time.  A  conveyance  of  the  realty  remains  subject  to 
the  interests  of  the  leasee  and  those  whose  interests  are 
derived  from  the  leasee.  The  right  to  receive  rentals  or  profits 
from  the  realty  is  part  and  parcel  of  the  leasor’s  overall 
interests  in  the  realty.  On  the  other  hand,  the  right  to  receive 
rents  and  profits  may  be  severed  from  the  lease  by  an 
assignment  or  conveyance  to  a  third  party,  such  as  a  creditor, 
lienholder,  or  mortgager. 

1-23.  When  interests  in  property  are  severed  from  the 
bundle  of  aggregate  interests  therein,  the  law  recognizes  the 
creation  of  separate  property.  Rents  or  profits  from  real 
estate,  once  severed  from  the  realty  itself,  become  a  property 
apart  from  the  underlying  realty.  They  can  be  bought,  sold, 
or  attached  separately  from  the  underlying  realty. 
Nevertheless,  they  remain  dependent  upon  the  existence  of 
interests  in  the  underlying  realty.  The  deed  to  the  realty,  and 
the  right  to  rents  and  profits,  may  be  transferred  repeatedly. 
If,  by  condemnation  or  other  legal  proceedings,  interests 
represented  by  the  deed  or  title  to  the  realty  cease  to  exist,  the 
right  to  rents  and  profits  ceases  to  exist. 

1-24.  Thus,  while  the  interest  in  rents  and  profits  may  be 
intangible  personalty,  they  remain  dependent  upon  the 
underlying  interest  in  realty. 

1-25.  The  interdependence  of  realty  characteristics  and 
personalty  characteristics  is  the  reason  for  the  characterization 
of  such  property  as  mixed. 

1-26.  Classification  of  interests  in  property  as  real, 
personal,  and  mixed  has  important  legal  consequences. 
Effective  management  and  protection  of  Government  interests 
may,  in  some  instances,  depend  upon  such  distinctions. 

1-27.  Title.  Interests  in  property  are  further  classified 
according  to  whether  they  are  dominant  or  subordinate.  Title 
represents  the  dominant  interest.  Any  interest  less  than  title  is 
a  subordinate  interest.  A  license  for  use  is,  for  example, 
subordinate  to  a  right  of  possession.  Custody  may  be 


subordinate  in  interest  to  possession.  Subordinate  interests, 
while  following  dominant  ones  in  priority,  usually  restrict 
dominant  ones  in  some  fashion. 

1-28.  When  subordinate  interests  are  severed  from  the 
dominant  interest  in  title,  what  is  left  to  the  title  holder  is  a 
remainder  interest.  The  interest  of  the  lessor  under  a  real 
property  or  chattel  lease  is  a  remainder  interest.  It  continues 
through  the  term  of  the  lessee's  possession  during  the  lease. 
The  Lessor's  interest  in  possession,  however,  is  a  reversionary 
interest.  It  is  actually  conveyed  to  the  lessee  for  the  term  of 
the  lease.  The  principal  distinction,  for  practical  purposes, 
between  a  reversionary  interest  and  a  remainder  is  whether 
the  particular  right  ever  left  the  grantor  or  creator  of  the 
subordinate  interest. 

1-29.  Both  real  and  personal  property  have  many  legal 
characteristics.  These  may  be  absolute  or  qualified.  Some  of 
them  are:  dominion,  control,  use,  consumption,  possession, 
transfer,  and  abandonment.  When  one  has  all  of  these  rights, 
we  say  he  has  title  to  the  property. 

1-30.  The  concept  of  title  expresses  recognition  that  the 
title  holder’s  claims  to  interests  in  property  are  superior  to  the 
claims  of  all  other  persons.  All  subsequent  holders  of  interests 
must  relate  their  respective  claims  back  to  the  recognized 
claim  of  superior  right  of  a  person  who  holds  or  held  title  to 
the  property.  The  title  holder  has  the  unassailable  right  to 
prohibit  or  to  grant  to  others  the  use,  enjoyment,  right  to 
transfer,  right  to  abandon,  or  even  the  right  to  destroy  or 
change  the  nature  of  property. 

1-31.  Title  may  be  either  legal  or  equitable  in  nature. 
Legal  title  is  held  by  a  person  or  class  of  persons  exclusively 
for  their  own  purposes  and  benefit.  It  is  unrestricted  as  to  any 
of  the  interests  represented  in  the  title.  Equitable  title  on  the 
other  hand,  recognizes  the  situation  where  one  person  may 
hold  title,  but  only  for  the  purpose,  benefit,  use  or  enjoyment 
of  another  person  or  class  of  persons.  The  interest  of  the 
persons  or  class  who  have  the  sole  right  of  use,  benefit  and 
enjoyment  of  property  but  not  legal  title  is  called  equitable 
ownership  and  is  indicated  by  equitable  title.  A  Government 
contractor,  operating  a  Government  facility,  who  purchases 
supplies  for  its  own  account  and  the  sole  purposes  of  the 
Government,  in  the  absence  of  an  agreement  otherwise, 
becomes  the  title  holder  of  such  property  and  the  Government 
becomes  the  equitable  owner  thereof. 

1- 32.  Equitable  title  is  merely  the  beneficial  use  and 
enjoyment  of  the  property.  Use  and  enjoyment  is  limited  by 
the  nature  of  the  property  and  by  the  arrangement  for  its  use. 
The  equitable  owner  has  no  right  to  dispose  of  the  property, 
since  the  right  is  merely  of  use  and  possession,  unless 
enlarged  by  action  or  agreement  of  the  legal  title  holder. 
Ordinarily,  when  a  person  “owns’  ’  property  we  mean  that  he 
has  legal  title  which  includes  equitable  title. 

2.  Bailment 

2- 1.  The  word  "bailment”  comes  from  the  French  word 
“bailler,”  meaning  “to  deliver.”  Thus  the  term  bailment 
relates  to  the  delivery  of  tangible  property  or  “chattels” 
only.  It  does  not  relate  to  intangible  or  to  real  property, 
neither  of  which  can  be  delivered  in  a  strict  sense  of  the  word. 
A  bailment  may  be  defined  as  a  relationship  between  a  person 
having  a  right  to  possession  of  tangible  personal  property  and 


who  has  conveyed  that  right  to  another,  and  the  person  to 
whom  the  right  was  conveyed.  This  relationship  involves  the 
voluntary  assumption  of  an  absolute  obligation  to  re-deliver 
the  bailed  chattel  and  a  duty  of  reasonable  prudence  in  caring 
for  such  chattel  until  redelivery  occurs,  along  with  the  right 
of  possession  conferred.  The  person  conferring  the  possessory 
right  is  referred  to  as  a  “bailor."  The  person  upon  whom  the 
right  of  possession  is  conferred  is  referred  to  as  a  “bailee.” 
The  possessory  right  or  interest  conferred  upon  the  bailee  is  a 
right  or  interest  severed  from  the  title  to  the  bailed  chattel.  It 
exists  only  for  a  definite  period  of  time  determined  by  an 
agreement  between  bailor  and  bailee  or  determined  by  the 
demand  of  the  bailor.  During  its  existence,  the  right  of 
possession  is  in  and  of  itself  “property,”  defensible  by  legal 
proceedings  against  everyone  in  the  world  including  the 
bailor  and  the  title  holder.  The  bailee’s  duty  to  redeliver  the 
bailed  chattel  and  duty  to  exercise  reasonable  prudence  in 
caring  for  it  are  corresponding  rights  of  bailors,  and  are 
enforceable  by  legal  processes.  The  bailee  then  holds  the 
interest  in  possession  of  the  chattel.  The  ba;iee’s  possessory 
interest  is  itself  property  exercisable  against  everyone  including 
the  bailor  for  a  stated  or  reasonable  period  of  time.  The 
personalty  is  subject  to  return  or  disposal  by  the  bailee  at  the 
end  of  the  bailment  term  or  as  otherwise  determined  by 
agreement  with  the  bailor  or  upon  demand  of  the  bailor. 

2-2.  The  bailed  property  may  be  subject  to  use  by  the 
bailee  in  accordance  with  an  agreement  of  the  parties.  Such 
use  must  be  confined  within  the  limitations  of  the  nature  of 
the  chattel  or  the  limitations  set  by  the  agreement.  Return  of 
the  bailed  property,  if  use  is  permitted,  will  usually  be, 
subject  to  reasonable  use  (wear  and  tear),  in  its  original  form. 

2-3.  The  bailee  may  not,  without  strict  liability  pledge, 
sell  or  destroy  the  bailed  property.  The  bailee  is  obligated  to 
use  reasonable  care  to  prevent  the  loss  or  destruction  of 
bailed  property.  In  some  instances,  the  bailee’s  duty  of 
reasonable  care  extends  to  the  prevention  of  loss  or  destruction 
by  the  bailee’s  employees  who  may  have  custody  of  the 
bailed  property.  When  there  is  to  be  an  alteration  in  the 
property,  the  alteration  needs  to  be  expressly  provided  for  in 
the  bailment  agreement.  Government  property  furnished  to 
or  acquired  by  a  contractor  may  be  considered  bailed  property, 
whether  it  is  delivered  under  a  bailment  contract  or,  more 
typically,  delivered  in  accordance  with  the  appropriate 
Government  Property  (GP)  clause. 

2-4.  Three  kinds  of  bailments  are  recognized.  The  most 
typical  is  a  mutual  bailment,  which  normally  arises  in  a  business 
or  commercial  setting.  This  is  the  type  most  often  found  in  a 
Government  contract.  The  second  kind  is  a  bailment  for  the 
exclusive  benefit  of  the  bailor.  The  third  is  a  bailment  for  the 
exclusive  benefit  of  the  bailee.  There  are  two  reasons  that  we 
need  to  distinguish  among  the  three  kinds  of  bailments:  (1) 
the  difference  in  consideration  needed  by  each  type  of  bailment, 
and  (2)  the  level  of  care  that  must  be  exercised  by  the  bailee  to 
prevent  loss  or  destruction. 

2-5.  In  a  Mutual  Bailment,  the  consideration  required  is 
the  same  as  that  normally  found  in  commerce,  the  reciprocal 
promises  of  the  parties.  The  standard  of  care  is  reasonable 
care.  This  means  that  the  bailee  is  liable  for  his  negligence  in 
losing,  damaging,  or  destroying  the  property  bailed  to  him. 
In  this  situation,  a  bailee  is  liable  only  for  his  negligence;  he  is 
not  an  insuror.  The  operator  of  a  common  carrier,  truck, 
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plane,  or  train,  is  a  bailee,  and  since  he  serves  the  public  at 
large,  is  an  insurer  of  the  goods  he  carries.  Even  when  this  is 
true,  he  is  relieved  from  liability  for  loss,  damage,  or 
destruction  of  the  property  to  the  extent  that  such  loss  arose 
from  excepted  perils,  acts  of  God,  the  State,  a  public  enemy, 
an  act  of  the  bailor  (improper  packaging),  or  the  nature  of  the 
goods. 

2-6.  In  a  bailment  for  the  exclusive  benefit  of  the  bailor, 
the  bailee  has  only  a  slight  duty  of  care  while  the  bailor  has  a 
heavy  duty  of  care.  The  remaining  type  is  a  bailment  for  the 
benefit  of  the  bailee.  Here,  the  bailor  has  slight  duty  while  the 
bailee  has  the  much  heavier  duty,  even  more  than  that  of 
reasonable  care. 

2-7.  We  need  to  distinguish  between  bailments  and 
transactions  involving  personal  property. 

2-8.  The  word  “loan”  has  two  meanings  in  the  law.  It 
may  be  a  bailment  without  payment  by  the  bailee.  This  would 
be  characterized  as  a  bailment  for  the  benefit  of  the  bailee.  It 
may  also  be  the  delivery  by  one  party,  and  receipt  by  another, 
of  money  on  agreement.  This  is  not  a  bailment,  since  the 
recipient  of  the  money  does  not  have  to  return  the  same  units 
of  money  furnished  him. 

2-9.  In  its  early  origin,  “borrow”  meant  a  gratuitous  loan 
of  personal  property  of  some  nature.  When  it  spoke  of 
money,  it  did  not  contemplate  return  of  the  identical  coinage, 
but  an  equivalent  value.  Normally,  the  word  “borrow” 
arises  in  money  transactions. 

2-10.  The  term  “lend”  means  to  put  out  for  hire  or 
compensation.  That  is,  one  parts  with  a  thing  of  value  to 
another  for  a  time,  either  fixed  or  indefinite,  to  be  used 
during  that  term  by  the  borrower.  Either  the  thing  itself  or  its 
equivalent  must  be  returned  to  the  lender.  It  is  clear  that  this 
term  “lend”  may  be  used  to  describe  either  gratuitous  or 
mutual  bailments,  or  an  exchange.  It  is  imprecise,  and  its  use 
should  be  discouraged. 

2-11.  In  a  bailment,  the  identical  thing  is  to  be  returned  to 
the  bailor.  In  a  debt,  an  article  of  equal  value  is  returned.  In 
the  event  of  loss  or  destruction  of  the  chattel,  a  bailee  is 
excused  if  it  were  not  his  fault.  In  debts,  however,  the 
obligor’s  fault  is  irrelevant;  the  debt  must  be  paid  according 
to  its  terms  even  if  the  chattels  or  choses-in-action  are  lost  or 
destroyed  through  no  fault  of  the  obligor. 

2-12.  An  exchange  is  giving  or  taking  one  thing  for 
another. 

2-13.  In  a  sale,  there  is  a  transfer  of  title  from  the  seller  to 
the  buyer;  and  the  buyer  returns  to  him  money. 

2- 14.  In  a  custody  situation,  the  owner  has  no  intent  to 
relenquish  control.  In  parking  and  locking  a  car  in  a  commercial 
garage,  the  owner  has  parted  with  custody  but  not  control. 

3.  Bailments  in  Government  Contracts 

3- 1.  The  ultimate  disposition  of  the  property,  upon 
completion  of  the  work  done  on  it  by  the  bailee  (contractor), 
should  be  provided  for  in  the  contract.  Will  the  property  be 
incorporated  into  an  end  product,  returned  to  the  Government, 
disposed  of  as  scrap,  turned  over  to  another  vendor,  or 
abandoned  in  place?  When  the  Government  bails  such 
property,  it  has  the  positive  duty,  as  part  of  the  agreement,  to 
indicate  the  method  of  disposition  at  the  end  of  bailment. 


3-2.  As  earlier  indicated,  there  are  three  types  of  bailments: 
mutual  benefit,  exclusively  for  the  benefit  of  the  bailor,  or 
exclusively  for  the  benefit  of  the  bailee.  The  mutual  bailment 
is  most  common.  Here,  a  duty  of  reasonable  care  is  imposed 
on  the  bailee-user.  The  bailee  is  not  an  insurer  of  the  item,  but 
is  liable  for  his  negligence.  If  the  property  in  bailee’s 
possession  is  destroyed  by  an  act  of  God,  and  he  has  no 
insurance  on  it,  he  is  not  liable  for  that  loss.  The  bailor  bears 
the  risk  of  loss  under  such  a  situation.  However,  if  the  bailee, 
through  his  own  negligence,  loses,  damages  or  destroys  the 
property,  he  is  liable.  Other  types  of  bailments  are  those  for 
the  exclusive  benefit  of  the  bailor  or  for  the  exclusive  benefit 
of  the  bailee.  In  the  first  instance,  the  bailee  has  a  very  slight 
duty  to  care  for  the  property  in  his  possession.  The  opposite  is 
true  in  the  second  instance. 

3-3.  Sometimes,  when  the  property  involved  is  an  aircraft, 
an  additional  clause  complements  the  bailment  clause.  This  is 
the  ‘  ‘Ground  and  Flight  Risk”  clause,  which  provides  for  the 
use  of,  and  acceptance  of  liability  by  the  Government  for, 
such  bailed  property.  This  clause  requires  that  the  bailed 
property  be  used  by  properly  authorized  personnel  qualified 
for  the  type  of  flight  and  the  type  of  aircraft  involved ,  and  that 
such  contractor  personnel  operating  the  aircraft  be  in  a 
current  flight  status.  It  relieves  the  contractor  from  negligence, 
and  holds  him  responsible  for  loss,  damage,  or  destruction, 
only  if  his  conduct  amounts  to: 

(1)  lack  of  good  faith,  or 

(2)  willful  misconduct,  and  that  this  conduct  be  manifested 
by  his  managerial  personnel.  (For  definition  and  application 
of  this  concept,  see  “Appeal  of  Fairchild  Hiller  Corp, 
ASBCA  No.  14,387(Dec  71).”) 

3- 4.  Conceptually,  Government  Property  in  the  possession 
of  contractors  is  simply  a  form  of  bailment.  In  practice,  it 
differs  in  several  respects,  e.g.,  it  sometimes  involves  real 
property  (facilities).  Risk  of  loss  takes  several  forms,  not  just 
simple  negligence.  Consumption  or  loss  of  identity  may 
occur,  so  that  the  Government  Property  is  not  always  returnable 
in  the  same  way  as  bailed  property  otherwise  is;  thus,  the 
practice  of  separating  discussion  of  Bailment  and  Government 
Furnished  Property  has  developed. 

4.  Government  Furnished  Property 

4- 1 .  There  are  many  classifications  of  property,  and  they 
are  identified  by  definitions  in  Section  13  of  the  DAR. 
Section  1 3-101.4  defines  material.  Section  13-101.5  defines 
special  tooling.  Section  13-101.6  defines  special  test 
equipment,  all  of  which,  as  well  as  military  property  are 
types  of  personal  property.  Facilities  are  defined  in  DAR 
13-101.8,  and  facilities  can  be  real  estate  within  the  normal 
context  of  property  law. 

4-2.  Under  the  enabling  legislation  known  as  the  “Federal 
Property  and  Administrative  Services  Act  of  1949,”  40  USC 
471  et  seq.,  as  amended,  the  General  Services  Administra¬ 
tion  has  the  exclusive  right,  power,  and  duty  to  deal  with  all 
Government  property  in  the  Federal  establishment.  This 
authority  has  been  redelegated  to  the  Department  of  Defense 
as  to  property  used  in  its  activities.  All  of  the  property,  except 
for  capital  ships,  is  ultimately  controlled  by  the  General 
Services  Administration. 
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4-3.  Pbliey.  Several  reasons  may  pmmpt  the  Government 
to  furnish  property  to  a  contractor  performing  a  Government 
contract,  to  assist  in  its  performance,  to  ensure  proper 
security,  to  encourage  standardization,  to  further  broaden 
the  industrial  base,  to  increase  competition  or  eliminate  the 
need  for  large  capital  investment,  or  to  improve  manufacturing 
processes.  Finally,  the  property  may  have  no  other  use;  and 
therefore  the  contractor  has  not  been  able  to  invest  in  it  (the 
Government  must  provide  it). 

4-4.  Property  provided  by  the  Government  under  the 
above  law  is  furnished  from  Government  Stores  as  Government 
Furnished  Property,  or  is  acquired  by  the  contractor  and 
becomes  Government  property.  In  either  case,  an  extension 
of  the  concept  of  a  bailment  applies.  Typically,  it  is  provided 
under  the  appropriate  Government  Property  clauses'.  DAR 
104.24  for  fixed-price  contracts  and  DAR  7-203.21  for 
cost-type  supply  contracts.  These  clauses  set  out  specifics  of 
the  relationships  between  the  Government  and  the  contractor. 
The  Government  is  not  allowed  to  sell  the  property  to  the 
contractor. 

4-5.  When  the  Government  furnishes  property  directly 
from  its  stores,  it  is  called  GFP  When  it  is  furnished  through 
the  contractor  by  commercial  purchase,  it  is  called  contractor- 
acquired  Property.  When  both  of  these  categories  arc  handled 
together,  they  ate  covered  under  the  general  heading  of 
“Government  Property.” 

4-6,  Risk  of  loss  is  a  consideration  in  providing 
Government  property.  Except  in  a  fixed  price  advertised  or 
competitive  negotiated  contract  environment  (where  the 
contractor  is  an  insuror  of  the  property),  the  Government 
largely  acts  as  a  self-insuror  of  any  Government  property  that 
is  in  the  possession  of  contractors.  Legally,  the  contractor  as 
a  bailee  always  remains  liable  for  risk  or  loss  to  Government 
property  in  its  possession.  However,  in  cost-type  contracts, 
except  for  the  perils  covered  by  commercial  insurance  on  the 
contractor's  commercial  work,  the  Government  bears  virtually 
all  of  the  economic  risk  of  loss.  To  fix  liahility  against  the 
contractor,  the  Government  must  prove  a  very  difficult  case. 
Unless  it  can  prove  that  the  contractor  actually  knew  of  the 
particular  risk  that  caused  the  loss  or  destruction  of  Government 
property,  it  must  prove  that  the  contractor's  actions  were  either 
willful  (not  merely  negligent),  or  so  grossly  indifferent  as  to 
amount  to  willfullness;  and  this  behavior  must  be  directly 
traced  to  the  highest  level.  Executives  may  be  presumed  to 
have  acted  willfully  when  deficiencies  in  management,  called  to 
their  attention  by  the  Government,  are  ignored.  According  to 
risk  of  loss  clause  language,  such  a  presumption  is  conclusive. 

4-7.  In  an  advertised  fixed-price  contract  without  progress 
payments,  the  Government  usually  takes  title  only  to  the  end 
product  at  its  point  of  delivery.  In  negotiated  fixed-price,  and 
cost-type  contracts,  where  the  contractor  buys  property  for 
which  he  is  reimbursed,  title  to  that  property  passes  to  the 
Government.  This  occurs  in  the  fixed-price  type  of  contracts 
either  upon  issuing  the  property  to  production,  or  on  payment 
of  the  invoice.  In  a  cost-type  contract,  title  is  transferred  to 
the  Government  upon  acceptance  from  the  supplier.  Further, 
the  Government  has  full  rights  to  acquire  title  to  special  tooling 
or  to  abandon  it  by  electing  to  do  one  or  the  other  at  the  end  of 
the  contract  term .  While  in  the  negotiated  contract  we  can  cither 
take  title  or  abandon  it,  in  those  eases  where  special  tooling  is 
deliverable  as  an  end  item,  title  automatically  vests  in  the 


Government.  The  question  of  title  to  property  furnished  by 
the  Government  cannot  arise  because  title  is  never  divested 
from  the  Government.  Even  though  the  article  furnished  by 
the  Government  to  the  contractor  becomes  a  part  of  a  larger 
assembly  which  is  redelivered  to  the  Government,  the 
incorporated  component’s  title  remains  with  the  Government. 

4-8.  The  distinction  between  full  legal  title  and  equitable 
title  is  largely  a  matter  of  academic  interest.  The  reason  lor 
this  is  that  in  a  seizure  of  the  Government  contractor's 
inventory,  either  in  the  warehouse  or  on  the  production  floor, 
the  Government  by  case  law  has  a  paramount  lien  claim  to  the 
inventory.  This  insulates  the  Government  from  taking  only  a 
pro  rata  share  of  any  inventory  that  is  to  be  seized  to  satisfy 
the  contractor's  creditors.  The  theory  used  is  that  since  title 
has  passed  to  the  Government,  it  is  not  property  that  is  thereafter 
subject  to  seizure.  (See  Racing  Company  v.  United  States  168 
Ct  Cl  109,  338  F2d  343;  Cert,  denied  380  US  972  (1965).) 
This  doctrine  should  not  be  counted  on  where  the  contractor 
acquires  property  that  is  encumbered  by  security  interests  or 
liens,  since  the  Government  can  take  no  better  title  than  the 
contractor  had  acquired. 

4-9.  Where  the  contractor  furnishes  property,  which  then 
becomes  Government  property  upon  a  progress  payment,  the 
title  that  vests  in  the  Government  does  not  cause  the 
Government  to  have  the  right  to  interfere  with  the  contractor’s 
production.  The  reason  is  that  title  is  only  used  to  protect  the 
Government's  interest  against  a  paramount  claim,  should  the 
contractor  be  exposed  to  hazards  of  seizure  and  other  similar 
circumstances.  Another  reason  is  that,  as  the  bailee,  the 
contractor  has  the  right  to  possession  of  the  property  and  this 
right  to  possession  is  enforceable  even  against  the  bailor  (the 
Government).  The  legal  elements  of  possession  are  dominion 
and  control.  If  the  Government  interferes  with  the  contractor’s 
control  of  the  property,  the  contractor  is  divested  of  possession; 
and  the  contractor’s  responsibility  as  a  bailee  with  respect  to 
the  property  may  thereby  be  diminished,  unless  there  is  an 
agreement  to  the  contrary. 

4-10.  Under  virtually  all  clauses,  use  of  Government 
Property  is  limited  to  the  contract  under  which  it  is  either 
furnished  by  the  Government  or  acquired  by  the  contractor. 
The  other  aspect  of  use  is  the  disposition  of  scrap.  In  most 
instances,  the  clauses  indicate  that  the  scrap  belongs  to  the 
Government  but  that  the  contractor  can  sell  it  and  deduct  that 
sale  as  a  charge  against  the  contract,  so  that  the  cost  to  the 
Government  is  less  than  would  otherwise  be  the  case. 

4-11.  If  the  contractor  uses  material  on  a  contract  other 
than  the  one  authorized,  the  contractor  may  have  committed 
an  act  of  conversion  and  may  be  liable  for  damages. 

4-12.  Contractor  use  of  the  Government’s  production 
equipment  can  occur  under  cither  a  facilities  contract  or  a 
supply  contract.  However,  to  the  extent  that  facilities  are 
furnished,  they  are  limited  to  being  used  for  the  authorized 
contracts  only.  Should  facilities  be  used  for  commercial  work, 
the  provisions  of  DAR  7-702.23  and  Appendix  BorC  Sup.  3 
provide  for  payment  for  such  use 

4-13.  If  the  contractor  uses  the  equipment  for  his  own 
henefit,  the  property  administrator  can  charge  him  as  though 
it  were  full  time  use  in  those  situations  where  (a)  the  contractor 
was  using  such  property  without  permission,  and  <b)  where 
the  contractor  was  not  reporting  it  This  is  true  even  though 
the  contractor  only  used  it  occasionally.  The  formula  for 
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chaining  the  rentals  on  such  facility’s  items  is  expressed  in 
DAR  7-702. 12. 

4-14.  The  usage  rate  that  entitles  the  contractor  to  keep 
property  will  be  expressed  in  a  given  contract,  or  under  a  rate 
of  use  in  a  facilities  contract .  By  conforming  with  the  provisions 
of  DAR  Appendix  B  or  C  Supplement  3,  and  Section  702.23 
of  the  DAR,  he  can  then  keep  the  equipment  on  a  continuing 
basis,  so  long  as  he  meets  the  minimum  use  requirement. 

4-15.  If  production  equipment  becomes  idle,  the  policy  is 
to  declare  it  supplus  and  forward  it  to  DIPEC,  either  physically 
or  symbolically,  to  be  put  under  its  jurisdiction  for  reutilization . 
DIPEC  is  the  Defense  Industrial  Plant  Equipment  Center, 
headquartered  in  Memphis,  -nnessee.  That  oiganization  has 
responsibility  for  reutilization  of  production  equipment  that 
has  been  declared  surplus  by  various  activities. 

4-16.  The  Government  Property  clause  indicates  the 
responsibilities  the  contractor  has  for  Government  Property. 
When  the  contractor  does  not  conform  to  these  requirements, 
he  has  in  effect  breached  the  contract.  Such  a  breach  gives  the 
Government  a  right  to  terminate  the  contract  for  default,  but 
this  is  seldom  a  practical  remedy.  A  default  termination  is 
equally  considered  only  as  a  last  resort. 

4-17.  In  addition  to  the  question  of  liability  for  Government 
Property,  two  other  legal  issues  may  concern  a  contractor  in 
the  Government’s  administration  of  the  contract:  that  the 
Government  property  is  suitable  for  use  by  the  contractor, 
and  that  such  property  is  delivered  on  time. 

4-18.  Once  delivery  of  GFP  is  made  to  a  contractor,  he  is 
entitled  to  presume  that  it  is  in  usuable  condition;  but  he  still 
has  a  duty  to  inspect  it  in  enough  time  before  production  in 
order  that  the  Government  has  the  opportunity  to  authorize 
him  to  repair  it  or  return  it,  should  it  be  defective.  Defective 
means  that  it  will  not  function  at  the  level  of  performance 
needed.  A  second  category  of  suitability  is  that  the  property 
must  be  conforming  as  to  type,  i.e.,  as  to  the  three  elements 
of  form,  fit,  and  function.  Nonconformance  means  that  the 
GFP  cannot  be  used  without  deviating  from  the  normal  manu¬ 
facturing  process  then  in  use. 

4-19.  Late  deliveries  may  give  rise  to  a  demand  by  the 
contractor  for  equitable  adjustment,  since  this  may  cause  a 
constructive  change  in  the  contract.  However,  this  entitles 
him  to  an  equitable  adjustment  only  if  late  delivery  impacts 
on  his  performance.  If  it  causes  him  no  economic  or  operational 
impact,  he  suffered  no  damages  and  is  not  entitled  to  any 
relief.  The  same  is  true  of  claims  related  to  “suitability.” 

4-20.  The  next  legal  issue  we  are  faced  with  is  the  meaning 
of  the  term  “as  is”  when  property  is  furnished  in  that  manner. 
Essentially,  it  means  that  the  Government  has  relieved  itself 
from  liability  for  unknown  patent  defects  in  its  property  that 
is  to  be  provided  to  a  contractor.  It  is  up  to  the  contractor  to 
reasonably  inspect  Government  property  and  discover  defects 
which  are  not  latent.  The  contractor  takes  the  material, 
supplies,  tooling,  data,  or  equipment,  subject  to  those  defects. 
This  situation  usually  provides  the  contractor  with  some 
opportunity  to  inspect.  However,  should  the  Government  know 
of  defects  which  may  proximately  cause  delays  as  added 
expense  in  connection  with  the  intended  use  of  Government 
property,  it  must  advise  the  contractor  of  them.  In  making  a 
firm  fixed-price  contract,  such  notice  should  be  included  in 
the  offer  of  Government  property  in  the  solicitation.  If  it  is 
not,  it  may  be  unconscionable  behavior  on  the  part  of  the 


Government  to  refuse  to  allow  an  equitable  adjustment  for 
the  contractor.  This  occurred  in  the  G.  fK  Galloway  Case, 
ASBCA  Case  No.  16656(1973). 

4-21.  Care  should  be  taken  to  distinguish  the  rights  and 
obligations  of  the  parties  regarding  defective  Government 
Property  in  different  situations.  It  is  not  clear  that  the 
Government  is  obliged  to  allow  equitable  adjustments  in  the 
case  where  the  Government  property  is  realty,  where  the  defect 
is  caused  by  the  contractor,  where  the  defect  is  reasonably 
discoverable  upon  inspection  by  the  contractor,  or  where  the 
Government  property  is  acquired  by  the  contractor  from  its 
sub-contractors.  Such  rights  and  obligations  may  vary  accord¬ 
ing  to  the  law  of  the  place  where  the  property  is  located, 
unless  it  is  located  at  one  of  the  relatively  few  places  where 
Federal  Law  is  applied  exclusively. 

4-22.  Special  tooling  acquired  as  a  line  item  undera  fixed- 
price  contract  clearly  belongs  to  the  Government.  However, 
in  the  type  of  contract  where  Special  Tooling  is  not  a  line 
item,  the  Government  considers  itself  an  owner  of  the  property 
with  the  right  at  the  completion  of  the  contract  to  (1)  require 
the  contractor  to  issue  evidence  of  legal  title  in  the  Government, 
thus  transferring  it  to  the  Government;  (2)  sell  the  tools  to  the 
contractor  at  fair  market  value,  thus  vesting  title  in  the 
contractor;  (3)  have  the  contractor  sell  it  to  reimburse  the 
Government  account,  thereby  reducing  the  contract  price;  or 
(4)  abandon  the  tools.  If  the  Government  abandons  the  tools 
by  express  act,  they  then  become  susceptible  to  being  claimed 
by  the  contractor.  In  any  cost-type  contract  environment,  the 
Government  completely  owns  all  of  the  special  tooling  when 
the  total  cost  for  such  items  is  included  as  part  of  the  total 
contract  cost. 

4-23.  Procured  in  a  cost-type  contract.  Special  Test 
Equipment  clearly  belongs  to  the  Government.  However,  in 
a  fixed-price  negotiated  contract  where  the  contract  does  not 
specify  any  method  of  title  transfer  and  the  Government  allows 
the  contractor  to  buy  special  test  equipment,  its  title  passes  to 
the  Government  as  a  function  of  a  normal  GFP  clause. 

4- 24.  The  last  legal  issue  about  personal  property  in  the 
Government  contract  arises  with  respect  to  residual 
inventories.  In  the  fixed  price  negotiated  environment,  it  is 
the  duty  of  the  ACO  to  claim  the  Government’s  ownership  of 
this  type  of  equipment  and  property  if  its  cost  has  been  a 
charge  against  the  contract.  This  is  done  in  the  settlement 
agreement  in  order  to  have  the  price  reduced  appropriately. 
If  the  Government  does  not  claim  it,  it  leaves  the  question 
unresolved.  The  reason  it  is  unresolved  is  that,  without  an 
overt  act,  it  cannot  be  presumed  that  the  Government  aban¬ 
dons  something.  Where  the  Government  leaves  an  item 
undetermined  or  unresolved  by  inaction,  it  does  not  amount 
to  an  abandonment.  Thus,  the  condition  of  the  residual 
inventory  is  clouded. 

5.  Fixtures 

5- 1 .  A  fixture  is  an  item  of  personal  property  that  becomes 
real  property  by  being  attached  in  a  permanent  manner  to 
realty  or  something  already  permanently  affixed  to  realty.  In 
order  to  determine  whether  an  item  has  become  permanently 
attached  to  real  estate,  we  must  examine  (1)  what  is  the  item, 
(2)  how  is  it  attached,  and  (3)  what  was  the  intent  of  the  parties 
when  the  attachment  was  made?  This  question  of  intention  of 
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the  parties  is  answered  by  either  a  presumption  which  is 
objective  in  its  nature  (what  would  normal  people  presume  to 
be  the  result  of  attachment?),  or  by  the  express  terms  of  the 
contract. 

5-2.  An  example  of  a  fixture  is  a  boiler  that  is  suitable  for 
permanent  attachment.  A  boiler  that  generates  steam  is 
typically  permanendy  attached  by  being  built  into  the  building. 
It  can  be  inferred  that  the  builder  intended  it  to  become  part  of 
the  realty.  It  is  therefore  a  fixture,  and  cannot  be  removed. 

5-3.  When  a  fixture  is  for  the  furthering  of  a  trade,  it 
normally  remains  personal  property  because  it  is  said  to  further 
the  trade  or  activity  in  question.  Hence,  if  it  is  designed  to  be 
unique  and  to  improve  the  trade  of  the  vendor,  it  is  considered 
a  trade  fixture;  and  it  is  therefore  removable,  unless  it  would 
destroy  the  building  in  the  process.  However,  the  attachment 
which  was  meant  to  be  an  improvement  of  realty,  e.g.,  a 
chimney,  becomes  a  part  of  realty,  and  cannot  be  removed. 

5^t.  In  the  Government  Furnished  Property  clause,  there 
is  a  provision  that  says  in  effect,  that  an  item  of  personal 
property  furnished,  even  though  affixed,  does  not  lose  its 
identity  as  a  personal  property  for  the  purposes  of  the  contract. 
This  makes  the  intent  of  the  parties  clear,  i.e. ,  that  this  personal 
property  does  not  lose  its  identity  by  attachment  to  real 
property,  and  does  not  become  a  fixture.  When  the  contract  is 
completed,  the  Government  may  remove  the  article  if  it  chooses 
to  so  do.  Also,  it  may  abandon  it  in  place  by  virtue  of  another 
clause.  Here,  the  Government  must  do  something  in  order  to 
indicate  the  abandonment.  When  a  fixture  is  removed  in  the 
commercial  environment,  the  remover  usually  has  the  duty  to 
refurbish  and  restore  the  property  from  which  it  was  removed. 
In  a  Government  contract,  if  the  Government  does  remove  a 
fixture,  it  has  no  responsibility  to  restore  the  premises  to  their 
former  condition. 


5-5.  By  special  clause  language,  the  Government  avoids 
questions  as  to  fixtures,  abandonment,  and  restoration  of 
premises  on  the  removal  of  what  otherwise  would  be  fixtures. 


6.  Facilities 

6- 1 .  The  last  topic  in  the  area  of  property  is  that  class  of 
property  called  facilities. 

6-2.  Facilities,  as  defined  in  DAR  13-101.8,  means 
industrial  property  (other  than  material,  special  tooling, 
military  property,  and  special  test  equipment)  for  production, 
maintenance,  research,  development,  or  test,  including  real 
property  and  rights  therein;  buildings,  structures,  improve¬ 
ments,  and  plant  equipment.  They  are  covered  under 
relationships  typically  called  Facilities  Contracts. 

6-3.  A  facilities  contract  is  essentially  a  lease.  The  lease 
may  be  an  interest  in  real  estate,  depending  on  the  law  in  the 
jurisdiction  where  the  property  is  located.  Thus,  in  a  facilities 
contract,  the  contractor  can  literally  exclude  Government 
personnel  from  the  premises  except  to  the  extent  provided  for 
in  the  lease.  Access  is  usually  provided  to  check  for  normal 
repairs,  etc.  The  reason  for  this  exclusion  is  that  his  interest  is 
exclusive  and  complete  for  the  term  of  the  lease,  and  he  stands 
in  the  shoes  of  the  original  owner.  The  Government  Facilities 
Contract  expressly  treats  all  of  the  important  aspects  the  same 
way,  as  does  a  lease  by  its  express  language.  Thus,  regardless 
of  what  we  call  this  document,  the  terms  conform  to  the 
provisions  found  in  a  well-written  lease. 

6-4.  It  is  important  to  recognize  the  difference  between 
the  Facilities  items  and  other  property  furnished  under  the 
Government  property  clause,  because  transfer  and  account¬ 
ability  are  handled  in  a  different  manner. 
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CHAPTER  IS 


Prescribed  Contract  Clauses 


CERTAIN  CLAUSES  included  in  Government  contracts 
contain  prescribed  terms  and  provisions.  These  terms  or 
provisions  reflect  statutes,  Executive  Orders,  and  regulations 
which  repudiate,  confirm,  or  modify  the  operation  of 
recognized  legal  concepts  or  principles.  Use  of  such  clauses 
is  compulsory  in  some  circumstances  and  optional  in  other 
situations. 

2.  It  may  be  appropriate  to  obtain  waivers  of  otherwise 
compulsory  provisions.  In  other  circumstances,  it  may  be 
desirable  to  supplement  such  provisions  with  other  terms.  It 
is  possible,  through  other  contract  provisions  or  through 
conduct,  to  waiver  or  sever  the  effectiveness  of  prescribed 
clauses. 

3.  Study  of  this  chapter  should  enable  you  to  choose  from 
alternative  clauses  containing  prescribed  provisions  for 
inclusion  in  Government  contracts.  It  should  help  you  to  gauge, 
with  confidence,  the  effect  of  various  clauses  on  the  rights 
and  obligations  of  the  parties  to  the  contract,  and  on  contractu  ral 
objectives.  You  should  be  able  to  determine  whether  to  seek 
waivers  of  particular  clauses,  or  to  seek  to  augment  them. 
You  should  also  be  able  to  recognize  situations  having  a  risk 
of  increasing  or  reducing  the  effect  of  such  clauses.  Once 
recognized,  such  situations  can  be  either  avoided  or  exploited. 

4.  If  a  particular  clause,  or  the  result  obtained  by  use  of  a 
particular  clause,  is  required  by  statute,  regulations 
implementing  the  statute  are  likely  to  exist  as  well.  Some 
such  regulations  may  impose  more  specific  requirements  on 
the  contracting  parties  than  others.  In  such  instances,  analysis 
of,  and  strict  compliance  with,  the  regulation  is  necessary.  If 
regulations  compel  inclusion  of  clauses  containing  prescribed 
provisions  in  the  contract,  no  substitution  provision  may  be 
used  unless  the  regulation  expressly  permits  such  substitutions 
when  it  is  necessary  or  appropriate  to  waive,  supplement,  or 
otherwise  deviate  from  prescribed  terms  or  provisions. 
Approval  is  necessary  at  organizational  levels  other  than  those 
at  which  contracting  or  purchasing  occurs. 

5.  Where  a  statute  by  its  terms  prescribes  a  particular  result, 
but  the  application  of  regulation  or  other  provisions  of  the 
contract  or  interpretation  of  the  conduct  of  the  parties  leads  to 
another,  the  legal  effect  is  not  clear. 

6.  The  termination  for  convenience  clause,  incorporated 
into  the  contract  by  law  in  the  celebrated  G.  L  Christian 
case,  was  only  indirectly  based  upon  statute.  The  applicable 
statutory  provision  generally  commends  the  adoption  of 
regulations  for  Government  purchasing.  It  does  not  compel  a 
termination  for  convenience  clause.  The  Thith  in  Negotiation 
Act  specifically  requires  that  contractors  be  compelled  to 
submit  cost  or  pricing  data  under  certain  circumstances,  and 


that  a  provision  to  effect  a  contract  price  reduction  in  some 
circumstances  be  included  in  the  contract.  The  Board  of 
Contract  Appeals,  in  the  Cutler-Hammer  case,  refused  to  read 
the  omitted  clauses  into  the  contract,  notwithstanding  the 
contractor’s  insistence  that  Christian  required  its  inclusion. 

7.  It  appears  that  inadvertence  is  the  only  element  which 
distinguishes  the  two  cases.  In  Christian,  omission  of  the 
required  clause  was  alleged  to  have  been  inadvertent  No  such 
allegations  were  apparent  in  Cutler-Hammer.  It  would 
therefore  appear  that  non-accidental  waiver,  substitution,  or 
modification  of  the  legal  effect  of  prescribed  provisions  based 
upon  statute  will  be  ineffective.  Inadvertent  ones,  on  the  other 
hand,  may  be  effective.  Thus,  the  Government  may  be  able  to 
accomplish  accidentally  what  it  cannot  accomplish 
deliberately. 


1.  Vendor  Cost  or  Pricing  Data 


1- 1 .  This  part  examines  the  prescribed  clauses  relative  to 
contractor  supplied  cost  or  pricing  data.  It  surveys  statutes, 
clauses,  certificates,  and  compliance  standards  which  relate 
to  cost  or  pricing  data  provided  by  contractors.  This  discussion 
includes  contracting  officer  functions,  legal  problem  areas, 
and  some  possible  remedies. 

1-2.  TTie  Thith  in  Negotiations  Act.  Public  Law  87-653 
provides  that,  under  certain  circumstances ,  DOD  and  NASA 
prime  and  subcontractors  shall  be  required  to  submit  cost  or 
pricing  data,  and  to  certify  that  such  data  are  accurate,  com¬ 
plete,  and  current.  Although  not  covered  by  the  statute,  civilian 
agencies  have  adopted  regulations  requiring  the  submission 
of  costs  or  the  pricing  data  scheme  as  a  matter  of  agency 
policy.  All  contracts  or  changes  thereto  which  require  such 
certification  must  also  .  .  .  ‘‘contain  a  provision  that  the  price 
.  .  .  shall  be  adjusted  to  exclude  any  significant  sums  by  which 
.  .  .  such  price  was  increased  because  the  contractor  or  any 
subcontractor  required  to  furnish  such  a  certificate,  furnished 
cost  or  pricing  data  which .  .  .  was  inaccurate,  incomplete  or 
non-current.” 


1-3.  The  broad  rule  of  law  generally  determinative  of  the 
relative  right  of  the  parties  with  respect  to  information  supplied 
to  buyers  by  sellers  is  expressed  in  the  maxim  Caveat  emptor, 
"let  the  buyer  beware.  ”  It  was  distilled  by  architects  of  both 
the  civil  law  system  and  the  common  law  system  from 
thousands  of  years  of  commerce  and  jurisprudence  experience. 

1  -4.  The  institutions  of  the  law  have  historically  operated 
to  distinguish  the  legal  consequences  of  seller  representation 
concerning  the  value  of  the  product  or  service  offered  from 
the  consequence  of  such  representation  concerning  the  quality 
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of  such  goods  or  services .  Though  perhaps  blurred  in  modem 
jurisprudence,  the  distinction  fortunately  survives  and  remains 
vital  in  the  commercial  practice  of  law  today. 

1-5.  Seller  representations  or  misrepresentations  concern¬ 
ing  value  are,  at  worst,  considered  matters  of  nonfeasance  as 
opposed  to  misfeasance.  The  concept  of  value  is  perhaps  too 
inherently  subjective.  Different  parties  may  reasonably  hold 
widely  divergent  views  concerning  the  value  of  a  particular 
good  or  service.  Indeed,  the  same  party  may  attribute  different 
values  to  a  subject  under  different  circumstances.  The  policy 
of  legal  decision  makers,  with  respect  to  questions  of  value, 
is  similar  to  that  employed  in  questions  of  consideration .  It  is 
sufficient  to  ascertain  that  there  is  some  value  or  consideration. 
No  inquiry  is  made  into  the  adequacy  of  either  value  or 
consideration. 

1-6.  Seller  misrepresentations  of  quality,  on  the  other  hand, 
have  always  been  actionable.  In  most  instances,  sellers 
fraudulently  offering  inferior  quality  were  subject  to 
punishment  at  the  hands  of  public  authority,  as  well  as  to 
recovery  of  private  damages.  Fraudulent  representations  of 
quality  were  clearly  regarded  as  misfeasance. 

1-7.  The  general  rule  that  buyers  are  obliged  to  make  their 
own  determinations  of  value,  and  have  no  right  to  rely  upon 
seller’s  representations  in  that  regard  should  not  be  ignored. 
It  places  responsibility  for  buyer  protection  unequivocally 
upon  the  buyer.  Buyers  who  choose  to  place  reliance  upon 
modem  theories  purporting  to  require  some  form  of  truth  in 
dealing  on  questions  of  value  choose  a  poor  substitute  for 
vigilance  in  commercial  transactions. 

1-8.  Within  the  commercial  market  place,  the  buyer  is 
left  to  make  his  own  determination  of  value.  There  is  no  general 
remedy  against  sellers,  where  the  buyer  overestimates  value 
and  pays  too  much.  If,  on  the  other  hand,  a  seller  overcomes 
or  sufficiently  inhibits  a  buyer’s  authority  to  independently 
determine  value,  the  seller  may  acquire  some  obligation  to 
the  buyer  and  the  buyer  may  secure  remedies  against  the  seller. 

1  -9 .  M  ^representation  by  seller  of  quality  which  induces 
a  buyer  to  overestimate  value  leads  to  that  result.  Concealment 
of  material  facts,  preventing  buyer’s  discovery  of  such  facts, 
or  misrepresentation  of  such  facts  under  circumstances  where 
the  buyer  has  a  right  to  rely  upon  such  misrepresentation  may 
lead  to  similar  results.  Such  results  generally  stem  from  the 
law  of  torts,  however,  rather  than  the  law  of  contracts.  The 
*  irts  of  deceit  and  fraud  have  always  been  available  to  protect 
both  wary  and  unwary  buyer.  Such  tort  concepts  have 
frequently  been  modified  to  protect  the  US  Federal 
Government. 

1-10.  A  broad  spectrum  of  remedies  is  available  to  protect 
the  Government  against  civil  fraud,  deceit,  criminal  fraud  or, 
in  some  instances,  mere  misrepresentation.  For  example,  28 
USC  25 14  provides  for  forfeiture  of  fraudulent  claims  against 
the  Government.  28  USC  371  provides  for  fine  and 
imprisonment  as  a  penalty  for  any  conspiracy  to  defraud  the 
United  States  Government.  18  USC  495  provides  for  a  fine 
and  imprisonment  for  making  any  false  writing  for  the  purpose 
of  obtaining  or  receiving  any  sum  of  money  from  the  United 
States  Government.  18  USC  1001  provides  a  fine  and 
imprisonment  for  knowingly  or  willfully  falsifying, 
concealing,  or  covering  up  by  any  trick,  scheme,  or  device,  a 
material  fact,  or  for  making  any  false  or  fictitious 
representations  in  any  manner  within  the  jurisdiction  of  any 


department  or  agency  in  the  United  States.  Furthermore,  under 
the  common  law,  and  the  laws  of  most  states,  a  contracting 
party  who  makes  material  misrepresentations  in  the  negotiation 
of  a  contract  may  be  liable  in  damages,  and  the  afiected  contract 
may  be  subject  to  an  action  for  recission  by  the  affected  party. 

1-11.  PL  87-653,  the  Thith  in  Negotiations  Act,  is  designed 
to  provide  a  contractual,  as  distinguished  from  a  legal,  remedy 
in  the  case  of  erroneous  information  provided  by  seller  to  the 
Government— most  importantly,  negligent  or  inadvertent 
failure  to  make  full  disclosure  of  pertinent  and  significant 
facts  in  a  proposal  or  during  a  negotiation.  The  statute  seems 
to  require  something  above  and  beyond  the  ordinary  legal 
obligation  placed  upon  a  seller  to  disclose  information  to  a 
prospective  buyer.  It  is  the  sole  basis  for  any  right  of  the 
Government  to  rely  upon  information  supplied  by  the 
contractor  in  determining  price  or  value. 

1-12.  Contracts  Covered  by  the  Statute.  The  law  extends 
to  several  types  of  contract  actions: 

(1)  negotiated  prime  contracts  over  $100,000 

(2)  changes  and  other  modifications  over  $100,000 

(3)  subcontracts  over  $  1 00,000  where  the  prime  and  higher 
tier  subcontractors  were  required  to  furnish  certificates 

(4)  changes  and  other  modifications  over  $100,000,  to 
sub-contracts  covered  by  (3)  above 

(5)  changes  and  other  modifications  under  $100,000  to 
prime  and  subcontractors  as  prescribed  by  the  Head  of  the 
Agency. 

1-13.  Contracts  Not  Covered  by  the  Statute.  The  Thith 
in  Negotiations  Act  does  not  cover: 

(1)  prime  contracts  awarded  by  formal  advertising 
procedures 

(2)  negotiated  prime  contracts  under  $  100 ,000 

(3)  subcontracts  under  $100,000 

(4)  changes  or  modifications  under  $100,000  not 
prescribed  by  the  head  of  the  agency  as  covered  (prime  and 
subcontracts) 

(5)  negotiated  prime  and  subcontracts  where  the  price 
negotiated  is  based  on: 

a.  adequate  price  competitioi) 

b.  established  catalog  or  market  prices  of  commercial  items 
sold  in  substantial  quantities  to  the  general  public 

c.  prices  set  by  law  or  regulation 

d .  exceptional  cases  where  the  head  of  the  agency  waives 
coverage. 

Although  the  statute  exempts  the  prime  and  subcontracts  under 
$100,000  from  coverage,  DAR  extends  coverage  below  the 
$100,000  floor.  Even  though  a  contract  is  exempt  from  the 
Act,  the  Government  may  require  pricing  data. 

1-14.  The  Clauses.  DAR  3-807.5  and  FPR  1-3.807-5 
implement  that  portion  of  Public  Law  87-653  which  requires 
that  certain  contracts  contain  a  provision  for  price  reduction 
for  defective  pricing  data.  The  rationale  for  such  a  clause 
seems  to  be  effectively  set  out: 

(a)  Where  any  price  to  the  Government,  including  profit 
or  fee  and  including  price  adjustments,  must  be  negotiated 
largely  on  the  basis  of  cost  or  pricing  data  furnished  by  the 
contractor,  it  is  essential  that  all  data  that  might  reasonably 
affect  the  price  negotiations  be  disclosed  and  that  such  data  be 
accurate,  complete  and  current  (see  FPR  1  3.807  3  and 
1  -3 .807-4).  If  such  certified  cost  or  pricing  data  is  subsequently 
found  to  have  been  inaccurate,  incomplete  or  non  current  as 
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of  the  effective  date  of  the  certificate,  the  Government  is  entitled 
to  an  adjustment  of  the  negotiated  price,  including  profit  or 
fee,  to  exclude  any  significant  sum  by  which  the  price  was 
increased  because  of  the  defective  data.  The  clauses  set  forth 
in  7-104.29  (FPR  1-3.814-1)  are  designed  to  give  the 
Government  in  such  a  case  an  enforceable  contract  right  to  a 
price  adjustment,  that  is  to  a  reduction  in  the  price  to  what  it 
demonstrably  would  have  been  if  the  contractor  had  not  failed  to 
disclose  significant  and  reasonably  available  data  or  had  not 
furnished  defective  data. 

1-15.  In  order  to  implement  the  intent  of  the  law,  and  the 
regulations,  and  to  make  these  provisions  binding  upon 
contractors,  there  was  a  need  to  provide  enabling  contract 
clauses  and  require  that  such  clauses  be  included  in  appropriate 
contracts.  The  first  enabling  clause,  DAR  7-104.29  FPR 
1  -3 . 8 14- 1 ,  is  the  Price  Reduction  for  Defective  Costs  or  Pricing 
Data  Clause.  Essentially,  this  clause  provides  that  the  contract 
price  shall  be  reduced  if  the  contracting  officer  determines 
that  the  price  was  initially  increased  because  the  contractor 
furnished  incomplete,  inaccurate  or  non-current  data.  Failure 
of  the  contracting  officer  and  the  contractor  to  agree  on  a 
reduction  shall  be  a  dispute  concerning  a  question  of  fact  within 
the  me.. uing  of  the  Disputes  clause  of  the  contract. 

1-16.  To  enable  the  Government  to  determine  whether  the 
cost  or  pricing  data,  as  submitted,  were  accurate,  complete 
and  current,  the  regulations  provide  for  audit  clauses.  Contracts 
exempted  by  the  statute  from  this  requirement  includes  those 
“where  the  price  negotiated  is  based  on  adequate  price 
competition,  established  catalog  or  market  prices  of 
commercial  items  sold  in  substantial  quantities  to  the  general 
public,  prices  set  by  law  or  regulation  or,  in  exceptional  cases 
where  the  head  of  the  agency  determines  that  the  requirements 
.  .  .  may  be  waived  .  .  .” 

1-17.  The  current  DAR  3.807-3  implements  the  statutory 
requirement  and  FPR  1  -3. 807-3  implements  the  civilian  agency 
policy  requirement  as  to  circumstances  under  which  a 
certificate  of  current  cost  or  pricing  data  shall  be  necessary. 
The  term  “cost  or  pricing  data”  is  explained,  and  it  is 
emphasized  that  the  reference  here  is  to  more  than  historical 
accounting  data:  “it  also  includes,  where  applicable,  such 
factors  as  vendor  quotations,  non-recurring  cost  trends  such 
as  those  associated  with  labor  efficiency,  and  make  or  buy 
decisions  or  any  other  management  decisions  which  could  be 
reasonably  expected  to  have  a  significant  bearing  on  costs 
under  the  proposed  contract.  In  short,  cost  or  pricing  data 
consist  of  all  facts  which  can  reasonably  be  expected  to 
contribute  to  sound  estimates  of  future  costs  as  well  as  to  the 
validity  of  costs  already  incurred.” 

1-18.  DAR  3-807.4  and  FPR  1-3.807-4  set  forth  the  form 
and  content  of  the  required  certificate  of  current  cost  or  pricing 
data.  The  contractor  must  furnish  this  certificate,  effective  as 
of  the  date  of  agreement  on  price,  affirmatively  stating  that 
the  cost  or  pricing  data  are  current,  complete,  and  accurate  as 
of  that  date.  Failure  of  the  Contracting  Officer  to  obtain  this 
certificate  will  defeat  a  price  reduction  action  under  the  clause. 

1-19.  Contractor  Compliance.  To  comply  with  the  Thith 
in  Negotiations  Act,  a  contractor  must: 

(1)  Submit  cost  or  pricing  data  to  support  his  proposal. 
This  is  normally  done  on  a  form  DD  633. 

(2)  Certify  that  the  data  submitted  are  accurate,  complete, 
and  current. 


(3)  Agree  to  the  inclusion  in  the  contract  of  a  Provision  for 
price  reduction  to  exclude  any  significant  amounts  by  which 
the  price  was  overstated  because  defective  cost  or  pricing 
data  were  used. 

(4)  Agree  to  accept  audit  and  subcontractor  certification 
clauses  in  his  contract. 

1-20.  Contracting  Officer  Functions.  To  achieve  the 
objectives  of  the  Thith  in  Negotiations  Act,  the  Contracting 
Officer  must: 

(1)  utilize  the  data  submitted  by  the  contractor  in  arriving 
at  a  fair  and  reasonable  price; 

(2)  after  negotiation,  require  the  contractor  to  furnish  the 
required  certificate; 

(3)  place  the  appropriate  clauses  in  the  contract; 

(4)  document  the  files  to  assure  “trackability”— that  is,  to 
assure  that  the  record  shows  that  the  data  the  contractor 
submitted  were  (or  were  not)  actually  relied  on  by  the 
Contracting  Officer  in  negotiation. 

1-21 .  Emerging  Legal  Problem  Areas.  As  with  any  statute 
requiring  administration,  the  Truth  in  Negotiations  Act  has 
resulted  in  differences  of  opinion  in  several  areas.  The  principal 
questions  in  controversy  are: 

1.  What  are  “data?” 

2.  When  are  data  reasonably  “available”  to  the  contract? 

3.  When  has  the  contractor  “submitted”  the  data? 

4.  When  is  a  defect  “significant?” 

5.  When  are  data  “relied  on”  by  the  Government? 

6.  Are  “set-offs”  in  errors  permitted? 

7.  What  is  “complete,  current,  and  accurate?” 

Disputes  are  submitted  on  appeal  to  the  Boards  of  Contract 

Appeals. 

1-22.  In  its  first  decision  in  this  field,  the  Board  considered 
the  essential  question  in  the  resolution  of  any  factual  dispute: 
“Who  has  the  burden  of  proof?” 

1  -23 .  In  American  Bosch  Arma,  ASBCA  1 0305  65-2  BCA 
para.  5380,  the  Board  clearly  held  that  the  burden  of  proof 
was  on  the  Government  to  establish  each  and  every  element 
of  the  then  regulatory,  but  now  statutory,  grounds  for 
recoupment. 

1-24.  As  time  has  gone  on,  the  Board  has  clearly  indicated 
that  it  intends  to  leave  this  obligation  on  the  Government, 
even  in  cases  arising  after  the  applicability  of  the  Thith  in 
Negotiation  Statute.  In  Defense  Electronics,  which  was  decided 
by  BCA  within  the  framework  of  a  statutory  clause,  the  Board 
stated:  “The  Government  has  the  burden  of  proving  every 
element  in  the  chain  of  proof  necessary  to  substantiate  its 
claim.” 

1-25.  It  is  incumbent  on  the  Government  to  show  that  the 
change  order  price  adjustment  was  overstated  because  of  the 
contractor’s  failure  to  disclose,  or  its  improper  disclosure  of, 
data  ( FMC  Corp. ,  66- 1  BCA  5483;  Defense  Electronics ,  66- 1 
BCA  5604). 

1-26.  Later,  the  Board  modified  the  above  rule,  to  the 
extent  that  it  held  that  the  burden  was  not  an  overwhelming 
one ,  and  would  be  satisfied  by  prima  facie  proof  of  each  element 
of  the  statutory  basis  for  recoupment  ( Cutler-Hammer ;  Inc. , 
ASBCA  10,900,  67-2  BCA  6-+32). 

1-27.  American  Bosch  Arma  (supra)  also  set  forth  the 
elements  of  proof  that  must  be  established  by  the  Government. 
There  is  every  indication  that  the  same  sets  of  facts  must  be 
proven  in  cases  arising  under  the  clause  implementing  the 
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statute  (Cf.  Defense  Electronics,  supra,  and  Sparton 
Electronics,  ASBCA  67-2  BCA  6439). 

1-28.  These  elements  are:  (1)  the  contractor  did  in  fact  fail 
to  furnish  accurate,  complete  or  current  pricing  “data”  in 
connection  with  the  negotiation  of  the  contract  at  issue;  (2)  the 
data  furnished  or  omitted  “caused”  an  increase  in  the  price; 
and  (3)  the  dollar  amount  of  the  increase. 

1-29.  Perhaps  the  most  difficult  of  the  elements  to  be  proven 
is  the  fact  of  “causation.”  This  element  may  have  a  direct 
bearing  on  proof  of  the  dollar  amount  of  damage .  The  Board, 
in  American  Bosch  Arma,  supra,  stated:  “This  case  illustrates 
the  difficulty  of  establishing  that  nondisclosure  of  pricing  data 
concerning  a  specific  cost  element  caused  an  increase  in  the 
negotiated  total  price  when  there  was  no  agreement  or 
understanding  with  respect  to  specific  cost  elements.” 

1-30.  In  almost  all  cases  decided  in  the  realm  of  defective 
pricing  data,  the  Board  has  wrestled  with  this  problem.  In  the 
absence  of  affirmative  evidence  from  the  Government  contract 
negotiators,  the  Board  has  come  perilously  close  to  repeating 
the  ancient  cliche;  “the  courts  will  not  write  a  contract  for 
litigants.” 

1-31.  One  of  the  better  statements  of  the  Government’s 
burden  in  this  regard,  and  of  the  Board’s  dilemma,  was 
enunciated  by  the  Board  in  Bell  &  Howell  (ASBCA  No.  1 1999, 
68-lBCA6993,32,349, 1968):  “In  determining  the  amount 
of  the  price  reduction,  our  objective  has  been  to  carry  out  the 
purpose  of  the  Truth  in  Negotiation  Act  by  arriving  at  a  fair, 
reasonable  and  realistic  estimate  of  the  amount  by  which 
nondisclosure  of  the  data,  viewed  in  the  light  of  the  facts  and 
circumstances  existing  at  the  time  of  the  negotiations,  can  be 
expected  to  have  increased  the  negotiated  price.  ” 

1-32.  There  appear  to  be  two  inescapable  conclusions 
regarding  proof  of  the  elements  of  causation  and  dollar 
damages:  (1)  contract  negotiators  should  maintain  extensive 
logs  or  professsional  diaries  regarding  the  observed  realities 
of  each  day  that  they  are  in  the  bargaining  process  (Otherwise, 
they  must  rely  upon  the  subjective  evaluations  by  the  Board 
as  to  what  a  member  of  the  Board  would  have  done  had  he 
been  a  negotiator.);  and  (2)  absent  affirmative  evidence  as 
mentioned  above,  the  Board  will  apply  the  “reasonable  man” 
test  to  determine  the  impact  of  the  nondisclosure. 

1-33.  The  element  of  causation  is  closely  related  to  the 
element  of  reliance  generally  essential  to  cases  of  misrepre¬ 
sentation  or  deceit.  It  is  difficult  to  establish  a  causal  link 
between  the  misrepresentation  or  omission  and  the  resulting 
harm,  unless  it  can  be  shown  that  the  Government  in  fact 
relied  upon  the  data  submitted  in  arriving  at  a  price. 

1-34.  While  the  statute  provides  a  right  to  rely  in  cases 
where  there  is  otherwise  none,  it  does  not  establish  a 
presumption  of  reliance.  Where  Government  action  is  to  obtain 
its  own  data  by  pre-award  audit  to  challenge  data  submitted 
by  the  contractor,  causation  would  appear  more  difficult  to 
establish. 

1-35.  In  general,  the  cases  to  date  have  arisen  from  the 
failure  of  the  contractor  to  present  information  or  data  which, 
in  hindsight,  the  Government  believes  would  have  resulted  in 
a  lower  negotiated  price.  Three  questions  have  to  be  answered 
by  anyone  who  is  called  upon  to  make  a  decision  under  the 
defective  pricing  clauses: 

1 .  What  form  of  information  is  proper? 


2.  To  whom  may  this  disclosure  be  made  so  as  to  iiri  ite 
knowledge  to  the  negotiators? 

3.  What  are  the  relevant  time  frames  for  this  disclosure? 

1-36.  Under  the  pre-statutory  clause,  the  contractor  was 

required  to  disclose  “significant  and  reasonably  available” 
cost  and  pricing  data.  Underthe  1963  edition,  a  price  reduction 
is  possible  if  the  contract  was  increased  by  “any  significant 
funds.”  At  first  impression,  it  appears  as  though  the  older 
criterion  required  the  determination  of  older  fraud  cases,  i.e., 
was  the  statement  or  omission  of  such  a  nature  that  a  person 
would  change  his  course  of  conduct  predicated  upon  a  belief 
in  the  truth  of  the  statement?  Superficially,  the  criterion  set 
forth  in  the  statutory  clause  seemed  to  set  up  a  monetary  value 
scheme,  i.e.,  “The  dollar  value  of  the  omitted  data  in  relation 
to  the  total  contract  price  is  determinative  of  whether  a  case 
for  recoupment  exists.” 

1-37.  The  Board  has  labored  long  and  hard  with  this 
problem,  and  neither  of  the  two  hypotheses  set  forth  in  the 
preceding  paragraph  has  been  accepted. 

1-38.  In  American  Bosch  Arma ,  the  Board  expressly 
rejected  the  percentage  approach  to  the  significance  of  an 
omission:  “Pricing  data  is  significant  if  it  would  have  any 
significant  effect  for  its  intended  purpose,  which  (is)  as  an  aid 
in  negotiating." 

1-39.  The  above  approach  has  been  followed  in  FMC  and 
Defense  Electronics.  Thus,  it  has  been  applied  both  before 
and  after  the  effectiveness  of  the  Truth  in  Negotiations  statute. 
Perhaps  the  most  workable  criterion  has  been  supplied  in  Bell 
&  Howell  (supra).  There,  the  vice-chairman  of  the  Board 
(Mr.  Shedd)  stated  (in  relation  to  certain  undisclosed  data): 
“Under  such  circumstances  it  is  unrealistic  to  say  that 
knoweldge  of  these  facts  could  not  reasonably  be  expected  to 
affect  negotiations.” 

1-40.  Assuming  that  Mr.  Shedd's  statement  in  Bell  & 
Howell  is  to  be  taken  as  to  the  final  view  of  the  Board,  it  seems 
reasonable  to  conclude  that  presently  an  omission  or  a 
misstatement  will  be  considered  significant  if  reasonable 
persons  of  a  certain  degree  of  sophistication  in  the 
Governmental  contractual  field  believe  that  the  knowledge 
would  have  affected  negotiations. 

1-41.  Also,  Bell  and  Howell  leads  to  the  inference  that  sh  ifts 
from  “significant  data"  underthe  1961  clause  to  the  concept 
underthe  1963  clause  of  “increased  by  any  significant  sum” 
will  make  very  little  difference  in  the  administrative  or  legal 
impact  of  the  clause. 

1-42.  The  FMC  decision  also  brought  to  the  foreground, 
as  a  contractor’s  defense,  DAR  3-807(e).  That  section  sets 
forth,  with  considerable  clarity,  certain  basic  economic 
procurement  data  which  must  be  disclosed.  It  then  goes  on  to 
exempt  from  the  reporting  requirement,  "  .  .  .  the  accuracy 
of  the  contractor  judgment  as  the  estimated  portion  of  future 
costs  or  projections.  ’  ’  It  should  also  be  noted  that  the  section 
goes  further,  and  gratuitously  states  that  “This  distinction 
between  fact  and  judgment  should  be  clearly  understood.” 

1-43.  In  FMC,  the  Government  contended  that  it  should 
have  been  supplied  information  on  certain  in-house 
experiments  that  were  then  in  progress  at  FMC. 

1-44.  The  Board  recognized  that  FMCs  in-house  studies 
might  have  had  a  significant  effect  on  the  negotiations,  had 
there  been  an  attempt  to  achieve  a  target  cost  of  a  price 
adjustable  type  of  contract,  but  refused  to  give  this  omission 
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any  importance  in  negotiations  leading  toward  a  fixed-price 
contract. 

1-45.  To  a  limited  extent,  it  can  be  said  that  the  Board 
avoided  deciding  the  distinction  between  fact  and  judgment 
as  assiduously  as  the  philosophers  of  old  avoided  the  debate 
about  the  distinction  between  shadow  and  substance.  The 
Board  did  apply  a  hindsight  or  pragmatic  evaluation,  i.e. ,  the 
end  result  in  that  situation  was  not  harmed  by  the  contractor' s 
failure. 

1-46.  In  Bell  &  Howell,  the  appellant  sought  to  avoid  the 
impact  of  his  nondisclosure  of  certain  quotes  that  had  been 
received  from  prospective  subcontractors  on  the  basis  that  it 
did  not,  at  the  time  of  receipt  of  the  quotations,  intend  to  use 
those  subcontractors.  This,  they  contended,  was  a  judgmental 
decision  and  was  exempt  from  the  requirements  of  the  statute. 
The  Board  made  short  shrift  of  that  argument.  It  held  that  the 
quotations  were  actual  data  whose  revelation  would  have  had 
an  impact.  The  Contractor  conceded  that  the  determination 
not  to  use  the  would-be  subcontractor  was  judgmental.  Here, 
the  Government  prevailed. 

1-47.  This  decision  was  essentially  followed  in  the  1969 
Cutler-Hammer  case  ir.  the  Court  of  Claims.  However,  in  the 
1973  ASBCA  case  of  Chu  Associates,  Inc.  (No.  15004),  non¬ 
disclosures  of  vendor  quotes  were  excused  on  the  grounds  that 
the  contractor  did  not  seriously  consider  using  the  undisclosed 
vendor  at  the  time  of  certifying,  and  that  only  later 
circumstances  caused  the  contractor  to  do  so.  Parts  inventory 
was  considered  pricing  data  in  Hardie-Tynes  Mfg.  Co. ,  76-1 
BCA  11,827  (1976),  since  a  definite  possibility  existed  that 
the  parts  would  be  used  on  the  contract.  Whether  an  estimate 
or  pricing  plan  is  pricing  data,  within  the  meaning  of  the  statute 
and  contract,  is  a  question  of  fact  in  each  case.  ( E-Systems , 
Inc.  ASBCA  No.  17557).  Pure  estimate  is  not,  but  factual 
data  in  the  estimate  are,  cost  or  pricing  data. 

1-48.  The  two  early  cases  deciding  the  time  limits  for  the 
transference  of  knowledge  from  the  contractor  to  the 
Government  were  American  Bosch  and  FMC.  Those  were 
decided  with  the  guidelines  of  the  1961  Defective  Pricing 
Clause.  That  clause  demanded  such  data  as  was  "significant 
and  reasonably  available."  Therefore,  the  Board  held  that  to 
determine  a  “cut-in  rate,"  it  would  look  to  see  the  earliest 
date  that  all  data  had  been  made  available  to  an  agent  of  the 
negotiating  team.  This  included  departmental  auditors,  who 
had  been  sent  in  on  preaward  survey.  Any  data  received  by 
those  auditors  on  the  date  of  their  examination,  or  which  was 
available  to  them,  had  been  disclosed  to  the  Government. 

1  -49.  Those  two  cases  also  reached  to  the  determination  of 
a  cut-off  date.  It  was  recognised  that  in  any  organizational 
structure,  information  does  not  flow  with  the  speed  of  light. 
Therefore  the  Board  applied  a  certain  presumption  of 
irregularity,  or  inefficiency  factar,  and  reached  back 
approximately  a  month  behind  the  contract  approval  date  to 
establish  a  cut-off  date.  The  appellants  were  not  held  liable 
for  data  that  entered  their  systems  after  those  arbitrary  cut-off 
dates.  In  FMC,  the  Board  noted  that  its  action,  beneficial  to 
the  contractor,  was  predicated  upon  a  lack  of  affirmative 
evidence  of  record  In  other  words,  the  Government  could 
have  overcome  the  presumption  of  inefficiency,  if  it  had 
presented  proper  evidence. 

1-50.  The  1963  Clause  has  been  applied  in  Defense 
Electronics.  This  clause  provides  for  recoupment  if  the  data 


are  inaccurate  “as  of  ’  the  date  of  execution  of  the  contractor’s 
certification.  The  case  is  of  limited  significance,  from  the 
viewpoint  of  analyzing  the  time-frame  requirements  under 
the  newer  clause,  because  the  Board  spent  much  time  berating 
the  abilities  of  Government  auditors  to  whom  the  contractor 
had  opened  his  books.  At  most,  it  can  be  said  that  the  concept 
of  a  “cut-in  date”  will  be  preserved,  for  the  Board  held  the 
Government  knowledgeable  of  the  data  that  had  been  given  to 
the  auditor  as  of  the  date  that  he  received  it.  Whether  the 
Board  will  later  establish  a  cut-off  date  based  upon  the 
“reasonably  available"  concept  remains  in  doubt.  Recent 
cases  such  as  Sylvania  Electric  Products,  Inc.  v.  US,  202  Ct 
Cl  16(1973),  and  M-R-SMfg.  Co.  v.  United  States  203  Ct  Cl 
551  (1974),  indicate  a  refusal  to  allow  a  “time-lag”  in  data 
submission.  In  Singer  Co.,  ASBCA  17604,  75-2  BCA 
1 1 ,401 ,  the  board  held  that,  since  the  duty  to  furnish  current 
data  was  a  statutory  one,  the  Government  could  not  waive 
this  duty  by  accepting  pricing  data  it  knew  were  non-current. 

1-51 .  One  further  note  should  be  made  in  the  relationship 
of  time.  Few  contractors  have  failed  to  defend  the  inaccuracy 
of  data  or  the  omissions  of  material  matter  without  contending 
that  pressure  from  the  Government  to  expedite  the  quotations 
and  allied  data  created  the  error.  In  nearly  every  case,  they 
have  prevailed  to  a  degree  in  their  contention  that  urgency 
was  the  condition  precedent  to  the  situation. 

1-52.  Under  the  pre-statutory  clause  relating  to  Defective 
Pricing,  the  Board  was  traveling  an  extremely  sophisticated 
path  in  the  allowance  of  off-sets  to  contractors.  These  arose 
out  of  mistakes  that  operated  in  the  Government’s  favor  which 
were  alleged  as  grounds  for  diminution  of  the  Government’s 
demand  for  recoupment. 

1-53.  In  American  Bosch,  apparently  unrelated  off-sets 
were  allowed;  but  as  the  Board  later  noted,  these  were 
sanctioned  primarily  because  counsel  for  the  Government 
virtually  stipulated  that  they  were  applicable  ( Cutler-Hammer , 
ASBCA  10900,  67-2  BCA  Para.  6432). 

1-54.  In  Lockheed,  ASBCA  No.  10453,  67-1  BCA  6356, 
the  Board  refused  to  allow  equitable  off-sets  on  the  theory 
that  they  were  not  directly  related  to  the  items  that  were  the 
basis  of  the  claimed  recoupment.  In  the  latest  of  the  cases 
decided  under  the  pre-statutory  clause,  the  Board  allowed 
off-set  on  the  theory  that  the  off-set  was  simply  a  mathematical 
recomputation  of  the  costs  of  the  very  item  that  had  been  the 
foundation  of  the  Government’s  claim  (Spartan  Corporation, 
ASBCA  11363,  67-2  BCA  6539,  and  68-1  BCA  Para.  6730 
(Reconsideration).  The  off-set  allowed  in  Sparton,  supra, 
could  be  justified  on  the  theory  that  the  mistake  involved  both 
price  and  quantity  of  the  same  item;  i.e.,  tubes.  The  contractor 
had  misstated  price,  but  had  failed  to  include  the  cost  of  a 
second  tube  in  his  cost  proposal. 

1-55.  The  Lockheed  and  Cutler-Hammer  cases  were 
appealed  to  the  Court  of  Claims .  After  a  detailed  examination 
of  the  legislative  history  of  Public  Law  87-653,  the  court 
concluded  that  there  was  no  reason  why  offsets  should  not  be 
allowed,  so  long  as  there  was  no  incentive  to  the  contractor  to 
increase  profits  by  overstating  cost.  The  question  of  line  item 
relationship  was  not  treated  directly  in  the  Cutler-Hammer 
decision.  However,  Lockheed  allowed  both  direct  and  indirect 
off-sets,  including  in  that  case  off-sets  of  royalty  and 
development  cost  mistakes  against  defective  subcontract  data 
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1-56.  As  a  result  of  these  cases,  DAR  was  amended  in 
1970  to  allow  off-sets  of  items  in  the  same  pricing  actions, 
e.g.,  initial  pricing  of  the  same  contract  or  for  pricing  the 
same  change  order,  up  to  the  amount  of  the  Government’s 
claim  for  overstated  cost  or  pricing  data  arising  out  of  the 
same  pricing  action. 

1-57.  Nothing  in  the  statute  or  ante-dating  clause  precludes 
a  prime  contractor  from  bringing  an  action  before  the  Board 
in  behalf  of  one  of  its  subcontractors.  In  fact,  the  Lockheed 
decision  (supra)  was  based  upon  such  a  situation.  However, 
there  is  is  nothing  in  the  statute  that  makes  action  under  the 
Defective  Pricing  Clause  the  exclusive  remedy  of  the  Gov¬ 
ernment  in  an  action  against  a  subcontractor.  In  Honeywell, 
Inc. ,  ASBCA  Nos.  12168, 12169,  and  12170,68-1  BCA,  the 
subcontractor  made  such  a  contention,  which  was  rejected  by 
the  Board. 

1-58.  Obviously,  the  simplest  means  for  a  contractor  to 
limit  the  impact  of  this  statute  would  be  to  limit  as  sharply  as 
possible  the  scope  of  the  inspection  of  records  by  the 
Comptroller  General.  One  contractor  attempted  to  argue  that 
the  Comptroller  General  had  only  the  right  to  inspect  the  books 
and  records  dealing  solely  with  the  contract.  The  Ninth  Circuit 
Court  held  otherwise.  The  court  found  that  10USC  2312(b), 
which  gives  the  Comptroller  General  the  right  to  examine  the 
books  and  records  of  the  recipient  of  a  negotiated  contract, 
was  far  broader  in  scope  and  in  fact  authorized  the  examination 
of  data  relating  to  total  production  costs  (Hewlett-Packard,  et 
alv.  United  States,  382  F2  1013,  12  CCF  86,967). 

1-59.  As  we  have  seen  in  these  pages,  administration  of 
the  Truth  in  Negotiations  Act  involves  numerous  decisions 
and  actions  on  the  part  of  both  the  Government  and  the 
contractor.  With  this  elaborate  structure  in  place,  may  the 
Government  elect  to  pursue  some  other  remedy,  ignoring  its 
Price-Reduction  device? 

1-60.  In  the  Honeywell,  Inc.  case  (supra),  the  Government 
did  just  this,  electing  to  sue  the  contractor  for  civil  fraud  under 
31  USC  231 ,  the  so-called  False  Claims  Act.  This  act  penalizes 
those  who  would  make  false  claims  against  the  Government 
by  calling  for  a  forfeiture  of  $2,000  for  each  claim,  plus  double 
the  amount  of  the  falsification.  The  Government  claimed 
defective  pricing  data  inflated  the  contract  price  and  that 
therefore  each  voucher  was  over-priced,  and  to  that  extent 
each  was  a  false  claim.  Suit  was  filed  against  the  contractor 
in  the  US  District  Court.  In  moving  to  dismiss  the  suit,  the 
contractor  argued  that  the  False  Claims  Act  was  never  intended 
to  apply  to  defective  pricing  situations,  whereas  the  Thith  in 
Negotiations  Act  specifically  applied  and  should  be  followed. 
The  Court  rejected  this  contention,  ruling  that  the  False  Claims 
Act  was  applicable.  The  case  was  settled  and  did  not  reach 
trial  on  the  merits.  Nevertheless  this  important  precedent  was 
established.  Had  the  case  been  tried,  the  Government  would 
have  had  to  prove  that  the  contractor  knew  the  data  were 
defective  when  the  contract  was  negotiated.  In  other  words, 
guilty  knowledge  of  wrong-doing  is  an  essential  part  of 
establishing  liability  under  the  False  Claims  Act,  whereas  the 
Duth  in  Negotiations  Act  permits  price  reduction,  whether 
or  not  the  contractor  knew  the  data  were  defective. 

1-61.  The  contractor  in  this  case  took  his  fight  to  the 
ASBCA,  appealing  the  refusal  of  the  contracting  officer  to 
give  the  contractor  a  final  decision  under  the  Price  Reduction 
for  Defective  Pricing  Data  Clause  and  the  Disputes  Clause. 


The  Board  dismissed  the  appeal  on  the  grounds  that  the 
Government,  having  two  remedies  for  defective  pricing,  could 
elect  whichever  it  cared  to  and  could  not  be  forced  to  pursue 
one  or  the  other.  This  reinforced  the  court  decision  and  provides 
a  significant,  if  stringent,  alternative  to  Price  Reduction  for 
Defective  Pricing  Data. 

1  -62.  It  appears  that  the  Sylvania  and  M-R-S  cases,  supra, 
have  resulted  in  stricter  duties  on  the  contractor,  not  only 
refusing  to  recognize  “time-lag”  in  data  submission,  but  also 
increasing  data  submission  duties,  de-emphasizing  the  need 
for  proof  of  “reliance”  by  the  Government,  and  emphasizing 
the  Government’s  right  to  pricing  data. 

1  -63.  The  ASBCA  has  ruled  that  the  three-year  Audit  clause 
provision  for  audit  of  contractor  record  implicitly  gives  the 
Government  the  right  to  pursue  a  defective  pricing  claim  during 
that  period,  even  though  the  contract  has  been  closed  out  and 
final  payment  made,  thus  creating  an  exception  to  the  final 
payment  rule  (Bailfield  Industries,  Division  of  A-T-O,  Inc., 
ASBCA  No.  19025(1975)). 

1- 64.  To  support  a  price  reduction,  the  defective  data  must 
have  significantly  increased  the  contract  price.  Contractors 
have  defended  using  mathematics;  e.g.,  that  the  defect 
represented  a  fraction  of  one  percent  of  the  contract  price. 
Judges  have  rejected  this  argument,  noting  that  amounts  from 
$30,000  to  $1,000,000  in  defective  pricing  were  involved. 
They  have  deemed  the  amounts  “significant.”  Recently, 
however,  a  judge  held  $8,050  insignificant  because  it  would 
cost  the  Government  more  than  that  to  collect  it  ( Conrac  Corp. 
v.  United  States  22  CCF  80,403  (CT  Cl  Trial  Div-1976)). 

2.  Subcontract  Clauses 

2- 1 .  In  the  absence  of  a  contractual  relationship,  the 
Government  has  no  legal  basis,  except  through  the  prime 
contract,  to  administer  or  control  a  subcontractor.  The 
subcontracting  effort,  however,  is  essential  to  the  ultimate 
success  of  the  defense  program,  and  the  Government  position  is 
that  it  cannot  afford  to  rely  wholly  on  the  prime  contractor’s 
effort  to  guarantee  that  subcontracted  work  will  satisfy  all 
Government  requirements  and  policies. 

2-2.  Privity.  The  prime  contractor  is  the  party  having  a 
direct  contractual  relationship  with  the  Government.  There 
is  no  such  relationship  between  the  Government  and  the 
subcontractor,  or  as  it  is  usually  phrased,  there  is  no  privity 
of  contract  between  the  Government  and  the  subcontractor. 
The  fact  that  the  prime  contract  requires  advance  Government 
consent  of  a  subcontract  does  not  remove  the  subcontractor 
from  the  operation  of  the  no-privity  rule.  It  applies,  even 
where  the  subcontract  is  subject  to  all  the  terms  and  conditions 
of  the  prime  contract. 

2-3.  The  type  of  contract  is  not  important  in  applying  the 
no-privity  rule.  The  fact  that  the  prime  contract  is  of  the  cost 
type  should  not  raise  a  presumption  that  there  is  a  direct 
contractual  relationship  between  the  Government  and  the  party 
supplying  the  goods  and  services. 

2-4.  When  the  Government  enters  into  a  contract  with  an 
exclusive  sales  agent,  and  the  contract  expressly  names  the 
product  of  a  particular  supplier,  the  latter  is  still  regarded  as  a 
subcontractor  and  has  no  “standing  to  sue'  ’  the  United  States 
for  a  breach  of  contract. 
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2-5.  An  exception  to  the  no-privity  rule  can  be  found  in 
the  case  where  a  prime  contractor  acts  as  an  agent  of  the 
Government  for  the  purpose  of  buying  goods  or  services  on 
behalf  of,  or  in  the  name  of,  the  Government.  There  is  such  a 
close  relationship,  contractually,  between  the  vendor  and  the 
Government  that  it  is  doubtful  the  vendor  could  be  classified 
as  a  subcontractor. 

2-6.  An  unusual  example  of  the  no-privity  rule  occurred 
when  a  prime  contractor  asserted  that,  because  he  had  no 
contract  with  the  second-tier  subcontractor,  he  had  no  control 
over  the  sub  and  could  not  be  responsible  for  the  default  of  the 
subcontractor.  The  Court  of  Claims  agreed  ( Schweigert ,  Inc. , 
vs.  United  States  338  F2d697  ( 1 967) .  The  Government  quickly 
plugged  the  loophole  by  revising  the  Default  clause  to  include 
subcontractors,  at  any  tier  or  level ,  as  the  responsibility  of  the 
prime  contractor. 

2-7.  The  relationship  between  the  prime  contractor  and  a 
subcontractor,  and  that  between  the  Government  and  a 
subcontractor,  are  the  same  under  a  subcontract  where  consent 
is  granted  as  under  a  subcontract  not  requiring  consent.  Such 
problems  as  subcontract  prices  that  are  not  fair  and  reasonable, 
delays  caused  by  the  subcontractor,  defective  supplies 
furnished  by  the  subcontractor,  or  a  strike  at  the  subcontractor’s 
plant  are  treated  in  the  same  fashion,  regardless  of  whether 
the  subcontract  required  consent.  It  should  be  noted,  however, 
that  where  the  contract  required  consent  of  a  proposed 
subcontract,  any  arbitral^  or  unreasonable  delay  on  the  part 
of  the  contracting  officer  in  granting  consent  may  be  regarded 
as  excusable  to  the  contractor. 

2-8.  Consent  by  the  contracting  officer  does  not  constitute 
approval  of  the  terms  and  conditions  of  the  subcontract. 
Nevertheless,  consent  should  not  be  given  to  provision  in  the 
subcontract  purporting  to  give  the  subcontractor  the  right  of 
direct  appeal  to  the  Board  of  Contract  Appeals  (BCA).  The 
Government  is  entitled  to  the  management  services  of  the 
prime  contractor  in  adjusting  disputes  between  himself  and 
the  subcontractors.  The  contracting  officer  should  act  only  in 
disputes  arising  under  the  prime  contract,  and  then  only  with 
and  through  the  prime  contractor,  even  if  a  subcontractor  is 
affected  by  the  dispute  between  the  Government  and  the  prime 
contractor. 

2-9.  The  contracting  officer  should  not  refuse  consent  to  a 
subcontract  merely  because  it  contains  a  clause  giving  the 
subcontractor,  if  he  is  affected  by  a  dispute  arising  under  the 
prime  contract,  an  indirect  appeal  to  the  Board  through 
prosecution  of  such  an  appeal  by  the  prime  contractor  on  behalf 
of  the  subcontractor.  However,  such  a  clause  must  not  attempt 
to  obligate  the  contracting  officer  or  the  Board  to  decide 
questions  which  do  not  arise  between  the  Government  and 
the  prime  contractor,  or  which  are  not  recognized  under  the 
disputes  Clause  of  the  prime  contract.  Further,  it  must  not 
attempt  to  obligate  the  contracting  officer  to  notify  or  deal 
directly  with  the  subcontractor.  Such  a  clause  may  appro¬ 
priately  provide  that  the  prime  contractor  and  subcontractor 
will  be  equally  bound  by  the  contracting  officer’s  orthe  Boards' 
decision  on  a  dispute.  The  subcontractor’s  right  to  appeal 
under  such  a  clause  is  not  dependent  on  the  prime  contractor 
agreeing  with  the  sub  in  the  individual  dispute.  Even  though 
the  prime  might  agree  with  the  Government,  the  sub  can  assert 
the  right  of  appeal  in  the  subcontract  (Aero  Jet-General  Corp. , 
ASBCANo.  11739(1967)). 


2- 10.  The  prime  contractor  and  his  subcontractor  may  agree 
to  settle  disputes  by  arbitration.  The  results  of  such  arbitration, 
and  the  cost  resulting  therefrom,  however,  are  no  more  binding 
on  the  Government  than  are  the  results  of  a  judicial 
determination  or  a  voluntary  settlement;  they  are  subject  to 
independent  review  and  approval  under  the  prime  contract. 
The  contracting  officer  should  not  consent  to  provisions  in 
subcontracts  purporting  to  make  the  results  of  arbitration  (or 
judicial  determinations  or  voluntary  settlements)  binding  on 
the  Government. 

2-11.  Although  it  is  the  stated  policy  of  the  Government 
that  the  prime  contractor  is  selected  and  paid  for  management 
ability,  it  is  necessary  in  some  procurement  situations  to 
include,  in  the  contractual  instruments,  certain  controls  by 
the  Government  over  subcontracting  and  the  decision  between 
make-or-buy.  The  purchasing  activity,  with  the  help  of  the 
field  contract  administration  activities,  must  work  through 
the  prime  contract  to  make  certain  that  the  appropriate 
subcontract  policies  are  applied. 

2-12.  In  fixed-price  contracts,  the  clause  set  forth  in  DAR 
7-104.23  (FPR  1-3.703-28)  is  inserted  (see  Appendix  D  for 
text).  The  clause  is  self-deleting  in  firm-fixed  price  and  fixed- 
price-with-escalation  contracts.  However,  the  clause  does 
apply  to  unpriced  modifications  under  such  contracts. 

2-13.  The  Subcontract  Clauses  for  supply  and  research 
and  development  cost-reimbursement  contracts  are  similar 
but  somewhat  more  restrictive  than  the  clause  quoted  above 
for  fixed-price  contracts.  In  cost  sharing  contracts  where  the 
contractor’s  share  is  25  percent  or  more,  and  in  cost-plus- 
incentive  fee  (CPIF)  contracts  where  the  cost  incentive  provides 
for  both  a  swing  from  target  fee  of  at  least  plus  or  minus  3 
percent  and  a  contractor’s  overall  cost  share  of  at  least  10 
percent,  a  consent  is  not  required  for  subcontracts  (except 
subcontracts  for  research  and  development)  coming  under  a 
contractor’s  procurement  system  which  has  been  approved. 

2-14.  Under  cost-reimbursement  contracts,  the  contractor 
must  obtain  the  contracting  officer’s  consent  to  the  placement 
of;  (1 )  all  cost-reimbursement,  time-and-material,  and  labor- 
hours  subcontracts;  (2)  fixed-price  subcontracts  that  exceed 
$25,000  or  5  percent  of  the  contract  price;  (3)  any  subcontract 
for  special  tooling  in  excess  of  $1,000;  (4)  any  subcontract 
for  facilities;  and  (5)  any  subcontract  having  experimental, 
developmental,  or  research  work  as  one  of  its  purposes. 
However,  consent  is  not  required  for  fixed-price  subcontracts 
or  subcontracts  for  special  tooling,  if  the  contractor’s 
purchasing  system  has  been  approved  in  writing,  and  the 
subcontract  is  within  the  limitations  of  the  approval. 

2-15.  The  subcontract  consent  requirements  enable  the 
Government  to  review  proposed  subcontracts  and  the  necessity 
for  subcontracting,  the  technical  capabilities  of  the  prospective 
subcontractor,  reasonableness  of  the  costs,  subcontract  terms, 
type  of  subcontract,  and  scope  of  solicitation.  The  contracting 
officer’s  prior  written  consent  is  required  for  placement  of 
any  subcontract  for  experimental  research  or  development. 
This  provision  is  unique  to  Research  and  Development 
contracts  and  does  not  appear  in  cost-reimbursement  supply 
contracts.  Its  twofold  purpose  is  to  prevent  subcontracting  of 
the  work  for  which  the  prime  contractor  was  selected  and  to 
provide  close  control  over  justified  subcontracting.  With  regard 
to  subcontracts  for  facilities,  the  requirement  for  consent  of 
the  contracting  officer  does  not  permit  any  facilities  acquisi 
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tion  to  be  charged  to  the  Government  which  is  not  otherwise 
specifically  authorized.  One  purpose  of  the  requirement  for 
consent  to  subcontracts  for  facilities  is  to  provide  an  opportunity 
for  the  screening  of  Government  facilities,  and  review  of 
necessity,  where  the  contract  authorizes  the  contractor  to  ac¬ 
quire  certain  facilities  on  the  Government’s  account. 

2-16.  The  Subcontract  Clause  for  Time  and  Material  and 
Labor-Hour  Contracts,  DAR  7-901.10,  establishes 
requirements  for  subcontract  approval : 

Subcontracts  ( 1964  Mar.) 

(a)  No  contract  shall  be  made  by  the  contractor  for  the 
furnishing  of  any  of  the  work  herein  contracted  for  without 
the  written  approval  of  the  contracting  officer.  For  the  purpose 
of  this  clause,  purchase  of  raw  material  or  commercial  stock 
items  shall  not  be  considered  work. 

(b)  The  contractor  agrees  that  no  subcontract  placed  under 
this  contract  shall  provide  for  payment  on  a  cost-plus- 
percentage-of-cost  basis. 

FPR  covers  these  relationships  in  Section  1-7.402-8. 

2-17.  If,  as  a  result  of  the  contractor  procurement  system 
review  (CPSR),  the  administrative  contracting  officer 
determines  that  the  proposed  subcontract  action  is  unacceptable 
to  the  Government,  he  should  refuse  to  grant  consent,  and  so 
notify  the  prime  contractor.  Other  arrangements  must  then 
be  made  for  the  proposed  work.  This  may  involve  altering 
some  of  the  terms  of  the  subcontract,  or  it  may  require  the 
selectionof  another  subcontract  source.  This  will  depend,  of 
course,  on  the  particular  reasons  for  denying  consent. 

2-18.  The  use  of  what  is  considered  to  be,  under  the 
circumstances,  an  inappropriate  contractual  instrument  may 
be  cause  for  refusing  to  grant  consent.  For  example,  in  the 
Subcontracts  clause  of  the  prime  contract,  the  contractor  agrees 
that  “no  subcontract  placed  under  this  contract  shall  provide 
for  payment  on  a  cost-plus-a-percentage-of-cost  basis.” 
Obviously,  then,  a  CPPC  subcontract  would  not  be  approved 
by  the  administrative  contracting  officer  under  any 
circumstances.  On  the  other  hand,  cost-reimbursement,  time 
and  material,  and  labor-hour  subcontracts  may  be  acceptable 
in  many  instances;  but  the  administrative  contracting  officer 
should  be  hesitant  to  consent  to  repetitive  or  unduly  protracted 
use  of  such  types  of  subcontracts.  Under  those  conditions 
where  subcontractor  cost  or  pricing  data  and  certification  are 
required  (DAR  3-807.3),  consent  to  the  proposed  subcontract 
should  not  be  granted  by  the  administrative  contracting  officer 
unless  the  required  data  and  the  Certificate  of  Current  Cost  or 
Pricing  Data  are  obtained  in  the  prescribed  format. 

2-19.  Subcontracts  should  contain  all  clauses  required  by 
law  and  the  prime  contract.  They  should  also  contain  any 
clauses  needed  to  carry  out  the  requirements  of  the  prime 
contract,  even  though  there  is  no  specific  “flow  down” 
provision  in  the  prime  contract.  For  example,  the  contract 
should  require  subcontracts  to  provide  that  title  to  special 
tooling  and  capital  items,  fully  paid  for  under  the  subcontract, 
and  remaining  in  the  possession  of  the  subcontractors,  will 
pass  to  the  Government  whenever  the  prime  contract  provides 
for  the  vesting  of  such  title  in  the  Government.  Failure  of  the 
subcontract  to  contain  such  requirements  would  be  a  basis  for 
refusal  to  consent. 

2-20.  The  reasonableness  of  the  subcontract  price  is 
determined  by  the  presence  of  adequate  price  competition 
among  potential  subcontractors ,  or  by  price  and  cost  analysis . 


Although  an  apparently  unreasonable  price  may  not  be  sufficient 
reason  for  the  flat  refusal  to  consent  to  a  proposed  subcontract, 
it  may  cause  the  contracting  officer  to  question  the  contractor’s 
basis  for  acceptance. 

2-21.  If,  under  the  terms  of  the  prime  contract,  data  (as 
defined  in  DAR  9-201  (a))  are  to  be  furnished  to  the 
Government,  no  clause  of  any  subcontract  thereunder  will  be 
consented  to  which  has  the  effect  of  restricting  whatever  use 
the  Government  may  have  of  such  data. 

2-22.  The  Administrative  Contracting  Officer  (ACO)  is 
responsible  for  screening  the  Joint  Consolidated  List  of 
Debarred,  Ineligible  and  Suspended  Contractors  to  determine 
if  the  proposed  subcontractor  is  listed.  When  a  listed  firm  is 
proposed  as  a  subcontractor,  the  administrative  contracting 
officer  should  decline  to  consent  to  the  subcontract.  However, 
if  the  administrative  contracting  officer  considers  that  the 
placement  of  the  subcontract  with  the  listed  firm  is  in  the  best 
interests  of  the  Government,  he  may  make  such  a  recom¬ 
mendation  to  the  procuring  contracting  officer. 

2-23.  Determinations  concerning  prospective  subcon¬ 
tractors’  responsibility  is  generally  considered  a  function  to 
be  performed  by  the  prime  contractor.  However,  the 
contracting  officer,  in  reviewing  proposed  subcontracts,  is 
expected  to  make  use  of  all  available  sources  of  information 
in  satisfying  himself  that  proposed  contractors  are  responsible. 
Knowledge  of  previous  unsatisfactory  performance  by  a 
proposed  subcontractor,  or  evidence  of  questionable  financial 
capability,  may  be  sufficient  reason  to  withhold  consent— at 
least  until  the  feasibility  of  employing  alternate  sources  can 
be  explored.  An  impending  strike  at  the  plant  of  the  proposed 
subcontractor  may  also  be  cause  for  holding  up  consent  pending 
a  decision  on  availability  of  another  responsible  source. 

2-24.  Failure  to  include  subcontract  provisions  for  ade¬ 
quate  protection  and  care  of  Government  property  that  will 
come  into  the  proposed  subcontractor’s  control  (DAR 
13-102.2)  would  justify  withholding  consent  until  proper 
provisions  are  included.  Other  subcontract  deficiencies  that 
might  cause  the  Administrative  Contracting  Officer  to  withhold 
his  consent  would  be  the  failure  to  provide  suitable 
implementation  of  Government  requirements  for  Small 
Business  and  Labor  Surplus  Area  programs,  Equal 
Employment  Opportunity  Program,  Buy  American  Act, 
Excess  Profits  (Vinson-Tbammell  Act),  Davis-Bacon  Act, 
Copeland  Act,  and  other  labor  laws  and  regulations. 

2-25.  Consent  to  a  subcontract,  or  relief  from  the 
requirement  for  obtaining  consent  by  virtue  of  the  approval 
of  the  contractor’s  procurement  system,  does  not  constitute  a 
determination  as  to  the  acceptability  of  the  subcontract  price 
or  the  allowability  of  costs.  However,  it  should  minimize  the 
requirement  for  retroactive  review  of  subcontracts,  except 
cost-reimbursement,  unless  there  is  some  indication  that  the 
costs  may  be  unreasonable.  In  all  cases,  costs  resulting  from 
such  subcontracts  will  be  subject  to  the  test  of  allowability. 

2-26.  The  written  notice  to  the  contractor  should  identify 
the  subcontract,  and  advise  the  contractor  of  the  contracting 
officer’s  consent  or  refusal.  In  the  case  of  refusal,  justification 
will  be  given.  The  contracting  officer  may,  in  his  discretion, 
ratify,  in  writing,  a  subcontract  already  awarded.  Such  after- 
the-fact  action  constitutes  the  consent  required  by  the 
Subcontracts  clause. 


2-27.  When  submission  of  information  with  respect  to  a 
prospective  contractor’s  proposed  make-or-buy  program  is 
required,  the  solicitation  should  so  state,  and  should  clearly 
set  forth  any  special  factors  to  be  used  in  evaluating  the 
program.  The  contractor  should  consider  such  factors  as 
capability,  capacity,  availability  of  small  business  and  labor 
surplus  area  concerns  as  subcontract  sources,  contract 
schedules,  integration  control,  proprietary  processes,  and 
technical  superiority  or  exclusiveness.  Having  considered 
these  factors,  the  prospective  contractor  must  identify,  in  his 
proposed  make-or-buy  program,  that  work  which  he  or  his 
affiliates,  subsidiaries,  or  divisions  (1)  will  perform  as  “must 
make,”  (2)  will  subcontract  as  “must  buy,”  and  (3)  will 
perform  or  acquire  by  subcontract  as  “can  make  or  buy.  ’ '  The 
prospective  contractor  must  state  the  reasons  for  his 
recommendations  of  “must  make”  or  “must  buy"  in  sufficient 
detail  for  the  contracting  officer  to  determine  that  sound 
business  and  technical  judgment  have  been  applied  to  each 
major  element  of  the  program. 

2-28.  It  frequently  happens  that  the  design  status  of  the 
article  being  procured  does  not  permit  accurate  precontract 
identification  of  major  items  that  should  be  included  in  the 
make-or-buy  program.  When  this  is  the  case,  and  the  make- 
or-buy  program  is  to  be  incorporated  into  the  contract,  the 
prospective  contractor  should  be  notified  that  such  items  must 
be  added  to  the  program,  when  identifiable,  under  the 
“Changes  to  Make-or-Buy  Program.” 

2-29.  The  contractor  has  basic  responsibility  for  make- 
or-buy  decisions:  therefore,  the  contractor’s  recommendations 
should  be  accepted  unless  they  adversely  affect  the 
Government’s  interests  or  are  inconsistent  with  Government 
policy.  Evaluation  of  “must  make”  and  “must  buy”  items 
should  normally  be  confined  to  that  necessary  to  assure  that 
the  items  are  properly  categorized. 

2- 30.  If  the  Government  directs  placement  of  a  subcontract 
and  the  sub  fails  to  perform,  the  prime  is  likely  to  attempt  to 
disavow  responsibility,  since  it  had  no  choice  in  suppliers 
and  was  directed  by  the  Government  to  the  named 
subcontractor.  This  argument  is  successful  in  court  in  cases 
where  the  Government  imposed  the  sole  source  situation  after 
award  of  the  contract.  However,  when  the  sole  source  sub  is 
named  in  the  solicitation,  the  contractor  assumes  the  risk  and 
is  not  excused  from  the  default  of  the  sub  ( Aerokits ,  Inc. , 
ASBCA  No.  12324(1968)). 

3.  Miscellaneous  Clauses 

3- 1.  Among  the  various  clauses  of  Government  contracts, 
several  are  classified  as  miscellaneous.  These  clauses  range 
from  state  and  local  taxes,  and  military  security,  to  contract 
gratuities  and  liability  insurance.  In  this  section,  we  shall 
examine  some  of  these  clauses  in  order  to  gain  a  better 
understanding  of  their  importance  in  contract  law. 

3-2.  State  and  Local  Taxation.  The  Federal  Government 
may  not  be  taxed  by  State  and  Local  subdivisions,  and  it  resists 
indirect  taxation  in  the  form  of  taxes  levied  on  contractors  for 
doing  business  with  the  Government.  Tax  problems  are 
essentially  legal  problems,  and  contracting  officers  should 
request  the  assistance  of  legal  counsel  with  this  specialty.  The 
tax  provisions  used  in  fixed-price  contracts  are  set  forth  in 
DAR  Section  XI,  and  FPR  Section  1-1 1 .  Broadly  speaking. 


they  provide  that  all  applicable  Federal,  State,  and  Local  taxes 
be  included  in  the  total  contract  price  except  where  exemptions 
are  available  at  the  inception  of  the  contract  or  where  otherwise 
stated  in  the  contract.  The  clauses  provide  for  issuance  of 
exemption  certificates,  when  appropriate.  They  also  provide 
procedures  to  be  followed  if  an  included  or  reimbursable  tax 
is  levied,  removed,  or  changed  after  the  effective  date  of  the 
contract. 

3-3.  Ordinarily,  there  are  no  tax  clauses,  as  such,  in  cost- 
reimbursement  contracts.  However,  under  DAR  Section  XV, 
FPR  Section  1-15,  “Contract  Cost  Principles,”  taxes  paid  or 
accrued  by  the  contractor  in  the  performance  of  the  contract 
and  according  to  generally  accepted  accounting  principles 
are  allowable  items  of  cost  if  tax  exemptions  are  not  available. 
Exceptions  to  this  rule  include  federal  income  taxes  and  excess 
profit  taxes;  taxes  related  to  financing,  refinancing,  and 
refunding  operations;  and  special  assessments  on  land 
representing  capital  improvements. 

3-4.  If  state  tax  authorities  refuse  to  allow  legitimate  tax 
exemptions,  a  contractor  should  immediately  report  the  matter 
to  the  contracting  officer.  The  contracting  officer  usually 
requires  a  contractor  to  preserve  his  administrative  and  legal 
remedies  by  paying  the  tax  under  protest  or,  if  necessary,  by 
withholding  payment  pending  disposition  of  his  appeal. 

3-5.  Officials  Not  to  Benefit.  The  “Officials  Not  to 
Benefit’  ’  clause  (DAR  7- 1 03. 1 9;  FPR  1-7.102-1 7)  is  the  oldest 
mandatory  contract  clause  required  by  statute  on  this  subject 
(Title  41  USC  22).  It  applies  to  all  Government  contracts. 
The  clause  provides  that  no  member  of,  or  Delegate  to, 
Congress,  or  any  Resident  Commissioner,  shall  receive  any 
benefit  from  a  Government  contract.  This  is  designed  to  prevent 
“jobbing,”  seeking  private  gain  through  public  service. 

3-6.  The  clause  expressly  states  that  it  does  not  apply  to  a 
contract  made  with  a  corporation  for  the  corporations’  general 
benefit.  This  permits  the  Government  to  contract  with  a 
corporation  whose  president  happens  to  be  a  Member  of 
Congress. 

3-7.  The  statute  (Title  1 8  USC  43 1  and  432)  has  civil  and 
criminal  aspects.  Incase  of  violation,  both  parties  are  subject 
to  fine.  Any  prohibited  agreement  between  them  is  void.  If 
procurement  personnel  find  a  situation  covered  by  the  statute, 
they  should  notify  the  contracting  officer  for  further  referral 
of  the  matter  to  higher  authority. 

3-8.  Contract  Gratuities  Clause.  A  gratuities  clause  is 
included  in  Defense  contracts,  except  those  for  personal 
services.  This  clause  is  required  by  law  (Title  10  USC  Section 
2207).  The  clause  (DAR  7-104.16)  gives  the  Government 
special  rights  to  terminate  the  contract,  and  special  remedies 
against  the  contractor.  Termination  is  allowed  if  it  is  found, 
after  a  hearing,  that  a  contractor  offered  or  gave  any  gratuity 
to  any  employee  of  the  Government  to  influence  the  contract 
process.  Gratuities  include  entertainment  and  gifts  of  any  type. 
The  clause  applies  if  the  intent  was  to  secure  favorable 
treatment  in  the  awarding  of  the  contract,  or  the  making  of 
any  determination  relating  to  contract  performance.  Violation 
of  the  Gratuities  clause  is  also  a  ground  for  contractor 
debarment  under  DAR  1-604. 

3-9.  DAR,  Appendix  D,  establishes  procedures  for  notice 
to  the  contractor  of  alleged  violation  of  the  Gratuities  clause. 
It  also  sets  up  procedures  for  the  conduct  of  the  hearing  before 
the  Secretary  of  a  Military  Department  or  his  designee  If 


termination  is  warranted,  the  Government  has  these  remedies: 
(a)  breach  of  Contract  (contractor  default);  (b)  exemplary 
damages  (damages  in  excess  of  those  measured  by  the  actual 
harm  to  the  Government),  from  three  to  ten  times  the  cost  of 
the  gratuities  to  the  contract  ;  or  (c)  any  other  remedies  provided 
by  law  or  by  the  contract. 

3-10.  Bribery,  graft,  and  conflict  of  interest  are  widely 
regulated  by  law.  Congress  has  passed  criminal  statutes  that 
prohibit  a  Government  employee  from;  (a)  accepting  money 
or  anything  of  value  to  influence  an  official  act  (bribery  or 
graft);  (b)  participating  personally  on  behalf  of  the  Government 
in  official  dealings  with  a  firm  in  which  he  has  a  financial 
interest;  and  (c)  participating  as  agent  or  attorney  or  receiving 
payment  for  prosecuting  a  claim  against  the  United  States. 

3-11.  Title  18  USC  203  bars  Government  officers  and 
agents  from  directly  or  indirectly  soliciting,  receiving,  or 
agreeing  to  receive  any  payment  for  services  relating  to  any 
Government  contract,  claim  or  other  matter  in  which  the  United 
States  is  interested.  The  penalty  is  a  maximum  fine  of  $  1 0,000, 
imprisonment  for  two  years,  and  mandatory  disqualification 
from  Federal  office.  Section  203  dos  not  apply  to  retired 
military  officers  who  are  not  on  active  duty  or  otherwise  in 
Government  employ. 

3-12.  Part-time  consultants  (special  employees  who  work 
for  the  Government  not  more  than  130  days  in  any  period  of 
365  consecutive  days)  are  treated  separately  under  the  section. 
They  are  subject  to  it  in  two  matters:  those  in  which  they  have 
participated  personally  and  substantially  in  their  Government 
capacities,  and  those  pending  in  the  Department  or  agency  in 
which  they  serve.  The  second  restriction  does  not  apply, 
however,  if  the  part-time  employee  has  served  no  more  than 
60  days  in  the  preceding  365-day  period. 

3-13.  Title  18  USC  205  prohibits  officers  and  employees 
from  two  activities:  (1)  they  must  not  act  as  agents  or  attorneys 
for,  or  aid  or  assist  in  the  prosecution  of,  any  claim  against 
the  United  States;  and  (2)  they  must  not  represent  any  person 
or  agent  as  attorney  before  the  Government  in  any  matter  of 
Government  interest. 

3-14.  Special  part-time  employees  are  treated  as  they  are 
in  Section  203,  above.  They  are  subject  to  Section  205  only  in 
matters  in  which  they  have  participated  personally  and 
substantially  in  a  Government  capacity.  If  the  employee  has 
served  in  his  agency  more  than  sixty  days  during  the  year,  the 
section  covers  all  matters  pending  before  that  agency.  Limited 
waivers  of  the  section  are  possible  for  part-time  employees 
(upon  certification  by  the  head  of  the  agency  and  publication 
in  the  Federal  Register). 

3-15.  Covenant  Against  Contingent  Provisions. 
Department  of  Defense  contracts  contain  a  clause  entitled 
“Covenant  Against  Contingent  Fees’ ’  (DAR  7-103.20).  The 
clause  is  intended  to  prevent  the  use  of  purchased  influence  in 
obtaining  Government  contracts.  It  requires  a  warranty  from 
the  contractor  that  he  did  not  employ  any  person  to  solicit  or 
secure  the  contract  for  a  commission,  percentage,  brokerage, 
or  contingent  fee.  It  is  included  in  contracts,  as  directed  by 
the  Defense  Acquisition  Regulation,  in  accordance  with  Title 
10  USC  2306(b)  and  Executive  Order  9001.  The  clause  is 
required  in  all  contracts  (except  construction  contracts  under 
$10,000)  placed  by  formal  advertising  which  use  Standard 
Form  19  or  19a;  but  it  does  not  apply  to  bona  fide  employees 
or  bona  fide  established  commercial  or  selling  agencies 


maintained  by  the  contractor  to  secure  business  The  clause 
also  prohibits  contingent  fees  for  information  leading  to  a 
contract.  No  matter  what  the  payment  is  called,  itfallswithin 
the  clause  if  it  depends  partly  or  wholly  upon  success  in  gening 
the  contract. 

3-16.  Appropriate  action  is  taken  when  a  violation  is 
discovered.  If  discovered  before  award,  the  bid  or  offer  may 
be  rejected.  During  contract  performance,  the  Government 
can  annul  the  contract  without  liability;  or  it  can  recover  the 
contingent  fees  paid  by  the  contractor.  Violation  of  the  covenant 
also  justifies  debarment  of  a  contractor  under  DAR  I  -604.  It 
may  warrant  referral  of  the  case  to  the  Department  of  Justice. 

3- 1 7.  Differences  as  to  “bona  fide  employees”  and  “bona 
fide  established  commercial  or  selling  agencies”  have  made 
enforcement  difficult  at  times.  To  promote  uniformity,  DAR 
1  -505 . 3  and  1  -505 .4  set  forth  criteria  for  deciding  the  question: 

“Bona  Fide  Employee"  means  an  individual,  including  a  corporate 
officer,  employed  by  a  concern  in  good  faith  to  devote  his  full  time  lo 
such  concern  and  no  olh-r  and  over  whom  Ihe  concern  has  lhe  righl  lo 
exercise  supervision  and  conlrol  as  lo  lime,  place,  and  manner  of 
performance  of  work. 

3-18.  The  Defense  Acquisition  Regulation  recognizes  that 
some  concerns,  especially  small  business,  may  employ 
individuals  who  represent  other  concerns;  and  makes 
allowances  for  them.  A  person  may  be  a  bona  fide  employee 
whether  his  compensation  is  a  fixed  salary,  a  percentage,  a 
commission,  or  other  contingent  basis  when  customary  in  the 
trade;  but  his  employment  must  indicate  some  continuity, 
and  it  must  not  be  related  to  obtaining  specific  Government 
contracts. 

3-19.  Neither  an  individual  nor  an  agency  is  a  bona  fide 
employer  if  he  or  it  seeks  to  obtain  a  contract  through  improper 
influence.  Nor  is  it  bona  fide  if  it  claims  to  be  able  to  obtain 
contracts  in  that  manner.  Improper  influence  means  influence, 
direct  or  indirect,  that  tends  to  induce  a  Government  employee 
to  consider  the  award  of  a  contract  on  other  than  the  merits  of 
the  matter. 

3-20.  Solicitations  for  bids  in  advertised  procurements 
contain  a  representation  that  the  bidder  must  make  with  regard 
to  contingent  fees.  Similar  representations  are  obtained  from 
the  contractor  in  negotiated  procurements.  A  form  is  available 
for  inclusion  in  the  solicitation.  It  states  that  the  bidder 
represents  that  he  has,  or  has  not,  employed  any  company  or 
person,  other  than  a  full-time  bona  fide  employee  working 
solely  for  the  bidder,  to  solicit  or  secure  the  contract.  The 
form  also  requires  the  bidder  to  state  whether  he  has,  or  has 
not,  paid  or  agreed  to  pay  any  person  other  than  a  full-time 
bona  fide  employee  working  solely  for  the  bidder,  any  fee  or 
other  payment  contingent  on,  or  to  result  from,  award  of  the 
contract. 

3-21.  Note  that  the  representation  the  bidder  makes  in 
this  form  is  broader  than  the  coverage  of  the  covenant.  As 
explained  above,  it  is  not  essential  that  selling  agencies  be 
employed  full  time  to  avoid  a  violation;  yet  the  representation 
requires  an  affirmative  statement  whenever  such  employment 
occurs.  This  is  intended  to  reveal  the  possibility  of  a  violation. 
The  contracting  officer  can  then  follow  up  preliminary 
information  by  a  request  for  more  detailed  data. 

3-22.  If  an  offeror  or  bidder  fills  in  either  part  of  the 
representation  in  the  affirmative,  he  is  required  to  submit 
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Standard  Form  1 19,  “Statement  on  Contingent  Fees.” 
Submission  is  usually  required  only  from  successful  bidders 
and  contractors.  Information  on  whether  the  covenant  against 
contingent  fees  would  be  violated  may  also  be  requested. 

3-23.  An  offeror  or  bidder  who  has  previously  completed 
the  form  may  be  allowed  to  reaffirm  it.  He  does  this  by 
submitting  a  signed  statement:  (a)  telling  when  the  form  was 
submitted;  (b)  identifying,  by  number,  the  invitation  or  contract 
that  was  involved;  and  (c)  representing  that  the  information 
previously  submitted  is  still  true  and  applicable. 

3-24.  In  advertised  procurements,  contract  award  need 
not  be  delayed  pending  receipt  of  Standard  Form  1 19  (or  the 
substitute  statement).  In  negotiated  procurements,  it  should 
be  delayed  unless  the  Secretary,  or  his  representative, 
determines  that  the  interests  of  the  Government  require 
otherwise.  Delay  in  furnishing  the  information  is  not  treated 
as  refusal.  Refusal  requires  rejection  of  the  bid  or  offer. 

3-25.  Military  Security  Requirements.  A  contract  with 
the  Government  may  involve  “classified”  military 
infoimation,  or  matter  which  the  contractor  must  keep  safe 
against  unlawful  dissemination,  duplication,  or  observation 
in  the  interest  of  national  security.  This  includes  not  only 
plans  and  specifications,  or  any  other  documents  containing 
such  information,  but  also  oral  information  and  recordings, 
and  all  materials  from  which  they  are  made  and  the  processes 
involved  in  their  manufacture.  All  contracts  which  are 
classified  by  a  Department  as  ‘  ‘Confidential’  ’  or  higher,  and 
any  other  contracts  whose  performance  will  require  access  to 
classified  information  or  material,  must  contain  a  Military 
Security  clause.  The  contractor  undertakes  to  safeguard  all 
classified  elements  of  the  contract,  and  to  maintain  a  system 
of  security  controls  in  accordance  with  Government  prescribed 
standards. 

3-26.  Representatives  of  the  military  departments  having 
security  responsibility  over  the  facility,  and  representatives 
of  the  contracting  military  departments,  have  the  right  to 
iaspect,  at  reasonable  intervals,  the  procedures,  methods,  and 
facilities  utilized  by  the  contractor  in  complying  with  the 
security  requirements  under  the  contract. 

3-27.  If,  subsequent  to  the  date  of  the  contract,  the  security 
classifications  or  security  requirements  under  the  contract 
are  changed  by  the  Government,  and  the  security  costs  under 
the  contract  are  thereby  increased  or  decreased,  the  contract 
price  is  subject  to  an  equitable  adjustment  by  reason  of  such 
increased  or  decreased  costs.  This  equitable  adjustment  is 
accomplished  in  the  same  manner  as  if  such  changes  were 
directed  under  the  Changes  clause  in  the  contract. 

3-28.  The  contractor  is  required  to  insert,  in  all  of  his 
subcontracts  that  involve  access  to  classified  information, 
provisions  which  conform  substantially  to  the  language  of  the 
clause  discussed  herein.  The  contractor  also  agrees  to  submit 
for  security  clearance  any  subcontractor  proposed  by  him  for 
furnishing  supplies  and  services  which  will  involve  access  to 
classified  information. 

3-29.  The  contract  clause  permitting  “Assignment  of 
Claims' '  states  that  in  no  event  shall  copies  of  the  contract  or 
of  any  plans,  specifications,  or  other  documents  relating  to 
the  work  under  the  contract,  if  marked  “Top  Secret,” 
"Secret."  or  “Confidential,”  be  furnished  to  any  assignee 


thereunder  without  prior  written  authorization  by  the 
contracting  officer.  Even  apart  from  the  contractual  obligation, 
unauthorized  disclosure  of  classified  information  might  subject 
a  contractor  to  criminal  penalties  under  the  Espionage  Act. 

3-30.  Liability  Insurance.  The  cost-reimbursement 
contract  contains  a  provision  that  the  contractor  shall  procure 
and  maintain  such  bonds  and  insurance  in  such  forms,  in  such 
amounts,  and  for  such  length  of  time  as  the  contracting  officer 
may  require;  and  that  the  contactor  will  be  reimbursed  for 
such  bonds  and  insurance.  It  also  provides  that  the  contractor 
shall  give  the  contracting  officer  notice  of  any  suit  begun  or 
claim  made  against  him  arising  out  of  the  performance  of  the 
contract,  the  cost  of  which  is  reimbursable  to  the  contractor 
and  the  risk  of  which  is  uninsured,  or  in  which  the  amount 
claimed  exceeds  the  limits  of  the  coverage  under  his  insurance 
policies.  The  contractor  is  required  to  furnish  the  Government 
all  pertinent  papers  received.  In  certain  cases,  the  contractor 
wiil  assign  to  the  Government  all  his  rights  arising  out  of  the 
asserted  claims  (except  those  against  the  Government).  If 
required,  the  contractor  will  authorize  representatives  of  the 
Government  to  settle  or  defend  the  claim,  and  to  represent  or 
take  charge  of  any  litigation  affecting  the  contractor,  to  the 
extent  that  third  party  claims  against  the  contractor  are  covered 
by  insurance.  Such  claims,  however,  do  not  generally  concern 
the  Department  of  Defense,  since  it  has  no  liability  in  that 
regard.  However,  in  the  absence  of  such  insurance,  or  in  the 
case  of  excess  liability,  the  settlement  of  claims  of  third  patties 
caused  by  employees  of  the  contractor  in  the  performance  of 
the  contract,  as  well  as  compensation  to  employees  for 
industrial  injuries  or  occupational  diseases  suffered  in  the 
performance  of  the  contract ,  might  well  be  items  of  allowable 
costs. 

3-31 .  Normally,  in  fixed-price  contracts,  the  Government 
is  not  concerned  about  insurance  coverage  maintained  by  the 
contractor,  or  even  the  lack  of  it.  However,  in  some  cases, 
where  the  Government  work  is  separable  from  the  contractor’s 
other  activity,  the  Government  assumes  the  risks,  or  makes 
available  special  insurance  policies,  in  order  to  eliminate  or 
reduce  prohibitively  high  insurance  costs.  Examples  are  (1) 
the  practice  of  excusing  contractors  under  a  Flight  Risk  clause 
from  responsibility  for  loss  or  damage  to  aircraft  resulting 
from  flight  testing,  and  (2)  blanket  accident  insurance  covering 
employees  exposed  to  extra  hazards  (made  available  at 
preferential  cost). 

3-32.  The  principle  of  assumption  of  risk  by  the 
Government  can  be  extended  to  cover  the  whole  performance 
of  a  contract  in  cases  where  the  contractor,  contemplating 
hazardous  work  for  the  Department  of  Defense,  finds  liability 
and  property  damage  insurance  extremely  expensive,  or 
impossible  to  obtain.  When  the  contractor  insists  on  getting  a 
broader  indemnification  than  is  permitted  by  the  standard  DAR 
clause  referred  to  above,  it  is  sometimes  necessary  to  resort 
to  special  statutory  authority. 

3-33.  If  a  contractor  is  not  chargeable  with  any  breach  of 
his  contractual  duties  and  obligations  under  a  cost- 
reimbursement  type  contract,  he  may  be  reimbursed  for  losses 
or  damages  incurred  in  the  performance  of  the  contract  as  an 
element  of  his  actual  costs. 
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CHAPTER  16 


The  Disputes  Procedure 


THIS  CHAPTER  will  concern  itself  with  the  disputes  process 
in  the  Government  contract  context.  We  will  study  the  nature 
of  the  process,  both  old  and  new.  The  Contract  Disputes  Act 
of  1978  (hereafter  the  CDA)  has  significantly  changed  the 
historical  disputes  procedure  by  introducing  a  statutory  process 
having  major  differences  for  resolving  conflicts  arising  under 
a  Government  contract. 

1.  “Dispute”  Defined 

1-1.  A  “dispute”  must  be  more  than  a  mere  disagreement 
between  the  contracting  parties.  To  launch  the  disputes  process 
and  to  put  an  end  to  the  discussions  concerning  the  disagree¬ 
ment,  a  final  decision  by  the  Contracting  Officer  is  required. 

1-2.  Once  such  final  decision  is  made,  we  are  thereafter 
engaged  in  the  “verbal  controversy”  which  is  the  dictionary 
definition  of  ‘  ‘dispute.  ’  ’  Although  another  dictionary  definition 
of  “dispute”  is  to  “argue  irritably  or  with  irritating 
persistence,”  the  disputes  process  is  intended  to  put  an  end  to 
such  arguing. 

1-3.  A  dispute  is  an  honorable  proceeding.  Honest  disputes 
over  performance  and  interpretation  of  contract  provisions  can 
arise  in  even  the  smoothest  contract  situations,  and  honest 
differences  do  not  indicate  bad  faith.  Even  the  clearest  contract 
terms  and  conditions  can  give  rise  to  the  necessity  of 
interpretation.  Resolution  by  mutual  agreement  is  frequently 
possible.  When  agreement  is  not  possible,  statutory  or 
regulatory  resolution  is  provided.  Such  resolution  takes  the 
form  of  administrative  or  judicial  remedies. 

1- 4.  Historically,  administrative  remedies  were  provided 
for  by  contract,  e.g.,  the  Disputes  Clause.  Judicial  remedies, 
provided  for  by  statute,  were  available  in  certain  cases  where 
the  Government  waived  its  sovereign  immunity  and  consented 
to  be  sued.  The  principle  that  “one  must  exhaust  one’s  adminis¬ 
trative  remedies  before  seeking  a  judicial  remedy”  prevailed 
until  the  passage  of  the  CDA. 

2.  The  Pre-CDA  Disputes  Clause 

2- 1 .  The  standard  pre-CDA  Disputes  Clause  was  contained 
in  the  General  Provisions  of  the  fixed-price  supply  contract. 

Disputes 

(a)  Except  as  otherwise  provided  in  this  contract,  any  dispute 
concerning  a  question  of  fact  arising  under  this  contract  which  is 
not  disposed  of  by  agreement  shall  be  decided  by  the  Con¬ 
tracting  Officer,  who  shall  reduce  his  decision  to  writing  and 
mail  or  otherwise  furnish  a  copy  thereof  to  the  Contractor. 


The  decision  of  the  Contracting  Officer  shall  be  final  and 
conclusive  unless,  within  30  days  from  the  date  of  receipt  of 
such  copy,  the  Contractor  mails  or  olherwise  furnishes  to  the 
Contracting  Officer  a  written  appeal  addressed  to  the  Secre¬ 
tary.  The  decision  of  the  Secretary  or  his  duly  authorized 
representative  for  the  determination  of  such  appeals  shall  be 
final  and  conclusive  unless  determined  by  a  court  of  competent 
jurisdiction  to  have  been  fraudulent,  or  capricious,  or  arbi¬ 
trary,  or  so  grossly  erroneous  as  necessarily  to  imply  bad  faith, 
or  not  supported  by  substantial  evidence.  In  connection  with 
any  appeal  proceeding  under  this  clause,  the  Contractor  shall 
be  afforded  an  opportunity  to  be  heard  and  to  offer  evidence 
in  support  of  its  appeal.  Pending  final  decision  of  a  dispute 
hereunder,  the  Contractor  shall  proceed  diligently  with  the 
performance  of  the  contract  and  in  accordance  with  the 
Contracting  Officer’s  decision. 

(b)  This  “Disputes”  clause  does  not  preclude  consideration 
of  law  questions  in  connection  with  decisions  provided  for  in 
paragraph  (a)  above;  provided,  that  nothing  in  this  contract 
shall  be  construed  as  making  final  the  decision  on  any  admin- 
i  strati  ve  official ,  representative ,  or  board  on  a  question  of  law. 

2-2.  A  thorough  understanding  of  this  clause  is  necessary 
for  two  reasons;  ( 1 )  disputes  arising  prior  to  the  effective  date 
of  the  CDA  (1  March  1979)  may  still  be  in  the  process  of 
resolution  under  this  provision ;  and  (2)  the  new  Disputes  Clause 
under  the  CDA  (which  follows,  infra)  presumes  knowledge  of 
the  disputes  process  as  more  clearly  defined  by  the  historical 
provision,  above. 

2-3.  Since  this  clause  is  of  more  than  historical  significance, 
a  further  study  of  its  provisions  is  in  order.  An  analysis  of  its 
provisions  follows: 

(a)  “Except  as  otherwise  provided  in  this  contract  ...” 
This  phrase  suggests  that  other  methods  of  resolution  provided 
by  the  contract,  e.g.,  liquidated  damages,  may  be  in  order. 

(b) “.  .  .  any  dispute  concerning  a  question  of  fact  arising 
under  this  contract  which  is  not  disposed  of  by  agreement.  .  .  ” 
This  administrative  resolution  is  concerned  with  the  disposition 
of  issues  of  fact.  We  also  note  that  disposal  of  disputes  by 
agreement  between  parties  is  emphasized  and  encouraged  by 
reference  to  such  disposition. 

(c)  “.  .  .  shall  be  decided  by  the  Contracting  Officer.  .  .  ” 
At  this  point,  the  realities  of  contracting  with  the  Government 
strike  home.  The  uninitiated  contractor  may  be  shocked  to 
learn  that  the  so-called  equal  bargaining  positions  of  the  parties 
seem  to  be  contradicted  by  a  provision  permitting  a  unilateral 
decision  by  the  Government's  agent  on  questions  of  paramount 
importance. 
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(d)  .  .  who  shall  reduce  his  decision  to  writing  and  mail 
or  otherwise  furnish  a  copy  thereof  to  the  Contractor.  ’  ’  This  is 
the  first  element  of  due  process-fair  notice.  There  must  be  a 
writing  and  the  writing  must  be  furnished  the  Contractor. 

(e)  ’  ‘The  decision  of  the  Contracting  Officer  shall  be  final 
and  conclusive  unless,  within  30  days  from  the  date  of  receipt 
of  such  copy,  the  Contractor  mails  or  otherwise  furnishes  to 
the  Contracting  Officer  a  written  appeal  addressed  to  the 
Secretary.”  This  portion  of  the  clause  does  not  mean  what  it 
purports  to  say.  The  30-day  limitation,  though  firm  in  the 
opinion  of  the  ASBCA  (Maney  Aircraft  Parts,  Inc. ,  ASBCA 
1 4363 ,70-1 BCA 18076)  was  considered  by  the  Court  of  Claims 
to  be  contractual,  not  jurisdictional,  and  therby  waivable  for 
“good  cause”  or  “justifiable  excuse”  (Ct  Cl  191-70,  June 
20, 1973).  Further,  appeals  addressed  to  the  Contracting  Officer 
were  considered  proper  by  virtue  of  the  law  of  agency  whereby 
notice  to  the  agent  is  imputed  to  the  principal. 

(f)  “The  decision  of  the  secretary  ....  etc.,  ...”  is 
probably  the  most  noteworthy  portion  of  the  clause,  since  it 
embodies  the  Anti-Wunderlich  Acts  (see  infra)  grounds  for 
appeal  of  administrative  determinations  on  questions  of  fact: 
".  .  .  fraudulent,  or  capricious,  or  arbitrary,  or  so  grossly 
erroneous  as  necessarily  to  imply  bad  faith  or  not  supported 
by  substantial  evidence.  ’  ’  The  student  of  Administrative  Law 
will  recognize  these  grounds  as  being  in  common  and  general 
use  in  the  administrative  appeals  process.  Unfortunately,  the 
latest  disputes  provision  (which  follows)  does  not  call  out  these 
elements,  referring  only  to  the  CDA  which  continues  to 
recognize  these  Anti-Wunderlich  standards.  Of  great 
significance  to  both  the  Government  and  the  contractor,  the 
parties  are  now  imputed  with  knowledge  of  these  standards  by 
operation  of  law,  since  they  are  included  in  the  statute  (CDA) 
even  though  no  longer  in  the  regulation  (Disputes  Clause). 

(g)  “In  connection  with  any  appeal  proceeding  under  this 
clause,  the  contractor  shall  be  afforded  an  opportunity  to  be 
heard  and  to  offer  evidence  in  support  of  its  appeal .  ’  ’  This  is 
the  other  element  of  due  process:  an  opportunity  to  be  heard. 
This  portion  of  the  clause  is  cursory  and  incomplete.  Offering 
evidence  in  support  of  an  appeal  is  only  part  of  the  story. 
Everything  required  by  administrative  due  process  is  included, 
e.g.,  a  fair  hearing  in  proper  forum,  a  good  record,  the 
opportunity  to  cross-examine,  proper  rules  of  procedure,  etc. 

(h)  “Pending  final  decision  of  a  dispute  hereunder,  the 
contractor  shall  proceed  diligently  with  the  performance  of 
the  contract  in  accordance  with  the  Contracting  Officer’s 
decision .  ’  ’  Here,  again ,  we  squarely  face  the  unilateral  authority 
of  the  sovereign  in  making  a  decision  binding  the  contractor  to 
continued  performance,  though  he  may  vehemently  disagree 
with  such  decision.  The  penalty  for  failure  to  continue 
performance  would  be  a  breach  of  contract  and  a  total 
termination  by  default. 

(i)  The  balance  of  the  clause  (sub-paragraph  (b))  reiterates 
the  Anti- Wunderlich  Act  caveat  that  questions  of  law,  though 
considered  in  the  administrative  adjudication,  can  only  be 
finally  resolved  under  judicial  function. 

There  we  have  it— administrative  adjudication  explained  in 
brief.  This  “old”  clause  is  still  operative.  It  contains  elements 
which  the  “new”  clause  omits;  it  appears  to  be  more  definitive 
and  precise  in  its  terminology;  it  is  the  fundament  for  a  thorough 
understanding  of  the  disputes  procedure,  whether  historical 
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or  current.  It  must  be  thoroughly  understood  and  digested  by 
the  serious  student  of  administrative  procedure. 

3.  The  Disputes  Process  in  Historical  Perspective 

3- 1 .  An  important  part  of  understanding  the  disputes  process 
is  a  study  of  the  major  historical  events  leading  up  to  the  CDA 
of  1978. 

(a)  United  States  v.  Wmderlich  (342  US  98,  1951).  The 
contractor  sued  in  the  Court  ofClamis,  following  adisagreement 
with  the  contracting  officer’s  decisions  on  venous  disputes 
during  performance  of  a  contract  to  build  a  dam.  The  Cour*  of 
Claims  granted  relief  on  the  basis  that  the  departmental  decision 
was  “arbitrary,”  “capricious,"  and  “grossly  erroneous.” 
Fraud  was  not  alleged  nor  proved.  The  Supreme  Court  held 
that  the  finality  of  the  department  head’s  decision  must  be 
upheld  unless  it  were  founded  on  fraud,  alleged  and  proved. 
Citing  cases  upholding  the  finality  of  departmental  decision¬ 
making  ( United  States  v.  Moorman,  338  US  457)  and  the 
necessity  of  proving  fraud  ( United  States  v.  Colorado  Anthracite 
Co. ,  225  US  2 1 9, 226)  or  at  least  gross  mistake  implying  bad 
faith  ( Ripley  v.  United  States,  223  US  695,  704),  in  order  to 
gain  relief,  the  only  ameliorating  factor  of  what  otherwise 
could  be  considered  a  harsh  anti-contractor  position  was  the 
Court’s  statement.  .  .  “If  the  standard  of  fraud  that  we  adhere 
to  is  too  limited,  that  is  a  matter  for  Congress.” 

(b)  The  Administrative  Disputes  Act  of  1954  (Anti- 
Wunderlich  Act),  41  USC  Sec  321  and  322,  May  1 1,  1954. 
By  this  Act,  Congress  acted  to  ameliorate  the  impact  of  the 
decision  in  the  Wunderlich  case.  Simply  stated,  four  new 
grounds  for  relief  from  administrative  decisions  on  questions 
of  fact  were  added  to  the  court-mandated  standard  of  fraud: 
“capricious,  or  arbitrary,  or  so  grossly  erroneous  as  necessarily 
to  imply  bad  faith,  or  is  not  supported  by  substantial  evidence.  ” 

(c)  United  States  v.  Carlo  Bianchi  &  Co. ,  Inc. ,  373  US  709 
( 1 963) .  In  another  construction  contract  involving  the  building 
of  a  diversionary  tunnel ,  the  contractor  sought  relief  under  the 
Changed  Conditions  (now  Differing  Site  Conditions)  article 
of  the  contract.  Following  the  denial  of  its  appeal  before  the 
Board  of  Claims  and  Appeals  of  the  Corps  of  Engineers  (1948), 
the  contractor  appealed  to  the  Court  of  Claims  (1954)  under 
the  new  Anti-Wunderlich  standards.  The  Court’s  Commissioner 
(now  Thai  Judge)  allowed  the  introduction  of  new  evidence  (de 
novo)  despite  the  Government’s  position  that  the  review  should 
be  made  on  the  administrative  record.  Citing  Volentine  and 
Littleton  v.  United  States,  136  Ct  Cl  638,  the  Court  held  that 
trial  in  the  Court  of  Claims  should  not  be  limited  to  the  admin¬ 
istrative  record,  but  should  be  de  novo.  The  Government 
appealed  to  the  US  Supreme  Court.  That  Court  reversed,  the 
majority  upholding  the  principle  that  appeals  should  be  made 
on  the  administrative  record.  The  contractor,  however,  was 
ultimately  victorious  wherein  by  Private  Law  9 1  -234  (January 
2,  1971)  the  case  was  reviewed  by  ENGBCA  which  decided 
some  27  years  (August  30, 1 973)  after  the  contract  was  initiated 
that  the  contractor  was  entitled  to  his  claim.  Knowledgeable 
contracting  personnel  still  refer  to  protracted,  long-continuing, 
and  still  unresolved  matters  by  the  epitaph  “Shades  of  Bianchi’s 
ghost!” 

(d)  United  States  v.  Utah  Construction  and  Mining  Co. , 
384  US  394  and  United  States  v.  Anthony  Grace  &  Sons  Inc. , 
384US424(1 966)  .These  cases ,  heard  on  the  same  day  by  the 
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Supreme  Court,  reaffirmed  the  importance  of  the  administra¬ 
tive  remedy  and  the  exhaustion  of  such  remedy  before  seeking 
judicial  relief.  It  was  reiterated  that  the  record  made  before  the 
Board  was  the  record  upon  which  an  appeal  would  be  made. 
There  would  be  no  trial  de  novo  except  in  certain  exceptional 
situations.  Once  again,  the  Supreme  Court  resoundingly 
reaffirmed  its  support  for  the  administrative  process. 

(e)  S  &  E  Contractors,  Inc.  v.  United  States,  406  US  1 , 
(1972).  A  construction  contractor  with  the  AEC  was  refused 
payment  for  certain  claims  upon  which  the  parties  in  privity 
were  agreed.  The  Comptroller  General  and,  later,  the 
Department  of  Justice  refused  to  recognize  the  accord  and 
took  a  position  contra  both  the  AEC  and  S&E.  The  Government, 
in  fact,  was  appealing  its  own  decision!  Was  this  a  ‘  ‘dispute’  ’ 
within  the  purview  of  the  Disputes  Clause?  The  matter  was 
resolved  when  the  Supreme  Court  took  the  Comptroller  General 
out  of  the  contract  appeals  process,  and  denied  the  Department 
of  Justice’s  claim  of  the  right  to  represent  the  Government  in 
appealing  a  decision  of  an  administrative  agency  in  cases  other 
than  those  involving  fraud.  Attempts  to  interpret  and  clarify 
the  provisions  of  the  Administrative  Disputes  Act  of  1954 
(Anti- Wunderlich  Act)  continued,  leading  to  the  CDA  of  1 978. 

4.  The  Contract  Disputes  Act  of  1978  (PL  95-563 ;  92  Stat 
2382) 

4-1.  The  Act,  following  certain  reforms  proposed  by  the 
Commission  on  Government  Procurement  (1972),  provides 
for  significant  changes  in  Government  contract  remedies.  It 
‘  ‘judicializes’  ’  the  disputes  process  to  a  high  degree.  It  provides 
for  procedures  that  shall  be  followed  in  all  contracts  entered 
into  since  1  March  1979. 

4-2.  The  CDA  initsentiretycanbefoundunderChapter  16 
of  Appendix  F  in  this  text.  However,  a  brief  summary  of  its 
most  pertinent  provisions  is  in  order: 

( 1)  It  confers  jurisdiction  in  Boards  of  Contract  Appeals  on 
“all  claims  arising  under  (or  related  to)  the  contract.”  The 
Boards  thereafter  have  had  authority  to  hear  and  decide  not 
only  the  usual  historically  disputed  claims,  (e.g.,  constructive 
changes;  equitable  adjustments),  but  also  claims  involving 
reformation,  rescission,  or  breach  of  contract. 

(2)  The  formerly  30-day  appeal  period  following  a 
Contracting  Officer’s  final  decision  is  now  extended  90  days. 

(3)  A  certification  requirement  has  been  added.  The 
Contractor  must  now  certify  that  its  claim  is  accurate  and 
complete  to  the  best  of  the  Contractor’s  knowledge  and  belief, 
and  that  the  claim  is  made  in  good  faith . 

(4)  The  Office  of  Federal  Procurement  Policy  (OFPP)  gains 
additional  stature  by  becoming  involved  in  the  organization  of 
Boards  of  Contract  Appeals ,  and  in  issuing  rules  of  procedure 
in  administrative  adjudication  by  such  boards. 

(5)  The  Contractor  now  has  the  option  of  choosing  an  ad¬ 
ministrative  remedy  or  a  judicial  remedy.  It  may  now  appeal  to 
a  BCA  or  directly  to  the  Court  of  Claims. 

(6)  The  Government  now  can  seek  judicial  review  of  board 
decisions  (contra  S&E,  supra). 

(7)  Interest  on  Contractor  claims  now  accrues  from  the  date 
the  claim  is  received  rather  than  from  the  date  of  the  Contract  ing 
Officer’s  decision. 

(8)  Stiff  anti-fraud  provisions  on  contractor  claims  are  now 
operative. 


(9)  Except  for  TVA  cases,  District  Courts  no  longer  have 
jurisdiction  over  Contractor  appeals. 

(10)  BCA  personnel  are  subject  to  a  careful  selection  process, 
and  board  status  and  prestige  is  futher  enhanced. 

4-3.  As  a  result  of  the  CDA,  Boards  of  Contract  Appeals 
now  appear  to  have  the  status  and  jurisdictional  authority  of 
“administrative  courts.  ’  ’  This  is  not  surprising  in  that  the  entire 
history  of  the  administrative  process,  as  reviewed  in  the 
significant  procedural  events  in  the  historical  perspective  of 
the  disputes  process,  above,  has  favored  the  establishment  of 
such  adjudicatory  bodies. 

4- 4.  In  summary,  we  now  have  statutory  authority  supporting 
the  process  of  settlement  of  disputes  on  Government  contracts. 
With  the  enhancement  of  the  status  of  jurisdictional  authority 
of  Boards  of  Contract  Appeals  under  the  CDA ,  we  can  expect 
continued  growth  in  significant  decisions  affecting  Government 
contract  relationships. 

5.  The  “New”  Disputes  Clause 

5- 1 .  The  CDA  of  1978  was  the  “enabling’  ’  act.  It  remained 
for  the  regulation  (DAR)  to  implement  the  ACT  by 
incorporating  its  provisions,  in  part,  in  the  “new”  Disputes 
Article. 

5-2 .  At  least  two  ‘  ‘temporary  ”  or  “  interim’  ’  disputes  clauses 
were  tried  and  discarded.  Implementing  the  Act  by  regulatory 
provisions  became  no  small  task.  The  clause  at  this  writing 
(January  1982)  bears  the  same  type  of  analysis  which  we 
afforded  the  “old”  Disputes  Clause  earlier  in  this  chapter. 
First,  however,  the  clause  in  its  entirety: 

(a)  This  contract  is  subject  to  the  Contract  Disputes  Act  of 
1978  (PL  95-563). 

(b)  Except  as  provided  in  the  Act,  all  disputes  arising  under 
or  relating  to  this  contract  shall  be  resolved  in  accordance  with 
this  clause. 

(c)  (1)  As  used  herein,  "claim”  means  a  written  demand 
or  assertion  by  one  of  the  parties  seeking,  as  a  matter  of  right , 
the  payment  of  money,  adjustment,  or  interpretation  of  contract 
terms,  or  other  relief,  arising  under  or  relating  to  this  contract. 
However,  a  written  demand  by  the  Contractor  seeking  the 
payment  of  money  in  excess  of  $50,000  is  not  a  claim  until 
certified  in  accordance  with  (d)  below. 

(2)  A  voucher,  invoice,  or  other  routine  request  for  payment 
that  is  not  in  dispute  when  submitted  is  not  a  claim  for  the 
purposes  of  this  Act.  However,  where  such  submission  is 
subsequently  disputed  either  as  to  liability  or  amount  or  not 
acted  upon  in  a  reasonable  time,  it  may  be  converted  to  a  claim 
pursuant  to  the  Act  by  complying  with  the  submission  and 
certification  requirements  of  this  clause. 

(3)  A  claim  by  the  Contractor  shall  be  made  in  writing  and 
submitted  to  the  Contracting  Officer  for  decision.  A  claim  by 
the  Government  against  the  Contractor  shall  be  subject  to  a 
decision  by  the  Contracting  Officer. 

(d)  For  contractor  claims  of  more  than  $50,000,  the 
Contractor  shall  submit  with  the  claim  a  certification  that  the 
claim  is  made  in  good  faith;  the  supporting  data  are  accurate 
and  complete  to  the  best  of  the  contractor’s  knowledge  and 
belief;  ard  the  amount  requested  accurately  reflects  the  contract 
adjustment  for  which  the  Contractor  bel  ieves  the  Government 
is  liable.  The  certification  shall  be  executed  by  the  Contractor 
if  an  individual.  When  the  Contractor  is  not  an  individual,  the 


certification  shall  be  executed  by  a  senior  company  official  in 
charge  at  the  Contractor’s  plant  or  location  involved ,  or  by  an 
officer  or  general  partner  of  the  Contractor  having  overall 
responsibility  for  the  conduct  of  the  Contractor  s  affairs. 

(e)  For  contractor  claims  of  $50,000  or  less ,  the  Contracting 
Officer  must,  if  requested  in  writing  by  the  contractor,  render 
a  decision  within  60  days  of  the  request .  For  contractor-certified 
claims  in  excess  of  *50,000,  the  Contracting  Officer  must 
decide  the  claim  within  60  days  or  notify  the  Contractor  of  the 
date  when  the  decision  will  be  made. 

(0  The  Contracting  Officer's  decisions  shall  be  final  unless 
the  Contractor  appeals  or  files  a  suit  as  provided  in  the  Act. 

(g)  Interest  on  the  amount  found  due  on  a  contractor  claim 
shall  be  paid  from  the  date  the  Contracting  Officer  receives 
the  claim,  or  from  the  date  payment  otherwise  would  be  due, 
if  such  date  is  later,  until  the  date  of  payment. 

(h)  The  Contractor  shall  proceed  diligently  with 
performance  of  this  contract,  pending  final  resolution  of  any 
request  for  relief,  claim,  appeal,  or  action  arising  under  the 
contract,  and  comply  with  any  decision  of  the  Contracting 
Officer. 

(End  of  Clause) 

(b)  The  following  paragraph  shall  be  substituted  for 
paragraph  (h)  of  the  clause  in  (a)  above  as  required  under  the 
circumstances  described  in  l-314(k)(2)  and  (3). 

(h)  The  contractor  shall  proceed  diligently  with 
performance  of  this  contract,  pending  final  resolution  of  any 
request  for  relief,  claim,  appeal,  or  action  arising  under  or 
related  to  the  contract,  and  comply  with  any  decision  of  the 
Contracting  Officer.  (1980  JUNE) 

5-3.  An  agency  instruction  illustrating  the  use  of  the 
alternate  (h)  paragraph ,  referred  to  in  the  Disputes  Clause  above , 
follows: 

DAR  l-314(k)(2).  In  general,  prior  to  passage  of  the  Act, 
the  obligation  to  continue  performance  applied  only  to  claims 
arising  under  a  contract.  However,  Section  6(b)  of  the  Act 
authorizes  contracting  agencies  to  include  a  provision  requiring 
a  contractor  to  continue  performance  of  a  contract  in  accor¬ 
dance  with  the  contracting  officer’s  decision  pending  final 
decision  on  a  claim  relating  to  the  contract.  In  unusual 
circumstances  the  performance  of  some  contracts  may  be  so 
vital  to  the  national  security  or  to  the  public  health  and  welfare 
that  performance  must  be  guaranteed  even  in  the  event  of  a 
dispute  that  may  be  characterized  as  a  claim  relating  to,  as 
opposed  to  arising  under,  the  contract.  In  recognition  of  this 
fact,  an  alternative  provision  is  provided  for  paragraph  (h)  of 
the  Disputes  Clause  at  7-103. 12  (b). 

(3)  The  acquisitions  of  aircraft,  naval  vessels,  missiles, 
tracked  combat  vehicles,  and  related  electronic  systems  shall 
include  the  alternate  provision  at  7-103. 12(b).  In  addition, 
the  alternate  provision  at  7- 103 . 1 2(b)  may  also  be  used  in  those 
contracts  or  classes  of  contracts  where  it  has  been  determined, 
in  accordance  with  Department  procedures,  that  it  is  essential 
because  of  the  unusual  circumstances  described  in  (k)  (2) 
above.  The  determination  to  use  the  alternate  provision  at 
7-103. 12(b)  in  other  situations  shall  be  made  by  the  head  of 
the  contracting  activity  responsible  for  the  acquisition  involved. 
Examples  of  the  types  of  unusual  circumstance  where 
continued  performance  may  be  determined  to  be  vital  to  the 


national  security  or  public  health  and  welfare  include  the  ac¬ 
quisition  of  weapons,  support  systems,  and  related  components 
other  than  those  listed  above,  or  other  essential  supplies  or 
services  whose  timely  reprocurement  from  other  sources  would 
be  impracticable.  In  all  contracts  employing  the  alternate 
provision  at  7-  103.12(b),  in  the  event  of  a  dispute  not  arising 
under  but  relating  to  the  contract,  agencies  should  consider 
providing,  through  appropriate  departmental  procedures, 
financing  of  the  continued  performance,  provided  that  the 
Government’s  interests  are  properly  secured. 

5-4.  Following  is  a  brief  analysis  of  the  provisions  of  this 
new  Disputes  Clause. 

(a)  “This  Contract  is  subject  to  the  Contract  Disputes  Act 
of  1978.’’  This  sentence  simply  affirms  the  statutory  nature  of 
the  disputes  process.  One  involved  in  Government  contracts 
is  presumed  to  know  the  content  and  requirements  of  the  CDA. 

(b)  “Except  as  provided  in  the  Act,  all  disputes  arising 
under  or  relating  to  this  contract  shall  be  resolved  in  accor¬ 
dance  with  this  clause .  ’  ’  This  broad  grant  of  authority  reaffirms 
that  the  act  applies  to  all  disputes  on  matters  “arising  under  or 
relating  to”  the  contract.  Thus,  BCA's  now  have  all  of  their 
old  authority  as  well  as  the  new  authority  to  decide  disputes 
“relating  to”  the  contract.  The  agency  boards  now  have  the 
same  powers  as  the  Court  of  Claims  to  grant  relief  in  respect  to 
claims  arising  under  the  Act.  Since  relief  may  be  granted  in 
“all  disputes,”  it  may  extend  to  cases  involving  breach  of 
contract  and  certain  kinds  of  relief  formerly  available  only 
under  PL  85-804,  i.e.,  rescission  or  reformation  for  mutual 
mistake.  Note,  however,  that  not  all  requests  for  relief  under 
PL  85-804  are  considered  claims  under  the  CDA.  Note,  also, 
that  contracts  with  foreign  governments,  international  organi¬ 
zations,  or  agencies  thereof,  are  exempted  if  the  Secretary 
determines  that  such  exception  is  in  the  public  interest. 

(c)  The  clause  carefully  defines  certain  significant  terms 
in  subparagraph  (c),e.g.,  “claim,”  “voucher,  invoice,  or  other 
routine  request  for  payment  ...”  The  clause  states  that  a 
written  demand  by  the  Contractor  seeking  payment  is  not  a 
claim  until  certified  under  the  provision  below.  The  Act  clearly 
does  not  require  certification  of  all  claims  at  the  time  such 
claims  are  made.  Subparagraph  (c)(iii)  continues  to  require  a 
writing  and  a  Contracting  Officer’s  decision. 

(d)  “For  contractor  claims  of  more  than  $50,000.  the 
contractor  shall  submit  ...  a  certification  ...”  This  sub- 
paragraph  requires  a  certification  of  the  Contractor’s  claim. 
Since  the  Act  specifies  penalties  for  fraudulent  claims,  the 
certification  cannot  be  taken  lightly.  Mixed  views  about  such 
certification  prevail,  but  certification  is  here  to  stay.  Quaere: 
After  certifying  a  firm  claim,  can  the  Contractor  accept  a  lower 
settlement  without  becoming  vulne  rable  to  charges  of  fraudulent 
claim?  What  impact  will  this  provision  have  vis  a  vis  contractor 
notification  of  claims  (DAR  Section  XX  VI)  and  the  economic 
consequences  of  early  submittal  where  interest  on  such  claim 
is  concerned? 

(e)  “For  contractor  claims  of  $50,000  or  less,  the 
Contracting  Officer  must  .  .  .  render  a  decision  within  60 
days ...”  Here  we  have  an  attempt  to  *  ‘deadline’ '  Contracting 
Officer’s  decision-making.  It  should  be  understood  that  the 
reasonableness  of  the  specified  time  periods  will  depend  on 
many  relevant  factors,  e.g. ,  the  adequacy  of  supporting  data; 
the  size  and  complexity  of  the  claim,  etc 


(f)  “The  Contracting  Officer’s  decision  shall  be  final  unless 
the  contractor  appeals  or  files  a  suit  as  provided  in  the  Act. 
Once  again,  the  contractor  is  presumed  to  know  what  the  Act 
requires.  No  longer  do  the  Anti-Wunderlich  grounds  (i.e., 
fraudulent ,  or  capricious,  or  arbitrary  .  .  .  etc . )  appear  in  the 
clause  (though  retained  in  the  Act).  DAR  l-314(i)(2)  is  of 
some  help,  but  the  novice  Contractor  will  undoubtedly  need 
considerable  assistance  in  prosecuting  his  appeal  under  the 
CDA. 

(g)  “  Interest  on  the  amount  found  due  on  a  contractor  claim 
.  .  .’’Interest  on  Contractors’  claimsnowhasastatutorybasis.lt 
shall  be  paid  from  the  date  of  receipt  of  the  claim  by  the 
Contracting  Officer,  or  from  the  date  payment  otherwise  would 
be  due  until  the  date  payment  is  made.  The  interest  rate  shall 
be  at  rates  periodically  fixed  by  the  Secretary  of  the  Treasury. 

(h)  The  (h)  and  alternate  (h)  clauses  require  the  Contractor 
to  continue  performance  pending  resolution  of  any  appeal, 
claim,  action,  or  request  for  relief.  Subparagraph  (h)  deals 
with  such  matters  ‘  ‘arising  under  the  contract;  alternate  (h) 
extends  to  action  “arising  under  or  related  to”  the  contract.  It 
is  clear  that  the  purpose  of  adjudication  under  this  clause, 
whether  administrative  or  judicial,  is  to  render  relief  that  is 
quick,  inexpensive,  and  expedient  while  the  parties  in  privity 
continue  performance,  if  such  remains.  Alternate  (h)  recognizes 
that  performance  of  some  contracts  may  be  so  vital  to  national 
security  or  to  the  public  health  and  welfare  that  such 
performance  must  be  guaranteed  regardless  of  the  nature  of 
the  dispute  or  claim. 

5-5.  At  this  point,  a  general  comment  concerning  the 
purpose  of  the  Act  is  in  order.  Foremost,  the  Government’s 
policy  continues  to  be  to  resolve  disputes  by  mutual  agreement. 
Informal  discussions  seeking  to  resolve  troublesome  issues 
are  encouraged.  The  Contracting  Officer  continues  to  be  the 
central  figure  in  the  disputes  process  and  is  authorized,  within 
his  or  her  warrant,  to  decide  or  settle  all  claims  relating  to  the 
contract.  However,  such  authority  does  not  extend  to  a  claim 
or  dispute  for  penalties  or  forfeitures  which  another  agency, 
by  statute,  is  authorized  to  determine  or  to  any  claim  involving 
fraud.  It  is  obvious  that  the  CDA  enhanced  the  authority  of 
the  BCAs  and  that  of  the  Contracting  Officer. 


6.  The  Federal  Courts  Improvement  Act  of  1982  (HR 4482) 


6-1 .  A  new  law,  of  considerable  importance  in  any  study 
of  the  Disputes  procedure,  was  effective  1  October  1982. 
Following  the  ‘  ‘Court  of  Appeals  for  the  Federal  Circuit  Act 
of  1981 ,”  which  established  the  Thirteenth  (Federal)  Circuit, 
the  Court  of  Claims  and  the  Court  of  Customs  and  Patent 
Appeals  were  merged  into  a  US  Court  of  Appeals  for  the  Federal 
Circuit  by  the  Federal  Courts  Improvement  Act  of  1982. 

6-2.  The  new  Federal  Circuit  Court  will  have  jurisdiction 
over  appeals  in  contract  and  patent  infringement  cases,  in  certain 
international  trade  and  tariff  matters,  and  from  decisions  of 
the  Merit  Systems  Protection  Board. 

6-3.  The  THal  Division  of  the  present  US  Court  of  Claims 
will  become  the  ‘‘US  Claims  Court,”  and  will  conduct  trials 
in  matters  within  the  jurisdiction  of  the  new  Federal  Circuit 
Court.  It  will  have  exclusive  jurisdiction  to  grant  injunctive 
relief,  declaratory  judgments,  and  any  extraordinary  or 
equitable  relief  deemed  to  be  proper  in  pre-contract  award 
matters.  Further,  this  Claim  Court  is  authorized  to  provide  an 
entire  remedy  (e.g. ,  restoration  to  office;  correction  of  records), 
and  may  exercise  the  power  to  remand  in  appropriate  cases. 
Specifically  in  regard  to  the  CDA  of  1978,  the  Claims  Court 
shall  have  jurisdiction  in  “direct  access”  cases. 

6- 4.  The  careful  student  of  Government  contracts  will  note 
that:  (1)  the  US  Court  of  Appeals  for  the  Federal  Circuit  will 
exercise  appellate  jurisdiction  in  CDA  cases;  (2)  The  US  Claims 
Court  will  act  as  trial  court,  with  exclusive  jurisdiction  in 
certain  pre-award  matters,  and  (3)  on  1  October  1982,  the 
jurisdiction  and  the  name  of  the  former  US  Court  of  Claims 
were  significantly  altered  concurrent  with  the  addition  of  the 
new  Federal  Circuit  Court  of  Appeals. 

7.  Summary 

7-  1 .  Now  that  we  have  dissected  the  disputes  articles,  old 
and  new,  and  have  absorbed  the  administrative  adjudicatory 
process  in  historical  perspective,  a  quick-reference  summary 
of  changes  is  in  order. 

7-2.  The  table  that  follows  contains  the  action  or  event  (in 
order  of  its  appearance  in  the  CDA),  the  result  or  requirement 
under  the  “old”  (pre-CDA)  disputes  process,  and  finally,  the 
result  or  requirement  under  the  CDA  of  1978. 


••  V 


1.  Fraudulent  claims 


2.  Time  limit  on  Contracting 
Officer’s  decisions 


3.  Claims  certification 


4.  Appeal  to  BCA 


5.  BCAs 


6.  Accelerated  procedure 


7.  Appeal  of  BCA  decisions  to 
Court  of  Claims: 

Contractor 

Government 


8.  US  District  Courts 


9.  Small  claims 


10.  Direct  access  to  Court  of 
Claims  by  Contractor 

11.  Court  of  Claims  action  upon 
appeal  of  BCA  decision 

12.  BCA  finality 


13.  BCA  jurisdiction 


14.  BCA  subpoena  power 


15.  Interest  on  Contractor  claims 


THE  DISPUTES  PROCESS 


PRE-CDA 


Not  covered  as  such 


Reasonable  time 


Not  required 


30  days 


CDA  OF  1978 

Contractor  liable  for  amount  equal 
to  unsupported  part  of  claims  plus 
costs  for  up  to  6  years  from 
commission. 

Up  to  $50,000-60  days.  Over 
$50,000-60  days  or  notice  of 
additional  time  required. 

Required  over  $50,000 

90  days 


Established  and  regulated  by  Statutory  coverage;  OFPP/ Agency 
agency 


Up  to  $25,000 


Up  to  $50,000  at  Contractor’s 
option;  180  day  deadline  for 
decision 


6  years 

No  right  of  appeal 


Juris  up  to  $10,000 

Covered  under  accelerated 
procedure  above 

Only  on  pure  questions  of  law 


120  days 

120  days  with  HCA  and  Attorney 
General  approval 

No  juris,  (except  in  TVA  cases) 

Up  to  $10,000,  non-appealable 
decision  required  within  120  days 

Up  to  1 2  months  from  Contracting 
Officer’s  decision 


Limited  to  review  of  the  record  May  take  additional  evidence 


Only  on  questions  of  fact;  Same 
Anti-Wunderlich  Act  standards 
apply 

Questions  of  fact  arising  under  “All  claims”  arising  under  (or 


the  contract 


Payable  from  date  of  Contract¬ 
ing  Officer’s  Decision 


related  to)  the  contract 

Authorized;  enforceable  through 
USDC 

Payable  from  date  Contracting 
Officer  receives  claim 
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Remedies  of  the  Contractor 


CHAPTER  17 


An  analysis  of  contractor  remedies,  exclusive  of  those  avail¬ 
able  under  the  Disputes  Clause,  is  presented  in  this  chapter. 
Disputes  between  the  Government  and  contractor  should  be 
avoided  by  both  parties,  but  this  is  possible  only  if  an  agreement 
can  be  negotiated.  The  Disputes  Clause  of  the  contract  prov  ides 
a  framework  within  which  most  disputes  can  be  resolved,  but 
there  may  be  some  differences  which  will  be  determined  by 
reference  to  other  avenues  of  relief. 

1.  Claims  to  the  Comptroller  General 

1  - 1 .  The  Comptroller  General  has  an  important  role  in  the 
settlement  of  claims  in  Government  contracts .  Besides  being 
a  principal  party  in  the  settling  of  claims,  the  Comptroller 
General  also  serves  in  an  advisory  capacity  to  agencies  of  the 
Government.  However,  his  primary  duties  are  centered  around 
the  monitoring  of  Government  expenditures. 

1-2.  Authority.  The  authority  of  the  Comptroller  relative 
to  the  settlement  of  claims  is  contained  in  the  Budget  and  Ac¬ 
counting  Act  of  1 92 1  (3 1  USC  7 1 ):  ‘  ‘All  claims  and  demands 
whatever  by  the  Government  of  the  United  States  or  against  it, 
and  all  accounts  whatever  in  which  the  Government  of  the 
United  States  is  concerned,  either  as  debtor  or  creditor,  shall 
be  settled  and  adjusted  in  the  General  Accounting  Office.”  In 
addition  to  settlement  powers,  the  Comptroller  General  gives 
advisory  opinions  to  heads  of  Government  agencies  relative  to 
contemplated  disbursements. 

1-3.  In  effect,  the  statutory  authority  given  to  the 
Comptroller  results  in  control  of  the  public  purse  strings  by 
the  legislative  branch  of  Government.  While  the  executive 
branch  of  Government  commits  the  Government  to  expendi¬ 
tures,  the  actual  payment  is  monitored  by  the  legislative  branch 
through  the  Comptroller  General. 

1-4.  Procedure.  The  Comptroller  General  usually  does 
not  have  adequate  information  about  the  facts  and,  therefore, 
requires  that  claims  be  filed  with  the  department  involved.  If 
claims  cannot  be  disposed  of  administratively  by  the 
department,  they  are  then  forwarded  to  the  General  Account¬ 
ing  Office’s  Claims  Division.  In  a  very  real  sense,  the  procuring 
activity  which  cannot  resolve  the  claim  supplies  its  files  and 
the  data  so  that  the  Comptroller  General  can  settle  the  claim. 
However,  the  contractor  may,  and  frequently  does,  submit 
evidence  of  his  own  to  the  General  Accounting  Office’s  Claims 
Division.  The  Comptroller  General  docs  not  normally  require 
hearings  and  oral  arguments.  A  Comptroller  General  decision 
rests  solely  on  the  written  record  in  the  vast  majority  of  cases . 

1-5.  The  Comptroller  General  in  the  past  has  limited  his 
review  of  BCA  decisions  to  those  exceptions  of  the  Wunderlich 
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Act  enumerated  in  the  Disputes  Clause,  and  for  errors  of  law. 
The  Contract  Disputes  Act  of  1 978  precludes  the  Comptroller 
General  from  any  review  of  board  decisions.  Further,  a  Federal 
Court  judgment  in  a  particular  case  is  ‘‘res  judicata,”  and 
binds  the  Comotroller  General. 

1-6.  Under  the  Contract  Disputes  Act  of  1978,  contract- 
related  claims  shall  be  submitted  to  the  Contracting  Officer, 
formally  determined  by  him  (if  agreement  is  not  reached),  and 
either  appealed  by  the  Contractor  to  the  agency  Board  of 
Contract  Appeals  or  sued  on  in  the  Court  of  Claims.  No  other 
choices  are  provided.  Thus,  by  omission,  the  Comptroller 
General  is  excluded.  This  would  not  diminish  his  authority  to 
render  opinions  on  the  legality  or  propriety  of  awards,  however, 
under  his  authority  to  entertain  protests  of  award. 

1-7.  The  Dockery  Act  (31  USC  74)  makes  Comptroller 
General  decisions  on  claims  binding  on  the  Executive  Agencies . 

1-8.  If,  prior  to  the  rendering  of  a  final  decision  in  a  dispute, 
the  contracting  officer  requests  a  decision  of  the  Comptroller 
General,  the  contractor  may  yet  appeal  under  the  disputes 
procedure.  The  BCA  is  not  deprived  of  jurisdiction,  since  the 
contractor  has  a  right— under  the  contract— to  the  Board’s 
determination. 

1-9.  Requests  for  reformation  or  rescission  of  contracts 
constitute  a  large  part  of  the  cases  coming  before  the 
Conmroller  General.  Quite  frequently,  the  unilateral  mistake 
situation  comes  up  for  review  before  the  award  is  made.  As  a 
general  rule,  the  Comptroller  General  is  very  strict  in  his 
allowance  of  reformation  or  rescission  as  a  form  of  relief. 

1- 10.  Another  frequent  example  involving  determinations 
by  the  Comptroller  General  is  the  liquidated  damages  remission . 
The  Comptroller  General  has  the  power  to  remit  liquidated 
damages,  as  assessed  against  a  contractor.  This  authority  stems 
from  the  Armed  Services  Procurement  Act  of  1947.  In  addi¬ 
tion  ,  the  Comptroller  General  has  the  authority  to  settle  a  claim 
involving  unliquidated  damages  for  breach  of  contract. 

2.  Relief  Under  Public  Law  85-804 

2- 1 .  Public  Law  85-804,  August  28  1958,  as  implemented 
by  Executive  Order  10789,  dated  14  November  1958,  and 
amended  by  Executive  Order  11051,  dated  September  27 1 962 , 
provides  relief  to  contractors  in  certain  extraordinary  situations 
(50USC  1431-1435).  The  Act  empowers  the  President  to  permit 
agencies  concerned  with  national  defense  to  enter  into  or  to 
modify  contracts  without  regard  to  other  provisions  of  law.  By 
Executive  Order,  the  President  authorizes  the  Secretaries  of 
the  Army,  Navy,  and  Air  Force  toexercise  his  authority  under 
the  Act.  Relief  under  the  Act  requires  a  formal  determination 
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that  it  facilitates  the  national  defense.  (See  DAR  Section  XVII 
and  FPR  1-17.101.) 

2-2.  An  essential  difference  exists  between  the  relief  made 
possible  by  Public  Law  85-804  and  any  action  taken  under  the 
Disputes  Clause.  The  Disputes  Clause  provides  for  settlement 
of  disagreements  having  to  do  with  the  contract  as  written. 
Public  Law  85-804  authorizes  relief  outside  the  provisions  of 
the  contract;  the  original  agreement  itself  may  be  changed. 
Stringent  restraints  contained  in  the  law  prevent  abuse  of  this 
extraordinary  remedy. 

2-3.  Types  of  Contract  Modification  Under  the  Act. 
There  are  three  main  types  of  relief  under  the  Act:  amendments 
without  consideration,  amendments  correcting  mistakes  and 
ambiguities,  and  formalization  of  informal  commitments.  (Ref. 
FPR  1-17.103). 

2-4.  Amendments  Without  Consideration.  Traditionally, 
no  officer  or  employee  of  the  Government  may  amend  a  contract 
without  obtaining  some  additional  contract  benefit 
(consideration)  for  the  Government.  Under  Public  Law  85-804, 
this  principle  gives  way  to  the  concept  that  the  interests  of 
national  defense  may  justify  an  amendment  without 
consideration. 

2-5.  The  finding  that  the  national  defense  will  be  facilitated 
by  an  amendment  depends  on  two  factors:  (1)  an  actual  or 
threatened  loss  of  vital  supplies  or  services  under  a  defense 
contract,  or  (2)  an  impairment  (caused  by  such  loss)  of  the 
productive  ability  of  a  contractor  whose  continued  operation 
is  essential  to  the  national  defense.  Relief  is  limited  to  what  is 
actually  required  to  avoid  impairment.  The  anticipated  loss 
cannot  be  merely  a  reduction  of  expected  profits;  the  Act  does 
not  afford  a  method  of  relieving  a  contractor  from  general 
financial  difficulties. 

2-6.  Mistakes  and  Ambiguities.  Mutual  mistakes  are  the 
second  category  permitting  relief  under  the  Act.  Three 
examples  of  these  are: 

(1)  A  mistake  or  ambiguity  consisting  of  the  failure  to 
express  (or  to  express  clearly  in  a  written  contract)  the  agreement 
as  both  parties  understood  it. 

(2)  A  contractor’s  mistake  so  obvious  that  it  was,  or  should 
have  been,  apparent  to  the  contracting  officer. 

(3)  A  mutual  mistake  about  a  material  fact. 

The  concept  of  mutual  mistake  usually  excludes  correction  of 
mistakes  caused  by  faulty  business  judgment.  Thus,  if  the 
time  or  costs  of  a  given  contract  were  underestimated,  the 
contractor  may  not  be  entitled  to  this  type  of  relief;  but  relief 
on  some  other  basis  (an  amendment  without  consideration, 
for  example)  might  be  granted. 

2-7.  Formalization  of  Informal  Commitments.  A  written 
authorization  by  the  Contracting  Officer  is  the  only  basis  for  a 
valid  Government  contract.  Sometimes,  however,  acontractor 
may  act  without  formal  authorization.  For  example,  he  may 
furnish  property  or  services  to  the  Government  following  oral 
instructions  from  a  government  official.  This  may  or  may  not 
have  been  done  in  connection  with  an  existing  government 
contract.  In  either  case ,  to  obtain  payment ,  the  contractor  may 
request  that  the  commitment  be  formalized  under  Public  Law 
85-804. 

2-8.  No  informal  commitment  may  be  formalized,  unless 
a  request  for  payment  has  been  filed  within  six  months  after 
arranging  to  furnish,  or  furnishing,  property  or  services  in 
reliance  upon  the  commitment;  and  unless  it  was  found  that  it 


was  impracticable  to  use  normal  procurement  procedures  at 
the  time  the  commitment  was  made  (DAR  17-205. 1(d);  FPR 
1-27. 205- 1(d)). 

2-9.  Authority  to  Grant  Relief.  The  Secretary  of  each 
Department  has  established  a  Contract  Adjustment  Board  to 
make  decisions  under  Public  Law  85-804.  Each  Board  consists 
of  a  chairman  and  not  less  than  two  nor  more  than  six  other 
members.  It  may  approve,  authorize,  and  direct  appropriate 
action  in  all  cases  submitted  to  it.  A  Board’s  decision  is  final, 
although  it  may  modify,  reverse,  or  correct  any  of  its  findings. 

2-10.  DAR  delegates  authority  to  certain  other  officers 
and  officials  to  act  in  Public  Law  85-804  cases.  Redelegation 
of  this  authority  may  be  made  with  written  approval  of  the 
appropriate  Secretary.  However,  the  law  limits  this  redelegation 
of  authority.  For  example,  a  Secretary  cannot  delegate  authority 
to  approve  actions  that  would  obligate  the  Government  for  more 
than  $50,000  (DAR  17-205.2;  FPR  1-17.205-2). 

2-11.  The  processing  of  a  claim  begins  when  the  contractor 
makes  his  request  for  relief  in  a  letter  addressed  to  the  contracting 
officer.  All  pertinent  data  must  accompany  the  letter.  The 
contracting  officer  then  prepares  a  preliminary  record  and 
forwards  it  through  channels  to  the  cognizant  officer  of  the 
approving  authority.  He  does  this  within  thirty  days  after  the 
close  of  the  month  in  which  the  record  was  prepared. 

2-12.  In  his  letter  forwarding  a  case  to  the  Contract  Ad¬ 
justment  Board,  the  contracting  officer  states  the  nature  of  the 
case,  the  basis  for  authority  to  act,  and  the  findings  of  fact 
(cross-referenced  to  any  supporting  enclosures).  He  also  states 
conclusions  based  on  the  facts  and  the  disposition  he 
recommends.  When  remedial  action  is  recommended,  the 
contracting  officer  states  that  the  action  will  facilitate  the 
national  defense.  He  also  includes  copies  of  the  contractor’s 
request,  evidence,  endorsements  and  reports,  and  comments 
of  cognizant  Government  officials  with  this  forwarding  letter. 
After  the  Board  has  disposed  of  a  case,  the  chairman  signs  a 
Memorandum  of  Decision  approving  or  denying  the  request. 

2-13.  Sometimes  a  case  may  interest  more  than  one 
Department.  In  this  situation,  the  Department  primarily 
involved  with  the  contractor’s  request  for  relief  maintains  liaison 
with  the  others.  When  appropriate.  Departments  may  take  joint 
act  ion .  When  funds  from  other  Departments  may  be  involved , 
the  procuring  Department  does  not  approve  the  request  for 
relief  without  determining  that  the  other  Departments  will  be 
able  to  make  the  necessary  funds  available. 

2- 14.  Procurement  personnel  should  make  every  effort  to 
prevent  situations  that  require  this  form  of  relief.  It  is  available 
only  as  a  last  resort,  and  was  not  intended  to  create  any  legal 
rights.  Relief  under  it  is  purely  a  matter  of  grace. 

3.  Judicial  Remedies 

3- 1 .  In  this  section,  we  shall  review  judicial  remedies  for 
contract  claims  from  three  standpoints :  ( 1 )  lawsuits  against  the 
Government;  (2)  procedure  following  board  decisions;  and 
(3)  statute  of  limitations  on  contractor  claims. 

3-2 .  Lawsuits  Against  the  Government .  Contractors  may 
sue  the  Government  in  the  Court  of  Claims  because  the 
Government  has  consented  to  this  by  the  Ticker  Act  (28  USC 
1491)  and  by  the  new  Contract  Disputes  Act  of  1 978.  The  new 
Act  gives  a  contractor  the  option  of  going  directly  to  court 
with  any  claim  relating  to  the  contract. 
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3-3.  The  only  administrative  action  required  is  that  the 
contractor  first  submit  his  claim  in  writing  to  the  Contracting 
Officer,  who  must  formally  rule  on  it.  The  contractor  may 
then  sue  in  the  Court  of  Claims.  The  US  District  Courts  no 
longer  may  entertain  contract  suits  against  the  Government 
(except  Tennessee  Valley  Authority  cases). 

3-4.  Procedure  Following  Board  Decisions.  Several  choices 
are  open  to  the  parties  after  a  Board  decision.  The  contracting 
officer  need  take  no  further  action  if  the  Board  affirms  his 
decision.  The  contractor,  on  the  other  hand,  may  wish  to  appeal 
to  the  United  States  Court  of  Appeals  under  standards  pre¬ 
scribed  by  the  Wunderlich  Statute  (41  USC  321)  and  the 
Contract  Disputes  Act  of  1978.  Either  party  may  file  a  motion 
for  reconsideration  by  the  Board  within  thirty  days  of  notice 
of  a  decision.  When  the  Board  does  not  uphold  his  decision , 
the  contracting  officer  must  take  action  to  implement  its  ruling; 
he  may  have  to  ‘  ‘equitably  adjust’  ’  the  contract,  i f  the  Board  so 
directs. 

3-5.  The  agency  head,  with  the  prior  approval  of  the  Attorney 
General,  may  appeal  to  the  Court  of  Appeals  if  the  Board 
decision  was  fraudulent,  capricious,  arbitrary,  so  grossly 
erroneous  as  necessarily  to  imply  bad  faith,  or  not  supported 
by  substantial  evidence.  The  contractor  may  exercise  the  same 
right  of  appeal.  Prejudicial  error  on  rulings  of  law  will  also 
furnish  a  basis  for  appeal.  On  appeal  to  the  Court  of  Claims, 
that  court  will  review  the  Board  record,  possibly  take  addi¬ 
tional  evidence,  and  affirm  or  reverse  the  Board ,  or  remand  to 
the  Board  for  further  proceedings. 

3-6.  Statute  of  Limitations  on  Contractor  Claims.  Law¬ 
suits  must  be  taken  to  court  within  12  months  of  the  date  of 
receipt  by  the  contractor  of  the  Contracting  Officer’s  decision. 
If,  instead,  he  appeals  to  the  BCA,  he  has  90  days  to  do  so. 
Appeals  from  Board  decisions  must  be  taken  within  1 20  days 
of  his  receipt  of  the  Board  decision.  Agency  appeals  from 
Board  decisions  must  also  be  taken  within  120  days. 
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4- 1.  When  all  else  fails,  the  contractor  may  seek  relief  by 
attempting  passage  of  a  private  bill  by  Congress.  Such  a  bill 
may  appropriate  an  amount  in  full  satisfaction  of  the  contractor’s 
claim,  it  may  direct  the  Court  of  Claims  to  take  jurisdiction 
over  the  case  (where  a  statute  of  limitations  has  already  barred 
the  contractor’s  claim) ,  or  it  may  direct  the  Comptroller  General 
to  settle  and  adjust  the  claim. 

5.  Subcontractor  Remedies 

5- 1.  The  situation  of  a  subcontractor  presents  a  different 
problem.  It  is  a  fundamental  legal  concept  that  before  one  has 
a  cause  of  action  against  another  in  contract,  there  must  be 
privity  of  contract.  This  is  defined  as  a  contractual  relationship, 
and  it  prevents  a  suit  by  one  party  against  another  unless  both 
are  bound  together  in  contract.  Ordinarily,  subcontracts  do 
not  have  disputes  articles  or  any  other  provision  which  would 
provide  a  remedy  for  the  subcontractor  before  a  Board  of 
Contract  Appeals .  Of  course ,  where  a  subcontract  does  have  a 
disputes  article  or  where  the  subcontractor  signs  the  prime 
contract,  the  courts  have  found  the  necessary  privity  of  contract 
to  enable  enforcement  of  nonjudicial  and  judicial  remedies  by 
the  subcontractor. 
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5-2 .  The  prime  contractor  may  sponsor  an  appeal  on  behalf 
of  the  subcontractor,  but  the  appeal  is  taken  in  the  name  of  the 
prime  contractor.  The  Court  of  Claims  held  in  Se\erin  v.  United 
States,  99  Ct  Cl  435,  (1943)  that  a  prime  contractor  in  a  suit 
against  the  Government  is  restricted  to  recovery  of  the  damages 
he  himself  has  suffered,  and  cannot  recover  losses  of  his 
subcontractor  where  the  subcontract  contains  an  exculpatory 
clause  absolving  the  prime  contractor  from  liability  to  the 
subcontractors  for  breaches  of  contract  committed  by  the 
Government.  Accordingly,  if  the  prime  has  no  legal  liability 
to  reimburse  the  subcontractor,  there  is  no  reason  for  the 
Government  to  do  so.  This  rule  has  not  been  extended  to 
“equitable  adjustment”  situations,  such  as  found  in  Changes, 
Delay  or  Suspension  of  Work  clauses,  where  the  prime  has  not 
disclaimed  a  pecuniary  interest  through  an  exculpatory  clause 
in  the  subcontract.  Blount  Bros.  Construction  Co.  v.  United 
States  348  F2d.,471  (1965). 

5-3 .  If  the  subcontract  contains  a  Disputes  Clause  in  which 
the  prime  agrees  to  lend  its  name  to  subcontractor  appeals,  or 
to  actively  prosecute  the  appeal,  he  must  do  so.  The 
subcontractor  could  then  appeal  in  the  name  of  the  prime. 
Provisions  in  subcontracts  for  direct  appeal  by  the  subcontractor 
in  its  own  name  are  not  generally  approved  by  contracting 
officers. 

5- 4.  The  various  boards  and  Court  of  Claims  will  not 
entertain  claims  arising  out  of  disputes  between  the  prime  and 
sub  themselves,  regardless  of  inclusion  of  a  Disputes  Clause 
in  the  subcontract,  because  the  matter  in  dispute  is  one  which 
does  not  directly  involve  any  obligation  of  the  Government 
and  the  Government  does  not  arbitrate  such  disputes.  The 
subcontractor  is  left  with  his  common  law  right  to  sue  for 
breach  of  contract  in  state  court  or,  in  some  cases,  a  US  District 
Court  on  its  private  contract  with  the  prime  contractor. 

6.  Freedom  of  Information 

6- 1.  The  1966  revision  of  the  public  information  section 
(Sec.  3)  of  the  Administrative  Procedure  Act  (5  USC  552), 
effective  July  4  1 967,  is  known  as  the  Freedomof  Information 
Act  (FOIA).  It  generally  provides  that  Government  information 
be  made  available  to  the  public  with  certain  exceptions.  In 
November  of  1974,  Congress  enacted  Public  Law  93-502, 
adding  many  new  provisions  that  are  designed  to  provide  fuller 
and  more  prompt  compliance  with  its  requirements.  DAR  1-329 
provides  guidance  in  the  release  of  procurement  information 
to  the  public. 

6-2.  Purpose  and  Scope.  Public  Law  89-487  (as  codified 
by  Public  Law  90-23  in  Section  552  of  Title  5.  United  States 
Code  and  amended  by  Public  Law  93-502)  provides  that 
information  is  to  be  made  available  to  the  public  either  by  (a) 
publication  in  the  Federal  Register,  (b)  providing  an  opportunity 
to  read  and  copy  records  at  convenient  locations,  or  (c)  upon 
request,  providing  a  copy  of  a  reasonably  described  record. 
Materials  to  be  published  or  made  available  under  tb)  and  (c) 
above  will  be  determined  in  accordance  with  applicable 
provisions  of  Appendix  L  to  DAR  (DOD  Directive  5400.7) 
and  implementing  Departmental  regulations  General  policy 
guidelines  and  procedures  to  be  followed  in  responding  to  public 
requests  for  procurement  records  arc  contained  in  this  paragraph 
and  Appendix  L. 
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6-3.  The  key  requirement  of  the  Public  Law  is  the  making 
available  of  “information"  as  contained  in  “records.”  Ac¬ 
cordingly,  when  a  request  is  received  for  items  not  preserved 
for  informational  value  or  as  evidence  of  agency  functions, 
dissemination  thereof  is  not  governed  by  this  Section  or  by 
Appendix  L  to  DAR.  but  by  appropriate  Directives  and 
Instructions  concerning  the  particular  item  in  question. 
Examples  of  such  items  include  formulae,  designs,  drawings, 
research  data,  computer  programs,  and  technical  data 
packages. 

6-4.  While  there  is  no  authority  in  the  statutory  provisions 
to  disregard  a  request  for  access  to  records  not  properly 
addressed  in  accordance  with  Departmental  procedures,  such 
requests  should  be  sent  to  the  procuring  contracting  officer  for 
records  relating  to  specific  contracts  or  solicitations  and  to  the 
Head  of  the  Contracting  Activity  (HCA)  for  multi-contract 
records  or  for  procurement  type  records  not  specifically  related 
to  a  particular  contract  or  group  of  cont  racts .  When  a  request 
for  records  is  received  by  personnel  not  in  possession  of  such 
records,  care  should  be  taken  to  forward  the  request  in  accord¬ 
ance  with  Departmental  procedures  to  the  proper  person  without 
delay. 

6-5.  Release  of  Records— General  Considerations.  The 
Act  imposes  upon  the  various  Government  agencies  the 
obligation  of  making  information  available  to  the  public  to  the 
greatest  extent  possible  while  at  the  same  time  recognizing  the 
need  for  providing  specific  exemptions  to  protect  certain 
categories  of  information.  The  Department  of  Justice  has  stated 
with  respect  to  the  passage  of  this  law: 

This  law  was  initiated  h>  Congress  and  signed  by  lhc  Presidenl 
with  several  key  concerns: 

( 1)  that  disclosure  be  lhc  general  rule,  not  the  exception: 

(2)  that  all  individuals  have  equal  rights  of  access: 

(3)  thal  the  burden  be  on  lhe  Govcrmnenl  lojuslify  lhe  withholding 
of  a  document,  nol  on  the  person  who  requesls  it; 

(4)  that  individuals  improperly  denied  access  lodocumenls  have  a 
right  to  seek  injunctive  relief  in  the  courts: 

(5)  That  there  be  a  change  in  Govcrnmcnl  policy  and  attitude. " 

Accordingly,  Appendix  L  to  DAR  states  that  it  is  the  policy  of 
the  Department  of  Defense  to  make  the  maximum  amount  of 
information  concerning  its  operations  and  activities  available 
to  the  public. 

6-6.  Procurement  records  requested  and  reasonably  de¬ 
scribed  by  any  member  of  the  public  must  be  made  available, 
unless  they  come  within  any  of  the  specific  categories  of  matters 
which  arc  exempt  from  public  disclosure  under  DAR  1  -329.3. 
However,  a  record  which  is  otherwise  exempt  from  disclosure 
should  nevertheless  be  made  available  when  (i)  disclosure  is 
not  inconsistent  with  statutory  requirements,  with  security 
classification  requirements,  or  with  other  requirements  of  law, 
and  (li)  a  competent  official  charged  with  this  responsibility 
determines  that  no  significant  and  legitimate  governmental 
purpose  would  be  served  by  withholding  the  record.  The  person 
making  the  request  need  not  have  a  particular  interest  in  its 
subject  matter,  nor  must  he  provide  justification  forthe  request. 

6-7.  In  deciding  whether  a  particular  record  may  be  released, 
the  request  must  be  reviewed  in  accordance  with  Appendix  L 
to  DAR  and  Departmental  implementation  thereof  to  determine 
whether  the  document  or  material  requested  qualifies  as  a 
“record"  and.  if  so,  whether  it  falls  within  an  exemption 
under  Section  VI  of  Appendix  L  of  DAR  as  further 


implemented  by  this  paragraph.  Except  for  the  establishment 
of  procedures  for  the  review  of  requests,  the  Departments  and 
their  subordinate  organizations  shall  not,  pursuant  to  DAR 
1-108,  issue  instructions  or  regulations  establishing  standards 
for  determining  the  release  of  procurement  records  without 
prior  approval  of  the  offices  listed  in  DAR  1-108  (a)(v).  The 
integrity  of  the  procurement  process  requires  the  Contracting 
Officer  to  ensure  that  the  legitimate  interests  of  the  Government 
and  contractors  are  protected,  as  well  as  the  public's  right  to 
procurement  records  under  5  USC  552,  as  amended.  It  is 
therefore  essential  that  action  upon  requests  for  procurement 
records  or  information  derived  from  them,  be  taken  after 
consultation  with  the  cognizant  procuring  activity  contracting 
officer.  This  will  ensure  that  the  advice  of  the  contracting  officer 
is  utilized  in  determining  whether  a  significant  and  legitimate 
Government  purpose,  from  a  procurement  standpoint ,  will  be 
served  by  denying  release  in  the  circumstances  involved  in 
each  request. 

6-8.  Exemptions.  The  law  does  not  provide  an  automatic 
self-executing  formula  for  determining  whether  a  particular 
record  is  appropriate  for  release .  Rather,  nine  general  categories 
of  exemptions  were  established  to  provide  the  framework  within 
which  judgment  must  be  exercised  in  deciding  whether  a 
particular  record  is  exempt  from  disclosure.  In  compliance 
with  Appendix  L  of  DAR,  records  or  reasonably  segregable 
portions  of  them  should  be  made  available  upon  the  request  of 
any  member  of  the  public  if  no  significant  and  legitimate 
governmental  purpose  would  be  served  by  withholding  them 
under  an  applicable  exemption,  provided  disclosure  is  not 
prohibited  by  executive  order  (see  DAR  1  329.3(c)(1)),  by  a 
statute,  or  by  regulations  authorized  by,  or  in  implementation 
of,  a  statute.  In  determining  whether  a  procurement  record  not 
specifically  discussed  here  should  be  released,  the  Department 
of  Defense  policy  regarding  the  release  of  information  con¬ 
tained  in  Appendix  L  to  DAR  shall  govern.  The  nine  categories 
of  exemptions  are  discussed  below. 

( 1 )  Matters  that  arc  ‘  ‘specifically  authorized  under  criteria 
established  by  Executive  Order  to  be  kept  secret  in  the  interest 
of  the  national  defense  or  foreign  policy  and  are  in  fact  properly 
classified  pursuant  to  such  an  Executive  Order. "  Examples  of 
such  matters  are  those  classified  pursuant  to  Executive  Order 
11652,  “Classification  and  Declassification  of  National 
Security  Information  and  Material"  and  implemented  by 
regulations  such  as  DOD  Directive  5200. 1 ,  “DOD  Information 
Security  Program,"  June  1  1972  and  DOD  Regulation 
5200. 1-R,  “DOD  Information  Security  Program  Regulation,” 
November  15  1973. 

(2)  Matters  that  are  “  related  solely  to  the  internal  personnel 
rules  and  practices  of  an  agency."  These  matters  include 
materials  which  arc  intended  for  the  guidance  of  agency 
personnel  only,  including  internal  rules  and  practices  which 
cannot  be  disclosed  to  the  public  with  prejudice  to  the  proper 
and  efficient  performance  of  an  agency  function.  Examples 
are  operating  rules,  guidelines,  and  manuals  of  procedures  for 
Government  investigators,  and  examiners.  Other  examples  are 
circumstances  under  which  an  unannounced  inspection  or  spot- 
audit  of  a  transaction  will  be  conducted  to  determine  compliance 
with  regulatory  requirements  and  negotiating  or  bargaining 
techniques,  positions,  or  limitations. 

(3)  Matters  that  arc  “specifically  exempted  from  disclosure 
by  statute."  Examples  of  such  statutes  include  18  USC  1905 
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for  trade  and  financial  information  provided  in  confidence  to 
an  officer  or  employee  of  the  Government;  Public  Law  86-36 
(50  USG  402)  for  National  Security  Agency  information;  the 
Atomic  Energy  Act  of  1954,  as  amended  (42  USC  223 1 );  and 
35  USC  181-188  (Patent  Secrecy) . 

(4)  Matters  that  are  “trade  secrets  and  commercial  or 
financial  information  obtained  from  a  person  and  privileged 
or  confidential.  ”  This  exemption  covers  documents  containing 
information  which  is  customarily  privileged  or  confidential 
and  is  released  to  the  Government  on  that  basis  by  an  individual , 
private  or  public  oiganization,  Stateor  local  government,  foreign 
government,  or  international  organization.  The  applicability 
of  this  exemption  does  not  depend  upon  whether  the 
Department  obtains  the  information  directly  from  a  person 
concerned  with  preserving  the  confidential  nature  of  the 
information,  such  as  in  the  case  where  a  prime  contractor 
submits  information  from  a  subcontractor.  It  may  encompass 
business  statistics,  inventory  and  customer  lists,  scientific  and 
manufacturing  processes  and  developments,  and  trade  secrets. 
Such  information  is  generally  received  in  confidence  in 
connection  with  the  receipt  of  bids,  loans,  contracts,  and 
proposals,  solicited  or  unsolicited,  and  in  the  course  of 
negotiations.  It  would  also  include  statistical  data  or  information 
concerning  contract  performance,  income,  profits,  lossesand 
expenditures,  if  offered  and  received  in  confidence  from 
contractors  or  potential  contractors.  To  receive  the  protection 
of  the  exemption,  material  must  be  received  in  confidence  or 
not  made  generally  available  by  the  party  furnishing  it  to  the 
Government.  The  following  are  examples  of  documents  which 
would  normally  be  exempt  under  this  provision:  cost  and  pricing 
data  submitted  by  contractors,  as  described  in  DAR  3-807; 
documents  or  data  appropriate  for  renegotiation  purposes ;  price 
analyses  based  on  contractor  submitted  data  (see  DAR  3-81 1); 
documents  supporting  advance  and  progress  payments; 
documents  received  from  contractors  relating  to  compliance 
with  laborpolicies  (e.g. ,  records  of  compliance  checks;  payrolls 
or  certified  excerpts);  settlement  proposals;  rejected 
engineering  change  proposals;  inventory  reports ordisclosures; 
and  value  engineering  proposals.  Formulae,  designs,  drawings 
and  specifications  and  research  data  are  considered  exploitable 
resources  to  be  utilized  in  the  best  interest  of  all  the  public  and 
not  preserved  for  informational  value  or  as  evidence  of  agency 
functions.  Their  release  is  governed  by  other  DOD  Directives 
and  Departmental  regulations. 

(5)  Matters  that  are  “inter-agency  or  intra-agency 
memorandums  or  letters  which  would  not  be  available  by  law 
to  a  party  other  than  an  agency  in  1  itigation  with  the  agency .  ’  ’ 
This  exemption  is  intended  to  recognize  that  full  and  frank 
exchange  of  opinions  would  be  impossible  if  all  internal 
communications  were  required  to  be  made  public.  The 
exemption  does  not  contemplate  indiscriminate  administrative 
secrecy,  and  any  internal  memoranda  which  would  routinely 
be  disclosed  to  a  private  party  through  the  discovery  process 
in  litigation  should  be  available  for  release  to  members  of  the 
public.  The  following  are  examples  of  documents  and 
information,  part  or  all  of  which  are  not  normally  available  to 
the  public  under  this  exemption:  cost  and  price  analysis  as 
described  in  DAR  memoranda;  procurement  management 
reviews,  such  as  Contract  Performance  Evaluation  Reports; 
Government  price  estimates;  pre-award  surveys  and  other  ad¬ 
visory  documents  considered  by  contracting  officers  in 


determining  contractor  responsibility  for  award  purposes  and 
other  documents  containing  staff  advice  prel  iminary  to  an  award 
of  a  contract;  records  of  Source  Selection  Boards,  Contract 
Review  Boards,  etc. ;  advisory  documents  regarding  termination 
actions;  advisory  records  concerned  with  contract  adminis¬ 
tration,  such  as  production  surveillance,  quality  assurance  and 
inspection  reports;  and  renegotiation  reports  (see  DAR  1-319). 
Records  which  are  received  or  generated  by  a  department  and 
which  are  preliminary  to  a  decision  or  action,  should  not  be 
released  until  such  time  as  disclosure  would  not  be  detrimental  to 
the  authorized  and  appropriate  purpose  for  which  they  are 
being  used .  For  example,  a  copy  of  an  IFB  intended  for  public 
release  at  a  particular  time  should  not  be  released  prematurely, 
although  the  document  is  in  final  form  and  ready  for  distri¬ 
bution.  Similarly,  advance  information  on  proposed  plans  to 
procure,  lease,  or  otherwise  acquire  or  dispose  of  materials, 
real  estate,  facilities,  or  functions,  should  not  be  released  when 
such  information  would  provide  undue  or  unfair  competitive 
advantage  to  private  personal  interests  (see  DAR  1-1007). 

(6)  Matters  that  are  ‘  ‘personnel  and  medical  files  and  similar 
files,  the  disclosure  of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy.”  A  citizen  has  a 
right  to  be  secure  in  his  personal  affairs  when  such  affairs  have 
no  bearing  or  effect  on  the  general  public.  This  exemption  is 
intended  to  exclude  from  disclosure  requirements  not  only 
personnel  and  medical  files,  but  also  all  private,  personal, 
financial,  or  business  information  contained  in  other  files 
which,  if  disclosed  to  the  public,  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy.  An  example  of  such 
similar  files  are  those  compiled  to  evaluate  candidates  for 
security  clearance— civilian,  military  and  industrial,  or  for 
access  to  particularly  sensitive  classified  information. 

(7)  Matters  that  are  contained  in  "investigative  records 
compiled  for  the  purpose  of  enforcing  civil,  criminal,  or 
military  law,  including  the  implementation  of  Executive  Order 
or  regulations  validly  adopted  pursuant  to  law,  ’ '  and  then  only 
to  the  extent  that  their  release  would:  interfere  with  enforcement 
proceedings;  deprive  a  person  of  the  right  to  a  fair  trial  or  an 
impartial  adjudication;  constitute  an  unwarranted  invasion  of 
personal  privacy;  disclose  the  identity  of  a  confidential  source; 
disclose  confidential  information  furnished  only  from  a 
confidential  source  obtained  by  a  criminal  law  enforcement 
authority  in  a  criminal  investigation  or  by  an  agency  conducting 
a  lawful  national  security  intelligence  investigation;  disclose 
investigative  techniques  and  procedures  not  already  in  the  public 
domain  and  requiring  protection  against  public  disclosure  to 
insure  their  effectiveness;  or  endanger  the  life  or  physical  safety 
of  law  enforcement  personnel  .This  exemption  would  include 
reports  under  1-111  for  suspected  criminal  conduct,  noncom¬ 
petitive  practices,  and  other  procurement  irregularities  or 
reports  on  identical  bids  under  1-1 14.  It  would  also  encompass 
Inspector  General  reports  on  procurement  matters,  where 
reports  were  compiled  for  possible  law  enforcement  action. 
These  reports  are  often  generated  by  specific  allegations  of 
procurement  irregularities  on  the  part  of  contractors  or 
Government  personnel.  Examples  include:  statements  of  wit¬ 
nesses  and  other  material  developed  during  the  course  of  the 
investigation  and  all  materials  prepared  in  connection  with 
related  government  litigation  or  adjudicative  proceedings;  the 
identity  of  firms  or  individuals  suspended  from  contracting 
with  the  Department  of  Defense  or  being  investigated  for  alleged 
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irregularities  when  no  indictment  has  been  obtained  nor  any 
civil  action  filed  against  them  by  the  United  States;  information 
obtained  in  confidence,  express  or  implied,  in  the  course  of  a 
criminal  investigation  by  a  criminal  law  enforcement  agency 
or  office  within  a  component,  or  lawful  national  security 
intelligence  investigation  conducted  by  an  authorized  agency 
or  office  within  a  component  for  the  purpose  of  obtaining 
affirmative  or  counter  intelligence  information,  or  background 
investigation  information  needed  to  determine  suitability  for 
employment  or  eligibility  foraccess  to  classified  information;  or 
information  received  in  connection  with  investigations 
conducted  pursuant  to  Executive  Order  11246  (Equal 
Opportunity).  The  right  of  individual  litigants  to  investigative 
records  currently  available  by  law  is  not  diminished .  When  the 
party  who  is  the  subject  of  an  investigative  record  is  the  requester 
of  that  record,  it  may  be  withheld  only  in  accordance  with 
regulations  implementing  the  Privacy  Act  of  1974  (Public  Law 
93-579) .  The  identity  of  the  source  of  information  obtained  in 
confidence  may  be  withheld  in  accordance  with  an  implied  or 
express  promise  of  confidentiality  given  prior  to  27  September 
1975  and  in  accordance  with  an  express  promise  of 
confidentiality  after  that  date.  Information  from  which  the 
confidential  source  can  be  deduced  may  also  be  withheld. 

(8)  Matters  “contained  in  or  related  to  examination, 
operating,  or  condition  reports  prepared  by,  on  behalf  of,  or 


for  the  use  of  any  agency  responsible  for  the  regulation 
supervision  of  financial  institutions.” 


(9)  Matters  involving  “geological  and  geophysical 
information  and  data  (including  maps)  concerning  wells.” 


6-9.  Requests  for  Procurement  Records.  Requests  for 
copies  of  procurement  records  shall  be  reviewed  in  accordance 
with  Departmental  procedures  issued  in  accordance  with  DOD 
Directive  5400.7.  Requests  for  copies,  orforthe  inspectionof 
procurement  records  should  be  addressed  to  the  procuring  ac¬ 
tivity,  purchasing  office,  or  other  appropriate  activity  having 
cognizance  of  the  information  or  document  desired  by  the  party 
making  the  request. 


6-10.  Reverse  FOIA  Suits.  Contractors  have  sued  to  prevent 
the  release  of  material  they  felt  was  protected  from  release 
under  the  Act.  The  US  Supreme  Court  has  now  declared  such 
suits  improper,  ruling  that  exemptions  under  the  Act  mean 
only  exemption  from  mandatory  disclosure— that  contractors 
have  no  right  to  protection  under  this  act.  Interestingly,  however, 
the  Court  pointwl  out  that  the  Hade  Secrets  Act  (18  USC  1905) 
may  be  used  as  a  basis  for  preventing  disclosure,  unless 
disclosure  is  authorized  by  law  ( Chrysler  Corp.  v.  Brown,  Sec  ’y 
of  Defense,  26CCF  Pare.  83,  181  (1979). 
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Default  Termination 


THIS  CHAPTER  discusses  the  ri^ms  of  the  Government  to 
terminate  the  contract  when  the  contractor  fails  to  perform. 
The  effect  on  the  contractual  relationship  is  also  discussed. 

1 .  Breach  of  Contract 

1-1.  Traditionally  and  historically,  when  one  party  to  a 
contract  fails  to  perform,  the  other  party  has  been  permitted 
the  remedy  of  recovering  money  damages  for  the  breach. 
Frequently,  the  injured  party  may  elect  any  of  several  remedies . 
A  common  definition  of  breach  is  “a  nonperformance  of  any 
contractual  duty  of  immediate  performance.”  When  the 
contractor  has  failed  to  perform,  the  Government  may 
terminate  the  contract  for  default,  on  the  basis  of  the  appropriate 
clause  inserted  into  the  contract,  and  collect  damages. 

1-2.  A  breach  of  contract  may  be  either  actual  or  antici¬ 
patory.  Actual  breach  is  a  currently  existing  failure  to  perform 
the  terms  of  the  contract.  Anticipatory  breach  is  a  prospective 
failure  to  perform  the  terms  of  the  contract  which  is  manifested 
by  expression  or  conduct  of  one  of  the  parties  to  the  contract 
prior  to  the  time  set  for  the  performance. 

1-3.  Actual  Breach.  When  a  contractor  fails  to  perform 
the  contract  according  to  its  terms,  he  is  in  breach  and  the 
Government  has  the  right  to  terminate  the  contract  for  default. 
This  right  is  included  in  standard  provisions  (in  Government 
contracts)  which  have  been  given  the  general  classification  of 
“default.”  At  common  law,  the  same  rights  were  available 
to  the  non-breaching  party  under  the  theory  that  there  was  a 
nonoccurrence  of  a  condition  precedent  to  his  performance. 

1-4.  Substantial  performance  or  compliance  by  the  con¬ 
tractor  will  defeat  the  Government’s  right  to  terminate  for 
default.  With  regard  to  construction  contracts,  the  doctrine 
has  been  held  to  be  applicable  when  the  Government  con¬ 
struction  project  is  complete  to  the  point  that  the  government 
can  use  and  enjoy  the  substantially  completed  facility.  This 
delivery  to  the  Government  has  been  called  “Beneficial 
Occupancy.”  This  doctrine  is  equivalent  to  the  civil  law  theory 
of  “Substantial  Performance.  ” 

1-5.  In  the  area  of  supply  contracts,  the  courts  and  boards 
have  frequently  stated  that  the  Government  is  entitled  to  ‘  ‘strict 
compliance’  ’  and  that  failure  of  the  contractor  to  deliver  exactly 
what  is  called  for  by  the  specifications  is  a  basis  for  rejection 
of  the  tendered  item  and,  of  course,  the  basis  for  a  default 
termination.  The  Court  of  Claims  has  recently  relaxed  the 
harshness  of  this  rule  by  stating  that  when  a  tendered  item 
contains  “minor  deficiencies”  the  contractor  must  be  given 
an  opportunity  to  correct  these  deficiencies.  The  word 
“minor”  has  come  to  mean  “any  discrepancy  which  can  be 


cured  within  a  short  period  of  time,  such  as  the  standard  ten- 
day  cure  period.  ’  ’  This  rule  has  been  extended  by  the  ASBCA  to 
tendered  first  articles.  As  stated,  this  recently  adopted  rule  is 
a  departure  from  the  established  law  relating  to  the  delivery 
of  defective  supplies.  However,  the  rule  is  consistent  with  the 
remedy  available  to  the  Government  under  the  Inspection 
Clause  (to  accept  nonconforming  supplies  at  a  reduced  price). 

1-6.  Anticipatory  Breach.  Generally  speaking,  a  contract 
is  not  breached  until  the  time  set  for  performance  has  arrived. 
Under  modem  contract  law,  a  breach  of  contract  may  occur 
prior  to  the  time  set  for  performance.  In  such  a  case,  the 
breach  is  called  anticipatory.  In  theory,  the  anticipatory  breach 
gives  a  remedy  when  one  party  has  repudiated  his  contract 
obligations.  Underlying  this  theory  is  the  idea  that  it  is  unjust 
to  require  a  party  who  is  ready,  willing,  and  able  to  perform 
his  obligation  under  a  contract  to  stand  by,  perhaps  to  his 
detriment,  under  circumstances  where  the  other  party  has 
clearly  manifested  his  intention  not  to  perform.  This  remedy 
is  available  to  the  Government  to  the  same  extent  that  it  is 
available  to  private  parties,  and  is  employed  when  the 
contractor  “fails  to  make  progress  so  as  to  endanger  the 
delivery  schedule.” 

1-7.  The  elements  constituting  an  anticipatory  breach  are: 

( 1 )  a  positive  intention  not  to  perform;  (2)  communication  of 
the  intent  (by  word  or  action)  to  the  other  contracting  party; 
and  (3)  action  by  the  aggrieved  party  in  reliance  upon  the 
notice  of  intent  to  repudiate.  Equivocal  statements  that  the 
contract  “might  not”  be  performed  are  not  sufficient. 

1-8.  In  determining  whether  an  anticipatory  breach  has 
occurred,  the  Government  may  take  the  contractor  at  his  word 
and  accept  his  statement  that  he  does  not  intend  to  perform  the 
contract.  In  such  a  case,  a  “ten-day  notice”  prior  to  terminating 
for  default  is  not  necessary.  An  anticipatory  breach  can  also 
result  from  the  contractor’s  conduct.  A  voluntary  petition  in 
bankruptcy  could  establish  such  a  breach,  as  could  abandon¬ 
ment  of  the  work. 

1- 9.  In  order  to  make  the  breach  complete,  the  complaining 
party  must  act  in  reliance  upon  the  anticipated  breach. 
Continuing  to  urge  performance  is  inconsistent  with  a  later 
claim  that  the  Government  relied  upon  the  contractor’s 
repudiation  of  his  obligations  under  the  contract.  Further,  the 
anticipatory  breach  may  be  repudiated  by  the  guilty  party  any 
time  until  the  aggrieved  party  has  changed  his  position. 

2.  Default 

2- 1.  The  Default  clauses  are  permissive  in  that  the 
Government  may  terminate  but  is  not  necessarily  required  to 
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do  so.  This  affords  the  Government  the  opportunity  to  view 
its  contracts  from  a  total  concept  of  what  is  best  in  its  overall 
interests.  In  one  important  case,  the  Court  of  Claims  held  that 
the  contracting  officer  must  affirmatively  elect  the  “Default” 
alternative  or  the  Default  is  invalid. 

2-2.  Fixed-Price  Supply  Contracts.  Several  factors  will 
be  examined  in  this  section  on  fixed-price  supply  contracts. 
These  factors  deal  with  defaults,  termination  of  contract 
variables,  notices,  and  other  important  issues  that  are  pertinent 
to  this  type  of  contract. 

2-3.  Default  termination  provisions  in  fixed-price  supply 
contracts  (Default  Clause  (DAR  7-103.11))  permit  the 
Government  to  terminate  all  or  any  part  of  the  contract  if  the 
contractor  (1)  fails  to  make  delivery  within  the  time  specified 
in  his  contract,  (2)  fails  to  make  progress  so  as  to  endanger 
performance  of  the  contract,  or  (3)  fails  to  perform  any  other 
provision  of  the  contract. 

2-4.  If  the  contractor  fails  to  make  delivery,  at  what  point 
in  time  may  the  Government  terminate  the  contract  for  default? 
What  prior  notices  of  termination  action  must  be  given?  The 
general  rule  is  that  a  contractor  already  in  default  is  not  entitled 
to  any  prior  notice,  unless  there  is  a  contract  provision  requiring 
such  notice,  and  the  contract  may  be  terminated  immediately. 
2-5.  This  rule  has  been  stated  as  follows: 

the  conlracl  ...  if  it  was  to  be  terminated,  reasonable  notice  had  to 
be  given.  This  principle  is  well  established  (12  Am  Jur,  Contracts, 
Section  305).  But  the  doctrine  is  not  pertinent  where  the  contract  .  .  . 
contains  language  providing  for  termination  at  any  lime  for  unsatis¬ 
factory  performance  .  .  .  Department  was  not  required  to  give  any 
advance  notice  of  the  termination  of  the  contract.  Such  was  the 
agreement  of  the  parties. 

2-6.  The  government  has  the  right,  therefore,  to  terminate 
immediately  without  prior  notice  if  the  contractor  fails  to 
deliver  within  the  time  specified.  This  is  true  regardless  of 
how  slight  the  delay  might  be.  This  is  not  to  suggest  that  the 
Government  will  terminate  immediately;  however,  it  does 
have  the  “right’  ’  to  do  so  if  it  so  desires .  In  a  leading  case,  the 
ASBCA  upheld  a  default  termination  taken  on  Monday  when 
the  required  date  was  the  preceding  Friday  ( Nuclear  Research 
Associates,  Inc.,  ASBCA  13,563  (1970).  Furthermore,  it 
should  be  noted  that  the  Government  has  the  right  to  accept 
goods  already  shipped  but  not  yet  accepted  at  the  time  of 
termination. 

2-7.  Where  the  contractor  fails  to  make  progress,  or  fails 
to  perform  any  other  provision  of  the  contract,  the  question 
also  arises  as  to  when  the  Government  may  terminate  for 
default.  Under  these  conditions,  the  clause  provides  that  the 
contractor  must  first  be  given  notice  of  his  failure  and  an 
opportunity  to  cure  the  defect  within  10  days,  or  such  longer 
period  as  the  contracting  officer  may  authorize. 

2-8.  A  termination  for  default  action  is  improper  when  the 
“notice”  and  opportunity  to  “cure"  are  required,  but  not 
given.  An  “oral”  notice  is  insufficient  and  not  effective.  It 
must  be  in  writing. 

2-9.  Should  the  so-called  “cure  notice”  provide  for  less 
than  the  10-day  minimum,  the  requirement  of  the  clause  may 
not  be  satisfied  and  a  termination  for  default  could  be  improper. 
It  should  be  noted  that  if  the  amount  of  time  remaining  for 
delivery  is  less  than  10  days,  the  advisability  of  any  notice  is 


questionable.  The  notice  should  never  direct  the  contractor’s 
manner  of  performance. 

2-10.  The  Armed  Services  Board  of  Contract  Appeals  has 
repeatedly  required  the  Government  to  adhere  strictly  to  the 
notice  provision  of  the  clause  where  the  time  available  prior 
to  delivery  is  greater  than  10  days.  For  example,  it  has  held: 

In  the  instant  case  the  contracting  officer  terminated  the  contract 
even  before  10  days  had  elapsed  from  the  18  August  .  .  .  letter 
the  contracting  officer's  termination  of  the  contract  is  found  to  be 
without  authority  under  the  provisions  of  .  .  .  the  “Default"  article 

2-1 1 .  Although  there  is  a  requirement  that  a  “Cure  Notice” 
be  issued,  if  it  is  determined  that  time  equal  to  or  greater  than 
a  realistic  cure  period  does  not  remain  in  the  schedule,  a  “Cure 
Notice”  should  not  be  issued.  Under  these  circumstances, 
the  so-called  “Show  Cause”  notice  may  be  issued.  The  “Show 
Cause’  ’  notice  in  effect  directs  the  contractor  to  show  why  the 
contract  should  not  be  terminated  for  default. 

2-12.  The  “Show  Cause”  notice  insures  that  the  contractor 
understands  his  predicament,  and  his  answer  can  be  used  in 
evaluating  whether  circumstances  justify  default  action.  The 
“Show  Cause”  notice  is  not  mandatory,  but  it  is  generally 
considered  advisable  since  the  existence  of  an  excusable  cause 
would  result  in  a  default  termination  being  changed  to  a 
convenience  termination.  A  central  question  in  every  default 
situation  is,  “Is  the  contractor’s  delay  excusable?”  The  natures 
of  such  “excusable  clauses”  are  set  forth  in  paragraph  (c)  of 
the  supply  contract  Default  clause  and  paragraph  (d)  of  the 
standard  construction  contract  Default  clause. 

2-13.  Except  for  anticipatory  breach,  or  if  the  contractor 
‘  ‘so  fails  to  make  progress  as  to  endanger  performance,”  the 
Government  may  not  terminate  a  contract  for  default  on  the 
basis  of  failure  to  deliver  before  the  time  for  performance  has 
expired.  If  it  terminates  even  one  day  early,  a  termination  for 
convenience  will  apply. 

2-14.  Once  the  contract  has  been  terminated  for  default, 
the  contractor  must  continue  performance  on  the  contract  to 
the  extent  it  is  not  terminated.  The  Government  can  require 
preservation  and  protection  of  its  property  in  the  possession 
of  the  contractor,  and  it  may  require  transfer  of  title  and  delivery 
of  material  which  the  contractor  has  produced  or  acquired  to 
the  extent  directed  by  the  contracting  officer.  The  contractor 
will  be  paid  a  price  to  be  agreed  upon.  A  failure  to  agree  is 
subject  to  the  “Disputes”  clause. 

2-15.  The  contractor  has  the  right  to  appeal  the  termination, 
and  is  entitled  to  payment  at  the  contract  price  for  items  ac¬ 
cepted  by  the  Government.  The  contractor  may  also  question 
later  assessed  excess  costs,  or  he  may  appeal  the  assessment 
of  excess  costs  and  question  the  propriety  of  the  default  at  that 
time. 

2-16.  One  of  the  principal  rights  acquired  by  the  Government 
under  the  default  clause  is  the  right  to  repurchase  the  item 
elsewhere  and  charge  excess  costs  to  the  defaulting  contractor. 
There  is  a  duty  imposed  upon  the  Government  in  general  to  act 
reasonably  to  minimize  the  damages,  otherwise  it  may  lose  its 
right  to  assess  excess  costs.  Conditions  imposed  upon  re¬ 
purchase  action  generally  are:  (1)  repurchase  must  be  made 
within  a  reasonable  time  after  termination;  (2)  repurchased 
items  must  be  as  similar  as  practicable  to  the  defaulted  items  in 
quality,  units  and  specifications;  and  (3)  repurchase  contract 
terms  should  essentially  be  the  same  as  the  original  contract 
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terms.  The  contracting  officer  has  considerable  latitude  and 
discretion  in  effecting  the  repurchase.  Repurchase  contracts 
are  not  subject  to  statutory  advertising  requirements,  and  the 
contracting  officer  may  let  contracts  by  whichever  means  he 
deems  to  be  reasonable  and  in  the  best  interests  of  the  Govern¬ 
ment.  The  contracting  officer  is  not  arbitrarily  required  to 
accept  the  lowest  offer  received.  He  may  consider  time  of 
delivery,  and  qualifications  and  capacity  of  the  bidder.  He 
must  not  abuse  this  discretion,  and  must  use  diligence  to  obtain 
the  lowest  price  available. 

2-17.  Excess  costs  are  generally  assessed  as  the  difference 
between  the  original  contract  price  and  the  repurchase  price. 
Othercosts  are  also  recoverable .  The  Comptroller  General  has 
ruled  that  the  defaulting  contractor  becomes  liable  for  whatever 
reasonable  damages  were  occasioned.  The  measure  is  the 
amount  that  will  compensate  for  the  loss  which  fulfillment  of 
the  contract  would  have  prevented.  Some  examples  of  these 
costs  are:  (1)  moving  Government  furnished  property  to  the 
replacement  contractor’s  place  of  business;  (2)  expenses  of 
added  inspection;  and  (3)  added  freight  charges. 

2-18.  The  Default  Clause  provides: 

The  rights  and  remedies  of  the  Government  provided  in  this  clause 

shall  not  be  exclusive  and  are  in  addition  to  any  other  rights  and  remedies 

provided  by  law  or  under  this  contract. 

Consequently,  it  must  be  borne  in  mind  that  the  right  to  recover 
“excess  costs”  is  an  inclusive  and  not  an  exclusive  remedy. 
The  Government  may  also  recover  other  damages,  to  the  extent 
that  they  can  be  established. 

2-19.  There  are  cases  wherein  a  contractor  may  not  be 
terminated  for  default  when  the  failure  to  perform  is  due  to 
*  ‘excusable’  ’  causes.  These  causes  are  listed  in  the  next  section . 

2-20.  In  order  to  qualify  as  an  excusable  cause  relating  to 
the  prime  contractor,  the  cause  must  be  beyond  the  control  and 
w  ithout  the  fault  of  negligence  of  the  contractor.  Causes  1  isted 
in  the  Default  clause  as  excusable  include,  but  are  not  restricted 
to,  (1)  acts  of  God,  (2)  acts  of  the  public  enemy,  (3)  acts  of 
Government  (either  sovereign  or  contractual),  (4)  fires,  (5) 
floods,  (6)  epidemics,  (7)  quarantine  restrictions,  (8)  strikes, 
(9)  freight  embargoes,  and  (10)  unusually  severe  weather. 

2-21 .  An  “excusable  cause”  must  be  “beyond  the  con¬ 
tractor’s  control, ’ ’  and  ‘ ‘without  his  negligence .”  Even  though 
a  snow  storm  is  beyond  the  contractor's  control,  it  will  not 
constitute  an  excusable  delay  if  it  did  not  constitute  ‘  ‘unusually  ’  ’ 
severe  weather.  If  such  an  occurrence  is  a  common  one  during 
certain  times  of  the  year  in  the  locale  in  which  the  contractor  is 
situated,  it  would  be  possible  for  him  to  “forsee”  this  result 
and  make  plans  accordingly.  A  pre-existing  strike,  for  example, 
is  “forseeable.” 

2-22.  With  respect  to  failure  due  to  default  of  the  subcon¬ 
tractor,  an  ‘  ‘excusable  cause’  ’  must  be  beyond  the  control  and 
without  the  fault  or  negligence  of  ‘ ‘both’  ’  the  prime  contractor 
and  the  subcontractor.  Even  if  this  requirement  is  met,  the 
cause  will  not  be  excusable  if  the  supplies  or  services  to  be 
furnished  by  the  subcontractor  were  obtainable  from  other 
sources  in  sufficient  time  to  permit  the  contractor  to  meet  the 
delivery  schedule. 

2-23.  It  should  also  be  noted  that  the  Court  of  Claims  has 
adopted  a  very  strict  interpretation  of  the  term  “subcontractor” 
in  Government  contracts .  ‘  ‘ Subcontractor’  ’  was  held  to  include 
only  those  in  contractual  privity  with  the  contractor  ( Schweigert , 


Inc.  v.  United  States,  181  Ct  Cl  1183  (1967)).  This  case 
effectively  limited  default  actions  to  the  fault  of  the  prime  or 
first  tier  subcontractor.  The  Department  of  Defense  has  now 
taken  action  to  redefine  “subcontractor”  as  used  in  the  Default 
clauses  to  include  all  tiers.  Thus  the  contractor  is  now  respon¬ 
sible  for  all  subcontractors. 

2-24.  If  the  case  is  determined  to  be  excusable  and  if  the 
contract  contains  a  “Termination  for  Convenience”  clause, 
the  rights  and  obligations  of  the  parties  will  be  determined  in 
accordance  with  that  clause.  If  the  “Convenience”  clause  is 
not  included,  the  default  clause  provides  for  an  equitable  ad¬ 
justment  to  compensate  the  contractor  for  the  termination.  In 
this  latter  event,  the  adjustment  shall  be  a  question  of  fact 
under  the  disputes  clause.  In  any  event,  since  the  “Termination 
of  Convenience”  clause  is  a  mandatory  clause,  there  is  every 
reason  to  believe  the  contractor  would  be  required  to  follow  the 
convenience  procedures  (G.  L.  Christian  &  Associates  v.  United 
States,  312F2d418Ct  Cl  1963). 

2-25.  Several  courses  of  action  in  lieu  of  termination  for 
default  are  available  when  it  is  determined  to  be  in  the  best 
interest  of  the  Government:  ( 1 )  permit  the  contractor,  his  surety, 
or  guarantor  to  continue  performance  under  a  revised  delivery 
schedule;  (2)  permit  the  contractor  to  continue  performance 
by  means  of  subcontract,  or  other  business  arrangement  with 
an  acceptable  third  party;  or  (3)  if  the  requirement  for  the 
supplies  or  services  no  longer  exists  and  the  contractor  is  not 
liable  to  the  Government  for  damages,  execute  a  no-cost 
termination  settlement  agreement. 

2-26.  The  provision  permitting  the  contractor  to  continue 
performance  under  an  extended  delivery  schedule  must  be 
accompanied  by  some  consideration,  monetary  or  otherwise, 
flowing  from  the  contractor  to  the  Government.  This  require¬ 
ment  arises  out  of  the  general  rule  that  a  Government  agent, 
such  as  a  contracting  officer,  is  without  authority  to  waive  a 
vested  right  of  the  Government  without  receiving  consideration 
therefor.  The  right  of  the  Government  to  require  performance, 
within  the  period  provided  in  the  contract,  constitutes  such  a 
vested  right. 

2-27.  Another  course  of  action  open  to  the  Government, 
where  the  supplies  or  services  are  delivered  but  are  defective, 
arises  out  of  the  Inspection  Clause.  That  clause  provides,  among 
other  things,  that  the  Government  may  accept  the  defective 
items  and  require  a  downward  equitable  adjustment  in  price. 

2-28.  Forbearance  and  waiver  have  some  similar  character¬ 
istics,  but  they  have  differences  also.  Whereas  a  waiver  may 
relinquish  a  right  altogether,  forbearance  does  not.  It  does 
provide  for  reflecting  on  a  decision  concerning  a  right. 

2-29.  Default  action  for  failure  to  perform  is  permissive, 
and  it  is  unusual  for  the  Government  to  immediately  take  action 
to  default  a  contractor  upon  his  failure  to  perform.  Since 
“termination”  causes  a  cessation  of  performance,  the  Govern¬ 
ment  usually  pauses  and  reflects  before  taking  such  drastic 
action .  In  so  doing ,  it  determines  whether  such  action  is  in  its 
best  interest. 

2-30.  Many  matters  must  be  considered  in  arriving  at  a 
determination  of  whether  to  “terminate’  ’  the  contract :  ( 1 )  the 
existence ,  if  any,  of  an  excusable  cause  of  delay ;  (2)  the  nature 
of  the  item  and  its  availability  from  other  sources;  (3)  time 
constraints  based  on  need  of  the  item;  and  (4)  contractor's 
ability  to  perform  if  the  contract  is  not  terminated  Frequently, 
the  Government  takes  no  immediate  action .  and  the  contractor 


often  continues  to  perform  even  though  the  original  perfor¬ 
mance  period  has  passed.  If  the  Government  does  ultimately 
decide  to  terminate,  it  may  be  faced  with  a  situation  where  it 
has  effectively  “waived”  its  rights  to  terminate  for  default. 
This  “waiver”is  sometimes  called  an  “Election”  by  the 
Government  to  allow  the  contractor  to  continue  performance, 
notwithstanding  the  passage  of  the  delivery  period. 

2-3 1 .  Because  of  the  gravity  and  consequences  of  a  decision 
to  terminate  for  default,  the  BCAsand  courts  generally  recognize 
that  the  Government  is  entitled  to  some  period  of  time  beyond 
scheduled  performance  during  which  it  may  pause  and  reflect 
upon  such  action.  This  period  is  generally  referred  to  as 
“forbearance,”  which  means  that  the  Government,  rather  than 
waiving  its  right,  is  merely  refraining  from  the  execution  of  its 
right. 

2-32.  Waiver  has  been  defined  as  “the  intentional  or 
voluntary  relinquishment  of  a  known  right.”  The  period  of 
forbearance  must  be  a  reasonable  one,  otherwise  the  inaction 
can  constitutea  “waiver.”  In  the  latter  case,  the  Government 
is  legally  presumed  to  have  elected  to  permit  the  contractor  to 
continue  performance. 

2-33.  In  addition  to  a  lapse  of  time,  actions  by  the  Govern¬ 
ment  may  constitute  a  waiver  rather  than  a  “forbearance.” 
The  exact  period  of  time  and  the  specific  actions  constituting  a 
waiver  are  not  too  clearly  defined  by  available  court  decisions . 
The  “period  of  time”  is  dependent  upon  the  facts  of  the  case. 
Forbearance  periods  ranging  from  one  week  to  over  three  months 
have  been  held  not  a  waiver,  while  periods  of  48  days  to  4 
months  have  been  determined  to  constitute  a  waiver  ( Devito  v. 
United  States  188  Ct  Cl  979  (1969)). 

2-34.  Government  actions  which  have  been  determined  to 
constitute  a  waiver  are:  ( 1)  urging  the  contractor  to  continue; 
(2)  accepting  samples  and  preproduction  models;  (3)  perform¬ 
ing  an  acceptance  inspection;  (4)  accepting  deliveries;  and  (5) 
issuing  change  orders  and  supplemental  agreements.  It  is  clear 
that  when  the  Government  encourages  and  induces  a  contractor 
tocontinue,  and  the  contractor  does  continue,  a  waiver  willbe 
found. 

2-35.  Actions  which  have  not  constituted  a  waiver  are:  (1) 
discussing  progress  with  the  contractor;  (2)  failure  to  answer 
the  contractor’s  request  for  more  time;  (3)  accepting  partial 
delivery;  and  (4)  limited  tests  by  Government  inspectors.  If 
the  action  of  the  Government  does  constitutea  “waiver"  ofits 
right  to  terminate,  however,  a  new  delivery  schedule  must  be 
established.  Such  new  schedule  must  be  reasonable  in  light  of 
all  the  facts. 

2-36.  Fixed-price  construction  contract  default  termination 
provisions  (e.g.,  DAR  7-602.5)  permit  the  Government  to 
terminate  the  contractor’s  rights  to  proceed  with  the  work,  or 
any  '  ‘separable’  ’  part,  if  ( 1 )  the  contractor  refuses  or  fails  to 
prosecute  the  work  with  such  diligence  as  will  insure  its 
completion  within  the  time  specified  in  the  contract,  or  (2) 
fails  to  complete  the  work  within  the  time  specified  in  the 
contract.  These  provisions  are  closely  akin  to  the  "failure  to 
make  progress”  and  “failure  to  deliver"  provisions  of  the  Fixed- 
Price  Supply  Contracts. 

2-37  Once  a  contract  has  been  terminated,  the  Government 
may  take  over  the  work  and  complete  it  or  have  it  completed  by 
another  contractor.  The  Government  may  take  possession  of 
and  use  any  materials,  appliances,  and  plant  that  may  be  on 
the  work  site  and  necessary  for  contract  completion.  Also, 


the  contractor  is  liable  to  the  Government  for  any  damages 
caused  by  its  failure  to  complete  the  work  on  time .  This  is  true 
whether  the  contract  is  terminated  or  not.  The  surety  may 
enter  into  a  takeover  agreement  and  complete  the  contract, 
whereas  in  a  supply  or  services  contract,  such  takeover  would 
have  to  be  before  default. 

2-38.  Fixed-Price  Research  and  Development  Contract 
default  provisions  (DAR  7-302.9)  permit  the  Government  to 
terminate  for  ( 1)  failure  to  perform  within  the  time  specified, 
(2)  failure  to  perform  the  work  so  as  to  endanger  performance, 
or  (3)  failure  to  perform  any  other  provision  of  the  contract. 

2-39.  The  “Default”  clause  for  fixed-price  Research  and 
Development  contracts  is  quite  similar  to  the  Fixed-Price  Supply 
Contract  clause,  not  only  regarding  the  reasons  for  default, 
but  also  with  respect  to  the  10-day  “cure  notice,”  “repurchase 
and  excess  costs,”  and  “excusable  cause”  provisions. 

2-40.  Although  the  Defense  Acquisition  Regulation  does 
not  contain  procedures  for  default  of  Research  and  Development 
contracts,  it  is  assumed  that  the  procedures  for  supply  contracts 
(including  show-cause  notice)  are  applicable.  This  assumption 
is  based  upon  the  similarities  noted  above,  and  is  further 
supported  by  Section  1-8.605  of  the  Federal  Procurement 
Regulation.  That  regulation  states  that  the  procedures  and 
guidelines  governing  supply  contracts  should  be  used  in  defaults 
of  Research  and  Development  contracts. 

2-41.  Cost-Reimbursement  Type  Contracts.  Cost-Re¬ 
imbursement  type  default  termination  provisions  permit  the 
Government  to  terminate  the  contract,  in  whole  or  in  part,  for 
actual  default  or  failure  to  make  progress  such  as  would  endanger 
performance  and  result  in  default  (e.g.,  DAR  7-203. 10). 

2-42 .  A  1 0-day  ‘  ‘cure  notice’  ’  is  required  by  both  the  clause 
itself  and  by  DAR  8-407.  If  the  delivery  is  less  than  10  days 
away,  the  courts  have  stated  that  a  cure  notice  of  less  than  10 
days  is  improper  (appeal  of  Michloritz  ASBCA  5102,  58-2 
BCA  (1958));  but  a  notice  is  still  required. 

2-43.  In  the  event  of  termination,  the  contractor  shall  be 
reimbursed  his  allowable  costs  in  accordance  with  the  clause, 
and  an  appropriate  reduction  shall  be  made  in  the  total  fee,  if 
any.  No  provision  is  included  for  recovery  of  “excess  costs” 
of  reprocurement  after  termination.  However,  in  those  Cost- 
Reimbursement  Supply  Contracts  which  include  an  ‘  ‘Inspection 
of  Supplies  and  Correction  of  Defect”  clause,  the  situation  is 
somewhat  different. 

2-44.  The  latter  clause  provides  that  at  any  time  within 
performance ,  but  not  later  than  6  months  after  acceptance,  the 
Government  can  require  correction  or  replacement  of  defective 
supplies.  These  costs  are  paid  for  by  the  Government.  However, 
if  the  contractor  fails  to  proceed  with  “reasonable  promptness’  ’ 
to  replace  or  correct  the  supplies,  the  Government  may 
repurchase  and  charge  any  excess  costs  to  the  contractor,  or 
equitably  reduce  the  fee. 

2-45.  ‘‘Excusable  causes”  are  recognized  to  the  same  extent 
as  in  Fixed-Price  Supply  Contracts,  with  some  variation 
regarding  failure  of  a  subcontractor  to  perform  or  make  progress . 
If  the  supplies  or  services  are  obtainable  from  other  sources, 
an  excusable  cause  will  still  exist  unless  the  Government  orders 
the  contractor,  in  writing,  toobtain  them  from  the  other  source 
and  the  contractor  fails  to  “reasonably  comply”  with  that  order. 

2-46.  Excusable  causes  for  Cost-Reimbursement  Type 
Contracts  are  set  forth  in  a  special  clause  titled  “Excusable 
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CHAPTER  19 


Termination  for  Convenience 


THIS  CHAPTER  presents  the  authority  and  reasons  for,  and 
the  procedures  and  applications  of,  the  remedy  entitled 
‘  ‘Termination  for  Convenience’  ’ ;  with  a  view  toward  under¬ 
standing  and  justifying  such  an  action  in  the  best  interests  of 
the  United  States.  Not  infrequently,  the  termination  accrues  to 
the  benefit  of  the  contractor  as  well. 

2.  The  right  to  terminate  the  contract  for  the  convenience 
of  the  Government  is ,  simply  stated ,  the  right  of  the  Government 
to  refuse  to  continue  with  contract  performance— to  stop  the 
work  and  settle  with  the  contractor  at  the  point  of  termination . 
The  word  termination  ordinarily  means  ended;  but  within  the 
context  of  Government  contracts,  it  has  a  more  restricted 
meaning.  Termination  results  only  from  an  action  by  the 
contracting  officer. 

3.  In  Government  contracts,  there  are  two  types  of  termi¬ 
nations— default  and  convenience.  The  difference  between  the 
two  types  of  termination  can  be  stated  to  rest  on  fault.  In  a 
default  termination,  the  action  by  the  Government  is  taken 
because  of  failure  on  the  part  of  the  contractor  to  live  up  to  his 
contractual  obligations.  A  termination  for  convenience 
promotes  the  best  interests  of  the  Government,  and  it  does  not 
result  from  any  fault  on  the  part  of  the  contractor. 

4.  The  Government  may  terminate  contracts,  in  whole  or 
part,  for  its  convenience,  at  any  time  during  contract  per¬ 
formance.  This  termination  authority  gives  procurement 
planning  an  essential  flexibility.  Changes  in  military  strategic 
planning— the  development  of  new  weapons— new  attitudes 
on  disarmament,  budgeting  and  funding— any  of  these  may 
eliminate  the  need  for  part  or  all  of  an  existing  contract .  When 
this  happens,  termination  proceedings  work  to  save  the 
Government’ s  funds.  This  termination  may  also  be  effectively 
used  to  relocate  vital  materials,  manpower,  and  facilities. 

1.  Right  to  Iferminate 

1  - 1 .  The  Government’s  right  to  terminate  for  its  convenience 
is  supported  by  three  theories'  (1 )  Inclusion  of  a  termination 
clause  by  agreement  of  the  parties ;  (2)  Inclusion  of  a  termination 
clause  “by  operation  of  law”;  and  (3)  breach  of  contract. 

1-2.  In  Government  contracts,  the  right  to  terminate  for 
convenience  (of  the  Government)  arises  because  the  parties  to 
the  contract  agree  to  this  right  through  incorporation  of  the 
appropriate  clause  into  the  contract.  In  addition  to  the  legal 
concepts  that  (1)  the  four  comers  of  the  contract  contain  the 
legal  obligations  of  the  paities  and  (2)  the  Government  obtains 
the  right  to  terminate  for  convenience,  two  other  concepts  must 
be  recognized-  incorporation  by  operation  of  law,  and  breach 
of  contract. 


1  -3 .  Even  though  the  required  clause  under  DAR  is  omitted, 
the  right  of  termination  for  convenience  may  yet  bind  the  parties 
‘  ‘by  operation  of  law.  ”  In  the  landmark  case  of  G.L.  Christian 
arid  Associates  v.  United  States,  ( 1 963)  3 1 2  F2d  4 1 8,  the  court 
so  held,  finding  that :  ( 1 )  DAR  governed  the  contract ,  (2)  DAR 
was  promulgated  pursuant  to  law  (The  Armed  Services 
Procurement  Act  of  1947,  10  USC  2301 ,  et  seq.),  (3)  DAR 
therefore  has  the  force  and  effect  of  law,  (4)  DAR  required  the 
clause,  and  (5)  no  authorized  deviation  was  granted.  The  court 
therefore  concluded  that  the  clause  is  operative  as  though 
physically  incorporated  in  the  contract.  The  import  of  this 
decision  continues  to  evolve.  It  is  not  to  be  assumed ,  however, 
that  such  clauses  need  no  longer  be  incorporated  into  the 
contract.  Government  policy  and  good  business  practice  dictate 
incorporation.  In  addition,  it  should  also  be  noted  that  more 
recent  legal  decisions  appear  to  be  weakening  the  so  called 
“Christian  Doctrine”  (see  Chamberlain  Manufacturing 
Corporation,  18  Oct  1973,  ASBCA  18103;  Carrier 
Corporation  v.  United  States,  7  Nov  1975,  Court  of  Claims 
No.  267-74;  and  Toke  Cleaners,  10  May  1974,  IBCA  No. 
1008-10-73). 

1-4.  Had  the  court  ruled  otherwise  in  the  Christian  case, 
the  Government  would  have  been  liable  for  breach  of  contract 
damages,  including  all  lost  profits,  for  terminating  with  no 
clause  in  the  contract.  Even  if  the  Government  had  no  termi¬ 
nation  for  convenience  concept,  the  Government  has  the  power 
to  “walk  away”  from  its  contract.  Of  course,  this  would 
constitute  a  breach  of  contract;  and  damages  including  costs  to 
date  plus  the  entire  contract  profit  (anticipatory  profit)  would 
have  to  be  paid.  Under  the  termination  for  convenience  clause, 
profits  recovery  is  limited  to  those  profits  earned  to  the  date  of 
termination. 

1-5.  The  breach  of  contract  concept  is  not  dependent  on 
statute.  In  the  early  case  of  United  States  v.  Corliss  Steam  Engine 
Company,  91  US  321  (1 875),  the  U.S.  Supreme  Court  held 
that  the  Secretary  of  the  Navy  could  stop  the  work,  thereby 
breaching  the  contract,  as  no  termination  clause  was  present. 
The  court  found  the  Secretary  had  authority  to  settlethe  resulting 
breach  claim  as  if  it  were  an  ordinary  commercial  contract. 
Our  termination  for  convenience  procedures  arc  an  outgrowth 
of  this  common  law  breach  concept  and  are  a  substitute  for  it, 
though  some  statutory  treatment  has  appeared  over  the  years. 

1  -6.  The  contracting  officer  should  justify  his  actions. 
Practically  speaking,  however,  the  contractor  would  have  great 
difficulty  in  disputing  the  right  to  terminate  because  the  grant 
of  authority  under  the  clause  is  very  broad.  In  commercial 
contracts,  termination  is  normally  possible  only  by  mutual 
consent  of  the  parties  or  else  a  breach  of  contract  is  present 
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Rarely  is  a  unilateral  right  provided  as  is  given  to  the  Government 
in  Government  contracts. 


2.  Termination  for  Convenience  Clauses 

2-1 .  The  Defense  Acquisition  Regulation  (DAR)  and  Federal 
Procurement  Regulations  (FPR)  prescribe  various  clauses  for 
incorporation  in  contracts  fortermination  for  the  convenience 
of  the  Government.  These  clauses  are  designed  to  apply  to 
various  procurements. 

(a)  DAR  8-701:  Termination  Clause  for  Fixed-Price 
Contracts. 

(1)  Except  as  otherwise  permitted  by  8-705,  the  clause 
in  7-103. 21(b)  shall  be  used  in  any  fixed-price  contract  in 
excess  of  $ 10,000  for  supplies  or  experimental ,  developmental , 
or  research  work  with  educational  or  non-profit  institutions, 
when  no  profit  is  contemplated.  The  clause  in  7-602. 29(a) 
shall  be  used  in  all  fixed-price  construction  contracts  in  excess 
of  $10,000. 

(2)  The  clause  in  7-607.4  covering  terminations  for 
convenience  and  terminations  for  default  shall  be  included  in 
all  fixed-price  architect -engineer  contracts. 

(3)  In  accordance  with  E-621,  the  last  sentence  of 
paragraph  (j)  of  the  clauses  in  7-103.21(b)  and  7-602. 29(a) 
may  be  deleted  in  contracts  with  agencies  of  the  United  States 
Government,  foreign  governments  or  agencies  thereof,  state 
or  local  governments  or  agencies  thereof,  or  nonprofit  contracts 
with  nonprofit  educational  or  research  institutions. 

(b)  FPR  l-8.700-2(a)(l).  Termination  Clause  for  Cost- 
Reimbursement  Type  Contracts. 

(1)  The  clause  set  forth  in  FPR  1-8.701  shall  be  used 
except  as  otherwise  permitted  by  FPR  l-8.700-2(a)(2),  in  any 
fixed  price  contract  in  excess  of  $10,000  for  supplies,  or 
experimental ,  developmental,  or  research  work  where  a  profit 
is  contemplated  when  the  contract  is  entered  into  by  formal 
advertising  or  by  negotiation. 

(c)  DAR  8-702:  Termination  Clause  for  Cost- 
Reimbursement  Contracts. 

(1)  The  clause  in  DAR  7-203. 10  shall  be  used  in  any 
cost-reimbursement  type  contract  as  defined  in  DAR  3-405, 
for  supplies  and  experimental,  developmental,  or  research  work 
other  than  experimental,  developmental,  or  research  work  with 
educational  or  nonprofit  institutions  where  no  fee  is  contem¬ 
plated.  The  clause  in  7-605.26  shall  be  used  in  all  cost-re¬ 
imbursement  type  construction  contracts. 

(2)  In  any  contract  for  Architect-Engineer  services  where 
the  clause  in  7-203. 10  is  used,  the  term  "Architect-Engineer” 
shall  be  substituted  for  the  term  “Contractor”  wherever  that 
term  appears  in  the  clause.  Paragraph  (e)(i)(D)(U)  shall  be 
deleted,  and  the  following  clause  substituted  therefor: 

(II)  In  the  event  of  the  termination  of  this  contract  for 
the  default  of  the  Architect-Engineer,  the  total  fee  payable  shall 
be  such  proportionate  part  of  the  fee  as  the  weighted  value  of 
the  actual  working  drawings  completed  bears  to  the  weighted 
value  ofthe  working  drawings  required  or  contemplated  by  the 
contract;  (1970  JUL) 

(3)  In  accordance  with  E-621,  the  last  sentence  of 
paragraph  (j)  ofthe  clauses  in  DAR  7-203 . 10  and  DAR  7-605 .26 
may  be  deleted  in  contracts  with  agencies  of  the  United  States 
Government,  foreign  governments  or  agencies  thereof,  state 


or  local  governments  or  agencies  thereof,  or  nonprofit  contracts 
with  nonprofit  educational  or  research  institutions. 

(d)  FPR  l-8.700-2(a)(3).  Research  and  Development 
Contracts  with  Educational  and  Other  Nonprofit  Institutions. 

(1)  The  clause  set  forth  in  FPR  1-8.702  shall  be  used  in 
any  cost-reimbursement  type  contract  for  (i)  supplies,  or  (ii) 
experimental,  developmental,  or  research  work  where  a  fee  is 
contemplated,  whenever  the  procuring  activity  considers  it 
necessary  or  desirable  to  provide  for  termination  of  the  contract 
for  the  convenience  of  the  Government.  The  clause  shall  be 
used  in  all  cost-reimbursement  type  construction  contracts  in 
excess  of  $10,000,  and,  when  so  used,  the  text  paragraph 

(e)(l)(iv)(B)  shall  be  deleted  and  the  following  shall  be 
substituted  therefor: 

In  the  event  of  the  termination  of  this  contract  for  default, 
the  total  fee  payable  shall  be  such  proportionate  part  of  the  fee 
as  the  acceptable  work  in  place  bears  to  the  tots'  work  in  place 
required  by  the  contract. 

(e)  DAR  8-704. 1 .  Termination  Clause. 

( 1 )  The  clause  in  DAR  7-302 . 1 0(b)  shall  be  used  in  any 
contract  for  experimental,  developmental,  or  research  work 
(whether  fixed  price  or  cost  reimbursement  type)  with  an 
educational  institution  when  such  contract  is  placed  on  a  no- 
fee  or  no-profit  basis  except  that  in  the  case  of  organizations 
other  than  educational  institutions,  paragraph  (d)  shall  be 
deleted  and  the  paragraph  in  7-302. 10(c)  shall  be  used. 

(2)  The  clause  in  DAR  7-302. 10(c)  shall  be  used  in 
contracts  with  a  nonprofit  organization  other  than  an  educational 
institution. 

(f)  DAR  8-704.2.  Suggested  Clause  for  Subcontracts. 

(1)  The  clause  in  DAR  7-302. 10(b),  suitably  altered  to 

indicate  the  relationship  between  the  prime  contractor  and 
subcontractor,  is  suggested  for  uses  in  subcontracts  placed 
with  educational  or  nonprofit  institutions;  provided,  such 
subcontracts  incorporate,  or  are  negotiated  on  the  basis  of  the 
cost  principles  set  forth  in  Section  XV  of  DAR;  and  provided 
further,  such  subcontracts  are  placed  on  the  no-fee  or  no-profit 
basis. 

(g)  FPR  l-8.700-2(a)(4).  Short  Form  Termination  Clauses 
for  Fixed-Price  Type  Contracts. 

(1)  The  clause  set  forth  in  FPR  1-8.704-1  shall  be  used 
in  any  fixed-price  type  contract  for  experimental,  develop¬ 
mental,  or  research  work  placed  with  an  educational  or 
nonprofit  institution  on  a  no-fee  or  no-profit  basis.  The  clause 
also  shall  be  used  in  any  cost-reimbursement  type  contract 
for  experimental,  developmental,  or  research  work  placed 
with  an  educational  or  nonprofit  institution  on  a  no-fee  or 
no-profit  basis,  whenever  the  procuring  activity  considers  it 
desirable  to  provide  for  termination  of  the  contract  for  the 
convenience  of  the  Government. 

(h)  DAR  8-705. 1 .  Supply  and  Service  Contracts. 

( 1 )  Tb  facilitate  the  handling  of  purchases  under  fixed- 
price  supply  or  service  contracts  not  to  exceed  $10,000,  the 
short  form  termination  clause  in  DAR  7- 103. 2 1  (a)  is  authorized 
for  use  in  lieu  of  any  other  clause  providing  for  termination 
for  the  convenience  of  the  Government;  provided,  such 
contracts  obligate  the  Government  to  order  or  otherwise  to  be 
liable  for  a  minimum  quantity. 

(2)  Tb  facilitate  the  obtaining  of  services  where  it  can 
reasonably  be  determined  that  the  kind  and  volume  of  service 
required  would  not,  in  the  event  of  termination  for  convenience 
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of  the  Government,  present  a  basis  for  a  termination  claim 
other  than  for  services  rendered  (such  as,  but  not  limited  to, 
most  contracts  for  rental  of  unreserved  garage  space,  meals 
for  inductees,  or  laundry  and  drycleaning  services),  the  short 
form  termination  clause  in  DAR  7-1902, 16(b)  is  authorized 
for  use  in  such  service  contracts,  regardless  of  dollar  value, 
in  lieu  of  any  other  clause  providing  for  termination  for  the 
convenience  of  the  Government. 

(3)  Where  DD  1155  is  utilized  for  purchases  not  in 
excess  of  $10,000  and  the  additional  general  provisions  are 
incorporated,  clause  19  of  that  form  shall  be  used  in  lieu  of 
those  specified  in  (a)  and  (b)  above. 

(i)  FPR  l-8.700-2(a)(2).  Supply  Contract. 

(1)  The  short-form  termination  clause  set  forth  in  FPR 

1 -8 . 705- 1  is  authorized  for  use  in  any  fixed-price  contract  for 
supplies  which  is  not  in  excess  of  $100,000  in  lieu  of  any 
other  clause  providing  for  termination  for  the  convenience  of 
the  Government.  The  short-form  clause  is  also  authorized  for 
use  in  any  contract  for  services  where  it  is  determined  that 
because  the  successful  bidder  will  not  have  incurred  substantial 
charges  in  preparation  for  and  carrying  out  the  contract  a 
termination  claim  will  not  be  made  in  the  event  of  termination 
for  the  convenience  of  the  Government. 

(j)  DAR  8-705.2.  Construction  Contracts. 

(1)  Generally  there  is  no  need  for  a  termination  clause 
in  construction  contracts  not  in  excess  of  $10,000.  However, 
when  the  contracting  officer  determines  that  a  termination 
cla  :se  should  be  included  in  such  a  contract,  the  clause  in 
DAR  7-602.29  (b)  shall  be  used,  except  where  DD  Form 
1155  is  utilized.  Clause  19  of  that  form  shall  be  used  in  lieu  of 
the  clause  in  DAR  7-602.29(b). 

(k)  FPR  l-8.700-2(a)(b).  Construction  Contracts. 

( 1 )  The  short-form  termination  clause  set  forth  in  FPR 
1-8.705-2  is  authorized  for  use  in  any  fixed-price  construction 
contract  which  is  not  in  excess  of  $100,000  in  lieu  of  any 
other  clause  providing  for  termination  for  the  convenience  of 
the  Government.  The  clause  also  is  authorized  for  use  in 
contracts  in  excess  of  $  100,000  when  modified  in  the  following 
manner:  Designate  the  text  of  the  clause  prescribed  in  1  - 8. 705-2 
as  paragraph  (a)  and  add  a  paragraph  (b)  as  follows: 

(b)  If  this  contract  exceeds  $100,000,  the  clause  in 
1-8.703  of  the  Federal  Procurement  Regulations  (41  CFR 
1-8.703)  in  effect  on  the  date  of  this  contract  shall  apply  in 
lieu  of  the  provisions  set  forth  in  (a)  above,  such  clause  being 
hereby  incorporated  by  reference  as  fully  as  if  set  forth  at 
length  herein. 

2- 2.  Additional  clauses  are  prescribed  for  contracts  for 
the  use  of  facilities  (DAR  7-702.24),  and  for  time  and  material 
and  labor-hour  contracts  (DAR  7-901.4). 

3.  The  Decision  to  Terminate 

3- 1 .  In  this  section,  we  shall  examine  the  who,  what  and 
how  factors  in  contract  termination.  The  who  is  explained  in 
terms  of  the  responsibility  for  termination.  The  what  shows 
the  factors  to  be  considered  in  termination.  The  how  is  indicated 
through  implementation  of  the  termination  decision. 

3-2.  The  decision  to  terminate  contracts  is  made  by  the 
contracting  officer  having  appropriate  authority.  Awareness  of 
the  need  for  convenience  termination  often  comes  from 
technical  and  engineering  personnel,  These  personnel  should 


continuously  review  outstanding  contracts  to  make  sure  that 
a  requirement  for  the  supplies  or  services  involved  still  exists.  If 
not,  a  termination  for  convenience  action  may  be  necessary. 
Postponing  this  consideration  can  cause  needless  expense  to 
the  Government. 

3-3.  As  a  rule,  a  termination  request  (or  a  similar  document) 
submitted  by  technical  or  engineering  personnel— with 
necessary  approvals,  provides  the  authority  for  termination 
action  by  the  contracting  officer.  Termination  is  actually  made 
when  the  contracting  officer  delivers  a  notice  of  termination 
to  the  contractor. 

3-4.  There  are  a  number  of  factors  which  the  contracting 
officer  must  consider  before  effecting  a  termination.  Some  of 
these  are:  ( 1 )  technological  advances  in  the  state  of  the  art;  (2) 
budgetary  consideration;  (3)  effect  of  the  termination  on 
subsidiary  or  related  procurements;  and  (4)  requirements  of 
other  activities  and  the  estimated  costs  of  termination. 

3-5.  Making  the  termination  effective  involves  planning  a 
notice  of  termination,  and  certain  obligations  on  the  part  of 
the  contractor  and  of  the  Government. 

3-6.  Whatever  the  nature  of  the  program  or  contract,  sound 
pre-termination  planning  is  essential.  Sound  planning  will 
ensure  that  the  notice  of  termination  serves  its  intended 
purposes.  It  will  also  expedite  the  processing  of  the  termination . 
It  should  be  noted  that  after  the  decision  to  terminate  is  made, 
all  necessary  administrative  action  must  be  completed  as  soon 
as  possible.  In  this  way,  there  is  no  delay  in  issuing  the  notice 
of  termination;  and  delay  in  sending  the  notice  can  waste 
Government  funds. 

3-7.  DAR  8-801  and  FPR  1-8.801  set  forth  approved  forms 
of  notice  of  termination.  As  a  rule,  notice  is  first  given  by 
telegraph  and  confirmed  thereafter  by  letter.  Letter  notice 
alone  may  be  used.  In  any  case,  the  notice  should  clearly 
state:  (1)  the  effective  date  of  the  termination;  (2)  whether  all 
work  is  to  be  stopped;  and  (3)  the  specific  work  to  be 
terminated,  if  the  termination  is  partial.  The  notice  may  also 
include  special  instructions  about  the  continuation  of  certain 
work,  disposition  of  inventory,  or  other  matters.  For  example, 
production  of  a  main  equipment  item  may  be  completely 
terminated.  The  Government,  however,  may  want  to  order 
spare  parts  and  other  supply  support  items  for  delivered 
equipments.  These  supply  support  items  arc  often  subject  to 
ordering  under  special  contract  provisions  (on  the  option  of 
the  Government).  Thus,  special  requirements  may  be  reflected 
in  the  notice  of  termination.  In  addition,  the  notice  of 
termination  must  contain  recommended  actions  that  minimize 
subcontract  expenses. 

3-8.  The  Government  may  also  wish  to  have  certain 
inventory  items  (contractor  fabricated  components  and 
equipments  that  are  completed  or  nearing  completion,  for 
instance)  as  well  as  items  of  special  tooling.  Special  instructions 
may  identify  such  property  and  require  its  delivery  to  the 
Government.  However,  the  Government  usually  acquires  such 
property  through  post-termination  screening  of  the  contractor’s 
inventory  schedules. 

3-9.  The  termination  notice  drastically  affects  the 
contractor's  operations,  and  the  notice  may  not  be  rescinded 
or  modified  without  his  consent.  Provision  is  also  made  for 
the  contractor  to  initiate  modification  requests  to  this  notice. 

3-10.  The  notice  of  termination  and  the  terms  of  the 
Termination  Clause  define  the  contractor’s  obligations  upon 


termination.  In  addition,  DAR  8-205  and  FPR  1-8.204  list 
the  duties  of  the  prime  contractor  after  issuance  of  the 
Termination  notice.  As  soon  as  he  receives  the  notice,  the 
contractor  must  stop  work  under  the  contract.  He  continues 
terminated  work  beyond  the  stage  authorized  by  the  notice  of 
termination  at  his  own  risk.  The  contractor’s  obligations  also 
require  him  to:  (1)  terminate  all  unperformed  or  partially 
performed  subcontracts  and  purchase  orders  relating  to  the 
terminated  portion  of  the  prime  contract,  and,  (2)  settle,  with 
the  approval  of  the  contracting  officer,  all  outstanding  liabilities 
and  claims  arising  from  such  terminations.  As  the  contracting 
officer  directs,  the  contractor  must  assign  to  the  Government 
all  interest  in  the  terminated  purchase  orders;  thus,  the 
contractor  may  take  the  position  that  it  was  impossible  for 
him  to  stop  work  immediately.  In  settling  the  termination,  his 
actions  should  nevertheless  be  reviewed  in  order  to  determine 
whether  he  acted  prudently  and  reasonably  under  all 
circumstances. 

3-11.  The  contractor  must  protect  and  preserve  any 
property  related  to  the  contract  in  which  the  Government  may 
acquire  an  interest.  He  must  also  deliver  to  the  Government, 
to  the  extent  that  he  is  directed  to  do  so,  any  completed,  or 
partially  completed  materials  produced  or  acquired  in 
connection  with  the  terminated  work.  In  addition,  he  must 
deliver  any  completed  or  partially  completed  plans  or  drawings 
that  would  have  been  required  had  the  contract  been  completed. 
Transfer  of  title  must  accompany  such  delivery.  As  directed 
by  the  contracting  officer,  the  contractor  must  use  his  best 
efforts  to  sell  any  undelivered  property.  He  must  also  complete 
any  portion  of  the  contract  not  terminated.  Finally,  he  must 
promptly  submit  his  claim  for  compensation  for  the  terminated 
work. 

3-12.  There  are  several  practical  problems  to  be  considered 
in  connection  with  the  above.  For  one,  there  is  the  period  of 
time  the  contractor  needs  to  stop  work  and  terminate 
subcontracts.  This  will  vary  with  the  nature  and  complexity 
of  the  terminated  work  and  the  volume  of  his  other  work  at 
the  time  of  termination.  He  will  not,  naturally,  want  to 
completely  stop  work  on  subcontracts  and  orders  that  relate 
to  both  terminated  and  continued  work.  As  a  result,  the 
contractor  may  have  to  screen  subcontracts,  purchase  orders, 
bills  of  material,  and  continuing  work  requirements  before 
he  can  issue  termination  notices;  and  it  may  be  impossible  for 
him  to  discontinue  certain  costs  and  expenses  at  once.  But  it  is 
usually  true  that  continuation  of  the  work  beyond  the  time 
specified  in  the  notice  of  termination  is  done  at  the  contractor’s 
own  risk.  The  impact  on  the  contractor’s  personnel,  if  the 
termination  will  contribute  to  a  significant  reduction  of  the 
work  force,  must  be  considered. 

3-13.  DAR  8-206  and  FPR  1-8.205  list  the  contracting 
officer’s  duties  after  issuance  of  the  termination  notice.  Among 
other  duties,  the  contracting  officer  arranges  a  meeting  with 
the  contractor  to  develop  a  definite  plan  for  effecting  the 
termination  settlement.  The  discussion  covets  all  topics  related 
to  the  principles,  policies,  and  procedures  governing  the 
settlement.  Among  these  are:  the  extent  of  the  termination; 
the  status  of  plans,  drawings,  and  other  data;  the  status  of  the 
continuing  work;  the  contractor’s  termination  of  subcontracts; 
interim  financing;  and  the  schedule  for  the  contractor’s  and 
subcontractor’s  submission  of  the  settlement  proposal, 
inventory  schedules,  and  accounting  data. 


3- 14.  In  some  Departments,  the  contracting  officer  has  a 
field  representative  visit  the  contractor’s  plant.  This  is  done 
promptly  after  issuance  of  the  termination  notice.  The  field 
representative  determines  compliance  with  the  termination 
notice,  and  reports  to  the  contracting  officer.  No  matter  how 
they  are  organized  and  scheduled,  meetings  with  the  contractor 
have  one  common  purpose— protecting  the  Government's 
interest  in  the  termination  settlement. 

4.  The  Termination  Inventory 

4- 1.  Termination  inventory  means  any  items  of  physical 
property  purchased,  supplied,  manufactured,  furnished,  or 
otherwise  acquired  for  performance  of  the  terminated  contract 
and  properly  allocable  to  the  terminated  portion  of  the  contract. 
The  term  does  not  include  any  facilities,  special  test  equipment 
material,  or  special  tooling,  which  are  subject  to  a  separate 
contract  or  a  special  contract  provision  governing  the  use  or 
disposition  thereof.  Termination  inventory  may  include 
contractor-acquired  property  and  Government  furnished 
property  as  defined  in  DAR  8-101.4  and  8-101.8. 

4-2. Conducting  the  termination  inventory  includes:  (1) 
preparation  of  inventory  schedules  by  the  contractor;  (2) 
verification  and  screening  of  the  inventory;  (3)  withdrawal 
of  needed  items  from  the  inventory;  (4)  inventory  screening 
within  the  Department  of  Defense  and  other  ageneies;  (5) 
plant  clearance;  and  (6)  the  handling  of  subcontractor 
inventories. 

4-3.  The  contractor  must  submit  his  termination  inventory 
schedules  promptly  after  termination.  Inventory  schedules 
serve  many  purposes:  (1)  they  support  the  contractor's 
termination  charges;  (2)  they  provide  information  for  plant 
clearance;  (3)  they  make  it  possible  to  screen  the  material  for 
use  within  the  Government;  and  (4)  they  help  with  the 
disposition  of  items  that  are  surplus  to  Government 
requirements. 

4-4.  DAR  Section  XXIV  presents  detailed  instructions  for 
the  preparation,  presentation,  and  acceptance  of  inventory 
schedules.  FPR  Section  1-8.5  provides  detailed  information 
on  the  disposition  of  Termination  Inventory.  The  contractor 
is  responsible  for  preparation  and  submission  of  the  required 
schedules,  but  the  contracting  officer  must  review  and  approve 
the  schedules.  Thus,  the  contracting  officer  sees  that  the 
contractor  receives  information  and  advice. 

4-5.  On  fixed-price  contract  terminations,  the  contractor 
must  exclude  common  items  of  contractor-acquired  property 
from  his  inventory  schedules.  Common  items  are  those  that 
he  can  use  without  loss  on  other  Government  or  commercial 
work.  The  contractor  may  receive  either  Government  or 
commercial  work  after  termination  schedules  have  been 
prepared  (but  before  final  action  on  the  termination  inventory) 
on  which  he  knows  the  items  ean  be  used  without  loss.  In  this 
case,  the  inventory  schedule  should  be  amended  to  exclude 
those  items.  The  contractor  is  expected  to  make  every 
reasonable  effort  to  return  items  to  suppliers  for  full  credit 
(minus  the  supplier’s  normal  restocking  ehaigc  or  25  percent 
of  cost,  whichever  is  less).  The  contractor  may  also  exclude 
and  retain,  at  eost,  other  termination  inventory— if  not  directed 
to  transfer  it  to  the  Government. 

4-6.  On  termination  of  a  cost-reimbursement  contract,  all 
items  of  termination  inventory  (including  common  items 


previously  reimbursed  under  the  contract)  must  be  included 
in  the  contractor's  inventory  schedules.  The  contracting  officer 
(or  authorized  representative)  must  approve  the  exclusion, 
and  may  require  adjustment  of  previously  reimbursed  costs. 
With  the  exception  of  this  approval  requirement,  contractor 
withdrawal  of  common  items  and  return  of  items  to  suppliers 
is  expected  in  cost-reimbursement  contracts  (as  it  is  in  fixed- 
price  contracts). 

4-7.  Upon  receipt  of  the  inventory  schedules,  the 
contracting  officer  (or  authorized  representative)  notes  the 
date  of  receipt.  He  then  reviews  the  schedules  to  see  that: 

(1)  The  forms  have  been  prepared  in  accordance  with 
applicable  instructions; 

(2)  The  descriptive  data  are  satisfactory  for  redistribution 
and  disposal  purposes; 

(3)  The  inventory  schedule  certificates  have  been  properly 
signed  by  the  contractor. 

A  schedule  which  meets  the  above  requirements  receives  a 
notation  that  it  is  satisfactory  in  form  for  redistribution  and 
disposal  purposes.  Schedules  that  do  not  meet  these 
requirements  are  so  designated.  They,  or  unsatisfactory  parts 
thereof,  must  be  returned  to  the  contractor  within  fifteen  days. 
If  this  is  not  done  then,  the  final  phase  of  the  plant  clearance 
period  begins  as  of  the  date  the  schedules  were  filed. 

4-8.  After  initial  approval,  the  schedules  are  screened  and 
verified.  Verification  includes  review  of  location,  quantities, 
condition,  and  allocability  of  the  property.  It  is  frequently 
necessary  to  refer  to  source  documents  when  determining 
allocability.  These  documents  include  bills  of  materials, 
purchase  orders,  shipping  documents,  warehouse  and 
storeroom  forms,  and  production  and  process  charts. 
Verification  also  includes  a  review  to  see  that  the  contractor 
has  excluded  common  items  of  inventory.  A  check  is  made, 
as  necessary,  to  insure  maximum  protection  of  the 
Government’s  interests.  After  verification,  contractors  are 
advised  to  remove  from  their  claims  items  of  inventory  that 
are  unallocable.  They  must  also  correct  any  other  deficiencies. 

4-9.  The  Government  may  not  wish  to  acquire  items  or 
material  in  termination  inventory.  If  it  does  not,  the  preferred 
method  of  disposition  is  purchase  or  retention  by  the  contractor 
or  subcontractor  at  cost.  Withdrawal  of  inventory  items  at 
cost,  at  any  time  before  final  disposition,  is  authorized  and 
encouraged  so  long  as  procedural  requirements  governing 
withdrawal  are  met.  There  is,  however,  the  following  limiting 
consideration:  withdrawal  of  items  under  cost-reimbursement 
type  contracts  and  of  any  Government-furnished  property  is 
subject  to  approval  by  the  contracting  officer.  All  withdrawals 
will  require  adjustments  in  the  schedules  and  in  the  settlement 
proposal.  These  adjustments  can  be  made  without  submission 
of  new  forms.  The  contracting  officer  and  the  disposal  activ¬ 
ity  require  immediate  notice  of  the  contractor’s  intention  to 
withdraw  items  from  the  inventory  schedule.  The  contractor 
will  often  withdraw  the  items  and  use  them  while  the 
withdrawal  notice  is  being  proposed  or  is  in  transit.  The 
contractor  may,  for  instance,  urgently  need  an  item  currently 
being  processed  for  sale  by  the  property  disposal  activity. 
The  contractor  may  withdraw  this  item  and  use  it,  notifying 
the  disposal  activity.  The  disposal  activity,  in  turn,  will  modify 
the  sale  prospectus. 

4  |0  There  is  another  reason  why  inventory  schedules 
should  be  submitted  promptly:  the  opportunity  it  gives  to 


contractors  to  reappraise  their  decisions  to  retain  or  schedule 
items  in  termination  inventory.  Much  time  may  pass  before 
the  final  disposition  of  listed  items.  During  this  screening  and 
disposal  period,  the  Goveirment  can  reassess  the  allocability 
of  items.  And  the  contractor  can  withdraw  items  or  include 
items  not  originally  scheduled.  DAR  8-206  details  the 
contracting  officer’s  duty  to  review  inventory  schedules  after 
disposition  but  before  final  settlement.  The  disposition  of 
inventory  shall  not  affect  the  Government’s  rights,  before 
final  settlement,  to  require  additional  information,  to  contest 
allocability,  or  to  exclude  items  from  the  settlement  on  any 
propergrounds.  The  practical  application  of  these  rights  may 
involve  matters  of  judgment  that  are  best  resolved  in  the  early 
stages  of  settlement.  Thus  these  provisions  do  not  minimize 
the  need  for  careful  review  and  verification  of  schedules  and 
inventory. 

4-11.  Screening  the  termination  inventory  involves 
checking  inventory  schedules  (before  disposal  outside  the 
Government  activities).  Contracting  officers  shall  cause  to 
be  verified,  to  the  extent  practicable,  the  physical  count  and 
condition  of  inventories,  including  Government-furnished 
property,  listed  on  the  contractor’s  inventory  schedules  (FPR 
1-8.503-7).  Serviceable  or  usable  property  is  screened  within 
the  procuring  or  requiring  Department  which  has  first  priority 
on  retention  of  desired  items.  This  Department  then  forwards 
schedules  of  the  items  it  has  not  retained  to  the  General  Services 
Administration.  If  aeronautical  or  electronic  material  is 
involved  within  the  Department  of  Defense,  copies  of  the 
schedules  are  forwarded  also  to  the  other  Department  of 
Defense  Departments.  Certain  items,  such  as  work  in  process, 
special  tooling  or  perishable  items  do  not  have  to  be  screened 
by  the  General  Services  Administration.  All  Department  of 
Defense  requirements  for  industrial  plant  equipment  are 
screened  by  the  Defense  Industrial  Plant  Equipment  Center. 
The  Defense  Logistics  Services  Center  circulates  lists  of  excess 
equipment  to  other  activities  and  foreign  countries  eligible 
for  military  assistance.  Special  screening  considerations  exist  in 
the  case  of  construction  contracts.  DAR  18-6 15  assigns  specific 
screening  responsibility  within  each  Military  Department. 
Furthermore,  the  Government  may  take  title  to  a  termination 
inventory  by  issuing  shipping  instructions  to  the  contractor, 
entering  into  a  storage  agreement  with  the  contractor,  or  taking 
possession  of  the  inventory. 

4-12.  Surplus  termination  inventory  within  the  Depart¬ 
ment  of  Defense  is  disposed  of  by  the  following  methods:  (1) 
local  screening  for  transfer  to  Department  of  Defense  activities 
in  the  area;  (2)  sales,  including  purchase  or  retention  at  less 
than  cost  by  the  contractor  or  subcontractor;  (3)  donation; 
and  (4)  abandonment  or  destruction.  Disposition  is  subject 
to  limitations  imposed  by  military  security  requirements. 

4-13.  Local  screening  makes  sure  that  no  Department  of 
Defense  needs  are  overlooked.  Disposition  by  sale  is  provided 
for  by  the  contract  terms.  The  Contract  Termination  clause 
requires  the  contractor  to  use  his  best  efforts  to  sell  termination 
inventory  as  the  contracting  officer  directs.  It  also  permits 
the  contractor  to  acquire  inventory  items,  under  conditions 
established  by  the  contracting  officer  and  at  prices  approved 
by  him .  The  contractor  conducts  the  sales  under  the  supervision 
of  the  disposal  activity.  Generally,  at  least  three  bids  are 
required.  Advance  notice  of  the  sale  must  be  given  to  ensure 
fair  and  reasonable  prices.  Retention  by  the  contractor  at  less 


than  cost  may  be  authorized  when  it  will  help  to  reach  a  fair 
and  prompt  settlement  (provided,  as  always,  that  the 
Government’s  interests  are  adequately  protected).  The  Defense 
Acquisition  Regulation  also  authorizes  retention  in  special 
cases.  For  example,  retention  might  be  permitted  of  certain 
low-value  items  and  scientific  equipment  on  terminated 
research  contracts  with  educational  institutions.  The  proceeds 
of  any  sale  or  acquisition  are  deducted  from  the  amount  to  be 
paid  in  settlement  of  the  termination  claim,  or  they  are  credited 
to  the  Government  in  other  ways. 

4-14.  Whenever  scrap  is  purchased  from  termination 
inventory,  the  buyer  must  give  a  scrap  warranty.  FPR 
1-8.504.2  discusses  scrap  warranties'. 

(a)  If  any  termination  inventory  is  sold  as  scrap,  a  scrap 
warranty,  substantially  as  set  forth  in  FPR  1-8.805,  shall  be 
obtained. 

(b)  Releases  from  liability  under  scrap  warranties  may  oe 
granted  on  behalf  of  the  Government  by  the  contracting  officer 
if,  as  consideration  for  the  release,  the  Government  is  paid 
the  difference  between  (1)  the  price  for  which  the  material 
was  sold  as  scrap,  and  (2)  an  amount  approved  by  the 
contracting  officer,  not  less  than  that  which  the  material  would 
bring  if  it  were  sold  at  a  fair  and  reasonable  price  for  purposes 
other  than  use  as  scrap.  Such  releases  shall  be  granted  by  the 
Government,  and  the  consideration  paid  to  the  Government, 
even  though  the  contract  containing  the  warranty  was  not 
made  directly  with  the  Government. 

(c)  In  the  event  of  resale  of  any  material  subject  to  a  scrap 
warranty,  the  seller  is  required  to  obtain  an  appropriate  scrap 
warranty  from  the  purchaser  thereof.  Upon  tender  of  the  war¬ 
ranty  to  the  Government,  the  seller  shall  be  released  by  the 
Government  from  liability  under  his  own  warranty. 

4-15.  Surplus  termination  inventory  may  also  be  donated 
to  educational,  public  health,  or  civil  defense  programs.  This 
is  done  by  the  Department  of  Health  and  Human  Services 
(HHS)  with  the  approval  of  the  General  Services  Administra¬ 
tion.  Each  Department  within  the  Department  of  Defense 
furnishes  to  HHS  a  directory  of  its  activities  that  maintain 
files  of  property  eligible  for  donation .  Termination  inventory 
that  has  no  value  beyond  the  costs  of  handling  it  (or  that 
constitutes  a  danger  to  public  health,  safety,  or  welfare)  may 
be  destroyed  or  abandoned.  This  is  carried  out  as  directed  by 
the  regulations  of  the  Procuring  Department  and  the  General 
Services  Administration.  No  property  should  be  abandoned 
on  the  premises  of  the  contractor  without  his  consent.  It  should 
be  noted,  however,  that  the  Government-Furnished  Property 
(GFP)  clause  of  the  contract  authorizes  the  abandonment  of 
Government  Property  at  no  cost  to  the  Government. 

4-16.  Each  Procuring  Activity  has  one  or  more  Property 
Disposal  Review  Boards.  These  Boards  review  and  authorize 
disposals  exceeding  set  dollar  limitations.  They  also  review 
sales  made  without  competitive  bids;  releases  from  scrap 
warranties;  proposals  to  abandon  or  destroy  property;  and 
determination  that  property  is  scrap. 

4-17.  Most  termination  clauses  include  a  provision  for  plant 
clearances  which  begins  with  the  effective  date  of  termination 
and  ends  ninety  days  after  the  contractor  submits  acceptable 
inventory  schedules.  Inventory  schedules  are  considered  to 
be  acceptable  (for  purposes  of  starting  the  final  phase  of  the 
plant  clearance  period)  unless  the  contracting  officer  notifies 
the  contractor  within  fifteen  days  that  they  are  not.  At  any 


time  after  that,  the  contractor  may  ask  the  Government  to 
enter  into  a  storage  agreement  for  inventory  not  covered  bv 
disposition  instructions.  Storage  agreements  usually  provide 
for  contractor  storage  at  a  negotiated  price. 

4- 18.  Subcontractors  at  all  tiers  prepare  inventory 
schedules.  The  prime  contractor  and  each  subcontractor  are 
primarily  responsible  for  the  disposition  of  the  termination 
inventory  of  their  next  lower-tier  subcontractors,  but  all  such 
disposals  are  subject  to  review  by  the  contracting  officer  (or 
his  representative).  Subcontractor  inventory  schedules  are 
prepared  in  accordance  with  DAR  24-212  and  FPR  1  8  513-2. 

S.  Settlement  of  Terminations  (DAR  8-210.7  and  FPR 

1-8.203) 

5-  1 .  Settlement  of  cost-reimbursement  type  contracts  and 
of  fixed-price  type  contracts  terminated  for  convenience  may 
be  effected  by  (a)  negotiated  agreement,  (b)  determination  by 
the  contracting  officer,  (c)  costing  out  under  proper  invoices 
or  vouchers  (in  the  case  of  costs  under  cost-reimbursement 
type  contracts),  or  (d)  a  combination  of  these  methods.  Every 
effort  shall  be  made  to  reach  a  fair  and  prompt  settlement  with 
the  contractor.  The  negotiated  agreement  is  the  most 
expeditious  and  most  satisfactory  method  of  settling 
termination  claims,  and  shall  be  used  whenever  feasible. 
Settlement  by  determination  shall  be  used  only  when  a 
termination  claim  cannot  be  settled  by  agreement. 

5-2.  Fixed-Price  Contract  Termination  Settlements. 
Settlements  of  fixed-price  contracts  may  be  based  on  either 
total  cost  or  inventory.  While  each  of  the  methods  of  settlement 
has  its  advantages,  the  individual  settlement  case  would  dictate 
the  better  method  to  be  used.  As  will  be  shown  in  the  follow  ing 
paragraphs,  both  methods  include  some  of  the  same  items  of 
expenses  in  the  settlement  claims. 

5-3.  Fixed-Price  contracts  are  settled  on  the  basis  of  cither 
inventory  or  total  cost.  The  inventory  basis  is  preferred  unless 
the  particular  situation  makes  it  impossible  (FPR  1  -8.307-2). 
Use  of  the  total-cost  basis  must  be  specifically  approved  by 
the  contracting  officer  in  advance.  Any  other  method  of 
settlement  (such  as  percentage  of  physical  completion)  is  most 
rare.  It  requires  prior  approval  of  the  Secretary  concerned. 

a.  Inventory  Basis.  Under  the  inventory  method  of 
settlement,  the  contractor  lists  only  costs  applicable  to  the 
terminated  part  of  the  contract.  Inventory  is  priced  and  listed 
in  the  settlement  proposal  at  purchase  or  manufacturing  cost. 
Other  proper  charges  are  added.  These  include  initial  costs 
allocable  to  the  terminated  part  of  the  contract  (to  the  extent 
they  are  not  included  in  inventory  value);  general  and  admin¬ 
istrative  expenses;  settlement  expenses;  settlements  with 
subcontractors;  and  profit  or  adjustment  for  loss.  End  items 
that  were  completed  but  not  delivered  at  the  time  of  termination 
are  paid  for  at  contract  price .  The  total  of  these  amounts  is  the 
contractor’s  gross  termination  claim.  Inventory  disposal  credits 
and  unliquidated  progress  or  advance  payments  arc  deducted 
from  this  figure. 

(1)  The  inventory  basis  of  settlement  has  decided  ad¬ 
vantages.  For  one  thing,  only  the  costs  relating  to  the  terminated 
part  of  the  contract  have  to  be  considered.  For  another, 
inventory  costs  lists  on  the  inventory  schedule  arc  priced  at 
purchase  or  manufacturing  costs  at  the  time  of  termination 
Any  special  costs,  such  as  initial  costs  allocable  to  the  termi- 
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nated  part  of  the  contract  have  to  be  specifically  identified 
as  such, 

(2)  Under  the  total-cost  basis,  on  the  other  hand,  the 
entire  contract  must  be  reviewed  and  audited.  This  may  be 
done  in  some  cases  because  the  contractor’s  accounting  system 
may  not  permit  segregation  of  costs  applicable  to  the  terminated 
part  of  the  contract,  or  the  contract  may  have  been  in  its  early 
stages  at  the  time  of  termination,  with  only  preparatory  costs 
incurred.  Under  these  circumstances,  the  total  cost  basis  might 
be  the  best  method  of  settlement. 

b.  Total-Cost  Basis.  When  the  total-cost  basis  is  used  under 
a  complete  termination,  all  costs  incurred  to  the  date  of 
termination  are  itemized,  plus  the  costs  of  settlements  with 
subcontractors  and  applicable  settlement  expenses.  At  this 
point,  adjustment  is  made  for  profit  or  loss.  The  contract  price 
foraccepted  end  items  and  other  known  payments  and  credits 
are  then  deducted  from  this  total. 

(1)  The  use  of  the  total-cost  basis  of  settlement  on  a 
partial  termination  requires  the  contractor  to  defer  submission 
of  his  settlement  proposal  until  after  completion  of  the 
continued  portion  of  the  contract.  All  costs  incurred  under 
the  contract  are  then  totaled.  These  include  costs  applicable 
to  the  continued  portion.  In  other  respects,  the  settlement  is 
similar  to  the  settlement  of  a  complete  termination  on  a  total- 
cost  basis. 

(2)  The  Termination  Contracting  Officer  (TCO)  must 
approve  the  total-cost  method  before  it  can  be  used  by  a 
contractor.  Situations  may  be  approved  by  TCO:  (i)  if 
production  has  not  commenced  and  the  accumulated  costs 
represent  planning  and  preproduction  of  “get  ready”  expenses; 
(ii)  if  the  contractor's  accounting  system  will  not  readily  lend 
itself  to  the  establishment  of  unit  costs  for  work  in  process 
and  finished  products;  (iii)  if  the  contract  does  not  specify 
unity  prices;  or  (i  v)  if  the  termination  is  complete  and  involves  a 


letter  contract. 

5-4.  The  primary  objective  in  negotiating  a  settlement  of  a 
fixed-price  contract  is  to  agree  on  an  amount  that  will 
compensate  the  contractor  fairly  and  fully  for  the  work  that 
he  has  done  and  the  preparation  that  he  has  made  for  the 
terminated  part  of  the  contract.  A  reasonable  allowance  for 
profit  is  also  included.  Cost  and  accounting  data  provide  guides 
for  determining  fair  compensation.  They  are  not,  however, 
rigid  measures.  Effective  negotiation  requires  the  ability  to 
apply  standards  of  business  judgment  (as  distinguished  from 
strict  accounting  principles).  The  contracting  officer  should, 
of  course,  be  guided  by  standard  policy  on  the  types  of  costs 
ordinarily  considered. 

5-5.  DAR  Section  XV,  “Contract  Cost  Principles,  and 
Procedures,"  applies  to  termination  settlements.  Costs  may 
be  estimated,  differences  resolved,  and  questions  settled  by 
agreement.  The  contracting  officer  should  use  judgment  in 
applying  all  available  data.  DAR  Section  XV  describes  the 
following  costs  as  requiring  special  treatment  on  termination: 


Costs  of  eommon  items  that  the  contractor  can  use  on  other  work; 
costs  continuing  after  termination,  initial  costs,  including  starting 
load  and  preparatory  costs;  loss  of  useful  value  of  special  tools,  special 
machinery,  and  equipment;  rental  costs  under  unespired  leases; 
settlement  expenses,  subconiractor's  claims. 

5  -6.  The  following  discussion  of  costs  is  based  on  DAR 
Section  XV  Part  2  of  this  section  applies  to  contracts  with 


commercial  concerns.  Part  3  applies  to  contracts  with 
educational  institutions.  Part  4  covers  Construction  and 
Architect-Engineer  contracts.  Part  5  applies  to  contracts  for 
industrial  facilities. 

5-7.  Direct  costs  include  material  and  labor  which  are 
directly  allocable  to  the  terminated  part  of  the  contract.  In 
certain  cases,  however,  direct  costs  might  also  include  items 
that  are  usually  classified  as  indirect.  As  was  discussed  above, 
common  items  are  excluded  from  the  contractor’s  settlement 
claim.  And,  as  mentioned  above,  the  contractor  should  return 
as  much  material  as  possible  to  suppliers,  and  obtain  credit 
for  it.  The  costs  of  such  material,  and  other  items  excluded 
from  inventory,  are  not  part  of  the  settlement  proposal. 
However,  reasonable  restocking  charges  by  suppliers,  han¬ 
dling  costs,  and  transportation  costs  relating  to  such  material 
may  be  included  in  the  proposal  as  “other  costs.”  When  the 
cost  proposal  is  submitted  on  the  inventory  basis,  direct  labor 
will  be  included  in  inventory  value.  But  some  elementsof  direct 
labor  costs  may  be  included  in  other  costs— such  as  allocable 
initial  costs.  On  the  total-cost  basis,  direct  labor  costs  will  be 
set  forth  as  such  in  the  proposal. 

5-8.  A  contractor’s  settlement  proposal  will  normally 
include  items  of  indirect  cost.  They  may  be  submitted  as 
overhead  applied  to  factory  or  engineering  labor,  or  they  may 
be  general  and  administrative  expenses  applied  to  all  other 
cost  elements.  There  should,  of  course,  be  no  duplication  of 
costs,  direct  or  indirect.  And  certain  costs  (such  as  bad  debt 
expense  and  certain  entertainment  costs)  are  not  considered. 

5-9.  The  Defense  Acquisition  Regulation  (DAR)  cost 
principles  give  special  consideration  to  initial  costs.  These 
include  start-up  and  preparatory  costs.  When  a  settlement 
proposal  is  being  submitted  on  the  inventory  basis,  unabsorbed 
initial  costs  should  be  segregated;  but  they  may  be  allocated 
on  the  basis  of  the  total  contract  end  items  called  for  at  the 
time  of  termination.  If  it  were  done  another  way,  the  settlement 
might  depend  on  its  ability  to  spread  starting-load  costs  over  a 
large  volume  of  production.  Starting-load  costs  include  one¬ 
time  labor  and  material  costs  and  related  overhead  arising  in 
the  early  stages  of  production.  These  costs  are  not  fully  ab¬ 
sorbed  because  of  the  termination.  They  may  be  caused  by 
inexperienced  labor,  employee  training  expenses,  or  idle  time 
resulting  from  testing  and  changes  in  processing  methods. 
Preparatory  costs  might  include  costs  for  plant  rearrangement 
and  production  planning  to  perform  the  terminated  contract. 

5-10.  It  is  quite  likely  that  costs  incurred  in  continuing 
work  after  termination  will  not  be  considered.  This  will  apply 
if  they  arise  because  the  contractor  neglected  or  deliberately 
failed  to  discontinue  work  as  directed.  If  termination  causes 
loss  of  the  useful  value  of  special  tooling,  or  special  machinery 
or  equipment,  these  costs  may  be  taken  into  account  under 
certain  conditions.  So,  too,  may  the  rental  value  of  certain 
unexpired  leases.  Termination  settlement  expenses  are 
allowed.  They  include  the  costs  of  the  contractor's  preparation 
of  the  settlement  claim  and  of  protecting  or  disposing  of 
property  allocable  to  the  contract.  Plant  reconversion  costs 
(money  spent  to  restore  the  contractor’s  facilities  to  the 
condition  that  existed  before  the  terminated  contract)  are  not 
usually  permitted  as  part  of  a  settlement.  This  is  consistent 
with  the  treatment  of  preparatory  expenses  for  plant 
rearrangement  mentioned  above.  Reconversion  costs  usually 
have  to  be  charged  to  succeeding  contracts,  commercial  or 
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military.  In  effect,  they  are  normally  treated  as  consequential 
damages  that  are  not  part  of  a  termination  settlement. 
Reconversion  costs  for  the  removal  of  Government  property 
are  taken  into  account,  as  are  rehabilitation  costs  specifically 
caused  by  such  removal.  There  may  also  be  special  treatment 
of  plant  reconversion  costs  by  prior  contractual  agreement. 

5-11.  In  a  termination  settlement,  a  contractor  should  be 
allowed  profit  on  preparations  made  and  work  done  for  the 
terminated  part  of  the  contract.  Anticipatory  profits  (the 
expected  profit  on  that  terminated  part  of  the  contract  for 
which  no  preparations  were  made  and  no  work  done)  are  not 
allowed.  Nor  may  profits  include  an  allowance  for  post¬ 
termination  and  settlernentexpenses.  These  include  expenses 
incurred  in  protecting  termination  inventory  and  in  the 
settlement  of  subcontracts.  There  is  no  hard-and-fast  rule  for 
determining  the  profit  that  should  be  allowed,  but  there  are 
many  guides.  One  is  the  rate  of  profit  that  the  parties  agreed 
on  or  contemplated  when  the  contract  was  negotiated.  Another 
is  the  rate  that  the  contractor  would  have  earned  if  the  contract 
had  been  completed,  but  this  computation  can  take  a  great 
deal  of  time  and  may  not  be  accurate— especially  if  the  contract 
performance  is  in  the  early  stages.  Usually,  a  fair  settlement 
can  be  reached  more  quickly  by  comparing  the  work  done  on 
the  terminated  part  of  the  contract  to  the  amount  of  work 
contemplated  by  the  entire  contract.  The  comparison  should 
be  expressed  as  a  percentage;  the  percentage  should  then  be 
applied  to  the  amount  of  profit  contemplated  when  the  contract 
was  written.  For  example,  in  fixed-price  contracts  the  factors 
specified  in  DAR  8-303  are  also  taken  into  consideration  along 
with  the  fact  that  the  contractor’s  risks  may  have  been  reduced. 
Costs  incurred  are  not  by  themselves  a  suitable  guide  as  they 
often  do  not  accurately  reflect  the  amount  or  difficulty  of  the 
work  already  performed  by  the  contractor. 

5- 12 .  If  it  appears  that  the  contractor  would  have  suffered  a 
losson  the  entire  contract,  noprofit  is  allowed  (FPR  1-8.304). 
Instead,  the  settlement  figure  should  be  adjusted  to  reflect  the 
indicated  rate  of  loss.  On  a  total  cost  basis,  the  actual  cost  to 
date  (exclusive  of  settlement  expenses)  is  reduced  by 
multiplying  it  by  the  ratio  of  (1)  the  total  contract  price  to  (2) 
the  contractor’s  actual  costs  plus  the  estimated  cost  to  complete 
the  entire  contract.  For  example,  a$10,000fixed-price  contract 
with  $9,000  spent  and  $3,000  additional  required  to  complete 
the  contract,  would  result  in; 


Actual  Cost  X 


_ Total  K,  Price _ 

Actual  Cost  +  Cost  to  Complete 


M-000  x  $9.000°f°$3.000  -  t7’500  "'"-"'Co* 

5-13.  This  formula  is  reflected  by  DAR  8-304.  Settlement 
expenses  are  usually  added  to  this,  however.  The  regulation 
itself  is  clear.  The  difficulty  lies  in  deciding  whether  and  to 
what  extent  a  loss  situation  exists.  The  termination  settlement 
may  not  be  used  to  compensate  the  contractor  on  the  basis  of  a 
higher  contract  price  than  that  originally  agreed  on. 

5-14.  A  subcontractor  has  no  contractual  rights  against 
the  Government  upon  the  termination  of  a  prime  contract  (FPR 
1-8.208-1),  but  the  Government  does  have  the  right  to  settle  a 
subcontractor’s  claim  directly.  The  prime  contractor  and  each 
subcontractor  are  responsible  for  settling  with  their  immediate 


subcontractors  and  suppliers.  These  settlements  are  included 
in  the  settlement  with  the  contractor.  They  are  also  subject  to 
approval  or  ratification  by  the  contracting  officer  (except  as 
noted  below).  As  a  general  rule,  the  DAR  policies  governing 
termination  settlements  with  prime  contractors  also  apply  to 
the  settlements  with  subcontractors. 

5-15.  There  is  an  important  exception  to  the  requirement 
of  contracting  officer  approval  of  settlements  with 
subcontractors.  To  expedite  overall  settlement,  prime 
contractors  may  be  delegated  authority  to  settle  with 
subcontractors  up  to  a  specified  amount  (DAR  8-209.4  and 
FPR  1-8.208-4)  not  in  excess  of  $10,000. 

5-16.  Virtually  all  termination  settlements  are  arrived  at 
by  negotiation.  However,  the  Government  and  contractor  may 
fail  to  agree.  In  that  situation,  DAR  clause  7-103.21  for  fixed- 
price  contracts  and  FPR  1-8.209-7  set  forth  procedures  for 
settlement  by  determination  of  the  contracting  officer. 
Generally  speaking,  the  contractor  is  paid  for  goods  already 
accepted  under  the  contract.  In  addition,  if  the  contractor  is 
not  in  a  loss  position,  profits  shall  be  determined  by  the 
Contracting  Officer  in  accordance  with  the  factors  set  forth  in 
DAR  8-303. 


5-17.  Cost  Reimbursement  Type  Contract  Settlement. 
Settling  a  cost-reimbursement  contract  is  different  from  settling 
a  fixed-price  type  contract  (FPR  1  -8.4). 

5-18.  The  settlement  of  cost-type  contracts  should  be  easier 
than  that  of  fixed-type  contracts.  This  is  because  the  contractor 
in  a  cost-type  contract  has  been  reimbursed  on  a  cost  basis 
from  the  beginning  of  the  contract. 

5-19.  Where  the  contract  has  been  completely  terminated, 
the  contractor  may  continue  to  voucher  out  costs  incurred 
after  termination  just  as  he  vouchered  out  pretermination  costs; 
but  he  may  not  continue  to  voucher  out  costs  after  the  last  day 
of  the  sixth  month  following  the  month  when  the  termination 
became  effective.  He  may  also  elect  to  discontinue  vouchering 
at  any  time  before  the  six-month  mandatory  date  fDAR  8-402). 
Vouchered  costs  include  costs  for  work  done  before 
termination  and  not  previously  vouchered,  and  costs  relating 
to  termination  (expenses  of  settling  subcontracts,  the  costs  of 
preparing  the  settlement  claim,  expenses  incurred  in  protecting 
and  disposing  of  property  allocable  to  the  contract,  and  so 
on).  As  in  the  case  of  fixed-price  contracts,  settlements  with 
subcontractors  require  review  and  approval  by  the  contracting 
officer.  This  is  necessary  even  when  the  contractor  elects  to 
voucher  out  his  costs.  If  costs  are  vouchered  out,  settlement 
negotiations  are  limited  to  adjusting  the  fee  only.  If  costs  are 
partially  vouchered,  the  termination  settlement  will  include 
unvouchered  costs  and  fee. 

5-20.  As  a  rule,  the  settlement  of  a  partial  termination 
must  be  confined  to  the  fee.  Costs  with  respect  to  the  partially 
terminated  work  are  vouchered  out.  Costs  may  be  included  in 
the  settlement  of  a  partial  termination  only  if  the  terminated 
portion  of  the  contract  is  clearly  severable  from  the  rest  of  the 
contract,  They  may  also  be  included  if  performance  of  the 
contract  is  virtually  complete. 

5-21.  When  the  contractor  discontinues  vouchering  (as 
discussed  above),  he  must  submit  all  his  claimed  unvouchered 
costs  in  the  form  of  a  settlement  proposal  (including  claim  for 
fee,  if  any).  His  proposal  may  not  include  any  vouchered 
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costs  that  have  been  finally  disallowed,  nor  any  costs  that  are 
the  subject  of  a  reclaim  voucher. 

5-22.  When  the  contractor  vouchers  out  his  costs,  appli¬ 
cable  DAR  XV  cost  principles  are  used  in  ascertaining  the 
allowability  of  the  costs.  These  principles  are  also  the  basis 
of  negotiation  when  costs  are  included  in  the  negotiated  settle¬ 
ment.  Negotiating  techniques  are  applied  here,  and  agreement 
is  not  necessary  on  each  separate  element  of  cost;  but  the 
overall  settlement  cannot  reimburse  the  contractor  for  costs  that 
are  clearly  not  allowable  under  the  provisions  of  the  contract. 

5-23.  The  amount  of  the  negotiated  fixed-fee  adjustment 
is  based  on  the  percentage  of  completion  of  the  contract  work. 
This  requires  consideration  of  the  extent  and  difficulty  of  the 
work  done,  as  compared  with  the  total  work  required.  The 
most  difficult  phases  of  the  work  may  not  involve  the  highest 
costs.  For  this  reason,  the  ratio  of  costs  incurred  to  total 
estimated  costs  should  not  be  the  only  guide.  The  contracting 
officer  should  draw  on  the  judgment  and  experience  of  all 
members  of  the  procurement  team  in  determining  the 
percentage  of  completion.  Because  of  the  special  nature  of 
architect-engineer  contracts,  DAR  18-607  sets  forth  special 
methods  for  arriving  at  an  equitable  fee  adjustment.  If  the 
parties  fail  to  reach  a  negotiated  settlement,  the  contracting 
officer  unilaterally  determines  the  amount  due  (FPR 
1-8.209-7). 

5-24.  There  may  be  an  audit  of  the  contract  prior  to  a 
settlement  agreement. 

a.  DAR  8-208.  Audit.  Any  settlement  proposal  of  a  prime 
contractor  to  an  agency  of  the  Department  of  Defense  in  an 
amount  of  $10,000  or  over  must  be  referred  to  the  cognizant 
Defense  Contract  Audit  Agency.  The  Defense  Acquisition 
Regulation  also  requires  Government  accounting  review  of 
subcontractors’  proposals  involving  $25,000  or  more,  or  of 
lesser  amounts  if  the  contracting  officer  deems  necessary. 
The  contracting  officer  is  not  bound  by  the  audit  report,  but 
he  is  expected  to  give  it  careful  consideration. 

b.  Settlement  Agreement.  When  all  approvals  have  been 
obtained  on  a  proposed  settlement,  the  next  action  is  the 
execution  of  a  settlement  agreement.  Prescribed  forms  for 
settlement  agreements  are  set  forth  in  DAR  8-805 .  Under  the 
agreement,  the  contractor  certifies  that  all  termination 
inventory  has  been  properly  accounted  for.  He  assigns  to  the 
Government  any  interest  in  the  subcontract  inventory  that  is 
not  otherwise  accounted  for.  The  contractor  further  certifies 
to  the  following  facts:  ( 1 )  all  items  were  properly  allocable  to 
the  terminated  part  of  the  contract;  (2)  the  items  were  not  in 
excess  of  requirements:  (3)  they  could  not  have  been  used  on 
other  work;  (4)  any  large  changes  in  the  status  of  such  items 
between  the  date  of  the  inventory  schedule  and  the  date  of  the 
agreement  have  been  reported.  Where  the  contractor  has  not 
previously  made  such  payments,  he  agrees  to  pay  all 
subcontractors  and  suppliers  within  ten  days  of  receipt  of  the 
payment  provided  forby  the  agreement. 

c.  Federal  Procurement  Regulations  (FPR)  on  Review  and 
Approval  of  Proposed  Settlements.  FPR  1-8.211  provides 
for  submission  to  a  settlement  review  board  for  settlements 
involving  $50,000.00  or  more. 

( 1 )  FPR  Settlement  Review  Board— Each  agency  shall 
provide  for  review  of  proposed  settlements  as  required  in 
FPR  1-8.211-2  (a)  and  (b).  The  review  shall  be  by  a  settlement 
review  board  (or  other  group  created  for  that  purpose) 
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established  on  a  permanent  or  temporary  basis.  More  than 
one  such  board  may  be  established  if  settlements  are  to  be 
made  at  different  locations,  if  personnel  with  different 
qualifications  are  needed  for  different  contracts,  or  if  for  other 
reasons  the  establishment  of  more  than  one  board  is  considered 
desirable.  Each  settlement  review  board  should  be  composed 
of  at  least  three  qualified  and  disinterested  employees.  The 
membership  of  each  board  should  include  at  least  one  lawyer 
and  one  accountant. 

(2)  FPR  Required  Review  and  Approval  Per  FPR 
1-8.21 1-2.  (a)  When  required.  Prior  to  executing  a  settlement 
agreement,  or  issuing  a  determination  of  the  amount  due  under 
the  termination  clause  of  a  contract,  or  approving  or  ratifying 
a  subcontract  settlement,  the  contracting  officer  shall  submit 
each  such  settlement  or  determination  for  review  and  approval 
by  a  settlement  review  board  if:  ( 1)  the  amount  of  settlement, 
by  agreement  or  determination,  involves  $50,000  or  more; 
(2)  the  settlement  or  determination  is  limited  to  adjustment  of 
the  fee  of  a  cost-reimbursement  contract  or  subcontract  and 
(i)  in  the  case  of  a  complete  termination,  the  fee,  as  adjusted, 
is  $50,000  or  more;  or  (ii)  in  the  case  of  a  partial  termination, 
the  fee,  as  adjusted,  with  respect  to  the  terminated  portion  of 
the  contract  or  subcontract,  is  $50,000  or  more;  (3)  the  head 
of  the  procuring  activity  concerned  determines  that  a  review 
of  a  specific  case  or  class  of  cases  is  desirable;  or  (4)  the 
contracting  officer,  in  his  discretion,  desires  review  by  the 
settlement  review  board,  (b)  Level  of  review.  When  the  amount 
of  settlement,  by  agreement  or  determination,  is  in  excess  of 
$1,000,000,  review  and  approval  of  the  settlement  shall  be 
by  a  board  at  or  above  the  level  of  the  head  of  the  procuring 
activity. 

5- 25.  The  amount  to  be  paid  the  contractor  is  set  forth  in  a 
settlement  agreement.  The  method  of  computing  it  is  shown 
by  a  statement  of  the  gross  amount  of  the  settlement .  Progress 
or  advance  payments,  property  disposal  credits,  or  other 
amounts  due  the  Government  are  deducted  from  this  amount. 
The  agreement  reserves  certain  rights  and  liabilities  of  the 
parties  with  respect  to  patents,  royalties,  guarantees,  and 
Government-furnished  property  stored  by  the  contractor.  The 
reservation  of  rights  and  liabilities  need  not  follow  a  set  pattern, 
but  the  contracting  officer  should  be  sure  that  this  part  of  the 
agreement  is  adequate.  There  may  be  rights  or  liabilities  not 
normally  covered  that  require  special  treatment.  If  so,  he  should 
see  to  it  that  an  appropriate  provision  is  inserted  in  the  agree¬ 
ment.  If  no  agreement  is  reached  on  a  settlement  figure,  the 
contracting  officer  makes  a  determination  of  the  amount  due. 
The  contractor  may  appeal  from  this  determination,  under  the 
Disputes  Clause,  to  the  proper  Board  of  Contract  Appeals. 

6.  Termination  Financing 

6-  1 .  Termination  halts  regular  payments  to  the  contractor 
under  the  contract.  Yet  the  contractor  will  often  have 
considerable  money  tied  up  in  finished  and  unfinished  products, 
materials,  and  labor.  Many  of  his  accounts  payable  may 
become  due  before  settlement  agreement  is  reached.  So,  most 
termination  clauses  provide  a  means  of  interim  financing 
through  partial  payments  to  the  contractor. 

6-2.  In  accordance  with  FPR  1-8.212-1  and  DAR  8-2 13.1. 
the  contracting  officer  may  make  partial  payments  to  a 
terminated  fixed-price  contractor  or  (if  the  settlement  is  to 
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include  costs)  to  a  cost-type  contractor.  The  contractor  may 
apply  for  such  payments  in  writing  at  any  time  after  he  submits 
his  interim  or  final  settlement  proposals.  With  the  approval 
of  the  contracting  officer,  an  amount  up  to  100  percent  of  the 
contract  unit  price  may  be  paid  for  undelivered  acceptable 
items  completed  before  or  after  the  termination  date.  A 
subcontract  settlement  made  by  the  prime  contractor  and 
approved  by  the  Government  may  also  be  paid  in  full.  The 
contractor  may  receive  in  partial  payment  an  amount  up  to  90 
percent  of  the  direct  cost  of  termination  inventory.  This  amount 
includes  costs  of  raw  materials,  purchased  parts,  supplies, 
and  direct  labor.  A  reasonable  amount  (not  more  than  90 
percent)  may  also  be  paid  for  other  allocable  costs;  but  no 
partial  payments  may  be  made  toward  profit  or  fixed-fee  of 
the  terminated  portion  of  the  contract,  except  for  finished 
products. 

6-3.  Partial  payments  that  might  impair  or  modify  any  valid 
assignment  of  a  claim  under  a  contract  may  not  be  made  without 
the  consent  of  the  parties.  Adequate  security  should  be  obtained 
to  protect  the  interests  of  the  Government.  Partial  payment 
may  be  made  for  complete  articles  of  termination  inventory. 
The  Government’s  interests  are  protected  by  transfer  of  title, 
by  a  lien  in  its  favor,  or  by  other  means  considered  necessary. 

6-4.  In  determining  the  amount  of  partial  payment,  a 
deduction  is  made  for  any  unliquidated  balance  of  progress 
and  advance  payments  (including  interest  thereon)  that  have 
been  made  to  the  contractor.  A  deduction  is  also  made  for  all 
credits  from  the  sale  or  retention  of  property  whose  costs  are 
included  in  the  measure  of  the  payments.  The  total  amount  of 
the  partial  payments  should  not  exceed  the  total  settlement 
amount  due  the  contractor  because  of  the  termination .  If  partial 
payments  should  exceed  the  final  settled  claim,  the  excess 
must  be  repaid  to  the  Government  on  demand .  Interest  at  the 
rate  established  by  the  Secretary  of  the  Treasury  pursuant  to 
Public  Law  92-4 1  (running  from  the  date  the  excessive  payment 
was  made  to  the  date  of  repayment)  is  charged  for  any  such 
overpayment,  but  no  interest  is  charged  if  the  excess  was 
caused  by  a  reduction  in  the  termination  claim  because  of 
retention  or  other  disposition  of  termination  inventory.  In  the 
latter  case,  the  difference  should  be  repaid  to  the  Government 
without  interest.  This  must  be  done  within  ten  days  after  notice 


to  the  contractor  that  the  payments  were  excessive.  If  the 
amount  is  not  repaid  within  that  period,  the  Government  may 
then  demand  interest. 

7.  Equitable  Adjustment  on  the  Continued  Portion  of 
the  Contract 

7-1.  The  standard  termination  clauses  of  fixed-price 
contracts  allow  the  contractor— in  the  event  of  a  partial 
termination— to  file  a  request  for  an  equitable  adjustment  of 
the  contract  price  or  prices  for  the  continuing  portion  of  the 
contract.  This  adjustment  results  from  termination.  It  is  not 
part  of  the  termination  settlement.  Its  purpose  is  to  provide 
any  increase  in  the  unit  cost  of  the  continued  items  that  have 
come  about  because  the  quantity  of  items  to  be  manufactured 
has  decreased .  For  instance,  start-up  costs  may  not  have  been 
fully  amortized  at  the  time  of  the  termination;  or  (with  a 
significant  decrease  in  volume)  the  average  labor  hours 
necessary  to  produce  each  unit  may  have  increased;  or  still 
other  factors  may  justify  an  increase  in  the  price  of  continued 
items  under  the  contract;  but  partial  termination,  like  complete 
termination,  is  a  normal  risk  of  doing  business  with  the 
Government.  The  Government  is  normally  not  responsible 
for  increased  overhead  costs  incurred  by  the  contractor  because 
his  regular  facilities  have  been  made  idle  by  the  termination. 

7- 2.  The  negotiation  of  any  claimed  equitable  adjustment 
of  the  continued  portion  of  the  contract  should  be  coordinated 
with  the  settlement  negotiation.  The  negotiations  overlap, 
although  they  result  in  separate  agreements. 

8.  Conversion  of  “Termination  for  Default”  to 
“Termination  for  Convenience”. 

8-  1 .  Where  the  contractor  has  a  valid  and  legal  excuse  for 
being  delayed,  termination  for  default  is  regarded  as  a 
termination  for  convenience.  If  it  is  determined  that  the 
contractor  was  not  in  default,  the  standard  “Default”  clause 
provides  that  the  rights  of  the  parties  shall  be  determined  under 
the  “Termination  for  Convenience”  clause.  If  the  contract 
does  not  contain  a  “Termination  for  Convenience”  clause,  it 
shall  be  equitably  adjusted  to  compensate  for  the  termination. 
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CHAPTER  20 


Remedies  of  the  Government 


THROUGHOUT  THE  LIFE  CYCLE  of  a  contract ,  and  even 
after  completion,  various  remedies  are  available  to  the  Gov¬ 
ernment  contracting  officer.  These  remedies  provide  necessary 
flexibility.  Terminations  were  covered  in  the  two  preceding 
chapters.  This  chapter  presents  some  additional  actions  which 
may  be  taken  by  the  Government  for  its  protection. 

2.  Generally,  Government  remedies  other  than  termina¬ 
tions  can  be  classified  by  reference  to  the  activity  to  which 
they  relate.  Remedies  may  be  connected  with  pricing, 
modifications,  contractor  progress,  inspections,  warranties, 
debt,  deductions,  damages,  voluntary  refunds,  renegotiation, 
mandatory  injunction,  and  contract  fraud. 

1.  Debarment 

1-1.  The  reasons  for  debarment  are  set  forth  in  DAR  1-604: 

(1)  firms  or  individuals  may  be  debarred  by  a  Department 
Secretary  if  the  contractor  is  convicted  of  fraud,  criminal 
offense,  violating  antitrust  laws,  falsifying  records,  or  any 
other  offense  that  raises  a  question  of  business  integrity, 
including  failure  to  comply  with  the  “Buy  American”  Act; 

(2)  the  Secretary  may  also  debar  firms  or  individuals  for 
violation  of  contract  provisions,  such  as  full  failure  to  perform, 
a  history  of  unsatisfactory  performance,  or  violations  of  the 
Covenant  Against  Contingent  Fees  or  the  Gratuities  Clause; 
and  (3)  contractors  may  also  be  debarred  “for  any  other  clause 
of  such  serious  and  compelling  nature,  affecting  responsibility 
as  a  Government  contractor  or  subcontractor,  as  may  be 
determined  by  the  Secretary  of  the  Department  concerned  to 
justify  debarment.  ”  Such  an  action  would  be  conviction  (by 
the  Department  of  Labor)  for  violating  contract  labor 
provisions. 

1-2.  As  long  as  a  contractor  appears  on  the  Debarred  List, 
he  may  not  be  issued  a  procurement  solicitation  or  be 
considered  for  an  award  of  a  prime  or  subcontract.  Note, 
however,  that  certain  exceptions  may  be  made.  The  duration 
of  a  debarment  should  be  a  reasonable,  specified  period  of 
time  depending  on  the  seriousness  of  the  offense.  Generally, 
this  period  is  not  more  than  three  years;  however,  this  period 
may  be  extended  in  certain  circumstances. 

1-3.  A  contractor  may  be  suspended  from  contracting  with 
the  Government  when  there  is  “adequate  evidence"  of 
commission  of  contract  fraud  or  “for  other  cause  of  such 
serious  and  compelling  nature,  affecting  responsibility  as  a 
Government  contractor"  (DAR  1-605.1).  Suspension  shall 
last  “for  a  temporary  period  pending  the  completion  of 
investigation  and  such  legal  proceedings  as  may  ensue,”  but 
generally  shall  not  exceed  12  months  (DAR  1-605.2  c). 


Suspensions  are  often  effected  when  a  contractor  is  indicted 
for  contract  fraud  activities,  but  this  need  not  be  the  only 
occasion  when  the  remedy  is  used.  “Adequate  evidence” 
may  be  obtained  from  ongoing  investigations  by  the  FBI,  OSI, 
Justice,  or  the  US  Attorney.  Some  of  these  groups  may  be 
reluctant  to  provide  evidence  out  of  a  concern  that  it  may  be 
disclosed  to  a  contractor  in  an  administrative  proceeding  and 
thereby  prejudice  a  future  civil  or  criminal  action.  DAR 
1-605.2,  however,  provides  for  specific  procedures  protecting 
against  such  prejudicial  disclosures.  The  leading  case 
discussing  suspension  procedures,  Home  Bros.  Inc.  v.  Laird, 
463  F2d  1268  (DC  Cir.  1972)  indicates  a  real  sensitivity 
towards  this  premature  disclosure  problem.  Home  Bros,  also 
provides  an  excellent  discussion  of  the  “adequate  evidence 
standard,”  comparing  it  to  “the  probable  cause  necessary 
for  an  arrest,  a  search  warrant,  or  a  preliminary  hearing.” 
Finally,  in  a  more  recent  case,  Stanko  Packing  Co. ,  Inc.  v. 
Bergland,  489  F.  Supp.  947  (DCDC  1980),  the  Court  held 
that  sworn  statements  of  two  employees  of  a  suspended 
contractor  constituted  adequate  evidence. 

1-4.  In  contrast,  “clear  and  convincing  evidence”  of 
violation  of  contract  provisions,  or  a  court  conviction,  is 
required  before  debarring  a  contractor  from  doing  business 
with  the  Government  for  three  years  (DAR  1-604.1). 
Debarment  may  include  all  known  affiliates  of  a  concern  or 
individual,  and  the  fraud  or  criminal  conduct  may  be  imputed 
to  the  business  firm  with  which  he  or  she  is  connected  (DAR 
1  -604.2  b).  A  major  case  reviewing  debarment  procedures  is 
Gonzales  v.  Freeman ,  334  F2d  570  (DC  Cir.  1964). 

1-5.  Each  Military  Department,  as  well  as  the  Defense 
Logistics  Agency  (DLA)  and  the  Defense  Cor.tract  Adminis¬ 
tration  Service  (DCAS),  maintains  a  list  of  individuals  and 
firms  that  it  has  debarred  or  suspended.  Contracts  may  not  be 
awarded  to  these  firms,  nor  may  bids  or  proposals  be  solicited 
from  them,  or  subcontractors  approved  (DAR  1-601). 
Department  lists  must  contain  certain  information  and,  as  a 
minimum,  must  show  names,  basis  of  authority  for  the  action, 
extent  of  restriction,  and  termination  date  for  the  debarred 
firm  or  person.  This  information  is  later  consolidated  for  the 
Departments  into  a  Joint  Consolidated  List. 

1-6.  The  Joint  Consolidated  List  is  issued  by  the  Army, 
by  agreement  among  the  military  departments.  The  list  also 
includes  firms  listed  by  other  Government  agencies.  Each 
Department  furnishes  the  information  necessary  for  updating 
the  list  by  adding,  deleting  or  modifying.  Thus,  in  the 
Government’s  effort  to  deal  only  with  responsible  contractors, 
application  of  the  Debarred,  Ineligible,  and  Suspended 
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Contractors  List  to  the  contracting  effort  tends  to  accomplish 
this  end. 

2.  Remedies  in  the  Area  of  Contract  Pricing 

2- 1.  The  Government  utilizes  safeguards  against  various 
types  of  negligence,  fraud,  and  criminal  offenses  that  may 
occur  in  negotiated  contracts.  These  safeguards  will  be 
reviewed  with  reference  to  specific  types  of  offenses. 

(A)  Public  Law  87-653  (Truth  in  Negotiations  Act).  In 
order  for  negotiation  to  produce  the  best  results,  the  price  of 
property  and  services  acquired  under  negotiation  must  be  based 
on  accurate,  complete,  and  current  information  supplied  by 
the  contractors.  To  accomplish  this.  Public  Law  87-653  was 
passed  on  September  10,  1962.  This  Act  is  also  known  as  the 
“Thith-in-Negotiations  Act,”  and  is  found  in  10  USC  2306(f). 
Price  reductions  taken  pursuant  to  this  Act  during  contract 
administration  are  remedial  to  the  Government,  and  are  more 
fully  discussed  earlier  in  this  text. 

(B)  Civil  Fraud.  Title  31  USC  231  is  called  the  “False 
Claims  Act.”  It  has  been  utilized  in  the  area  of  prosecuting 
for  intentionally  falsified  pricing  data,  with  each  “inflated” 
voucher  considered  a  separate  false  claim.  The  act  is  broad, 
and  is  not  limited  to  original  contract  pricing  situations.  Any 
person  not  in  military  service  who  makes  a  false  claim  against 
the  Government,  knowing  it  to  be  false,  shall  forfeit  $2,000 
plus  double  the  amount  of  damages  caused  the  United  States. 

(C)  Criminal  Fraud.  Whoever  knowingly  and  willfully 
makes  a  false  statement  or  submits  a  fraudulent  document  to  a 
Government  agency,  knowing  it  to  be  so,  shall  be  fined  not 
more  than  $10,000  or  imprisoned  for  not  more  than  five  years, 
or  both.  Such  action  is  considered  a  federal  crime  according 
to  Title  18  USC  1001.  False  representation  in  Government 
bids  and  negotiations  are  covered  by  the  act. 

(D)  Price  Redetermination.  No  discussion  of  statutory 
redetermination  can  be  held  without  a  consideration  of 
contractual  price  redetermination  or  repricing.  Many  contracts 
provide  for  price  adjustment  under  stated  conditions.  Such  a 
provision  works  to  the  benefit  of  both  parties  to  the  contract. 
Contractual  price  redetermination  applies  as  follows: 

(1)  Redetermination  takes  place  under  a  contract  when  the 
parties  have  agreed  to  it  in  advance. 

(2)  In  redetermination,  prices  may  be  either  increased  or 
decreased. 

(3)  Redetermination  takes  place  on  individual  contracts 
rather  than  on  an  overall  fiscal  year  basis. 

3.  Changes  and  Modifications 

3- 1.  Contract  modifications  were  dealt  with  extensively 
in  a  preceding  chapter.  A  brief  reference  to  the  underlying 
principle  should  emphasize  the  remedial  nature  of  these  actions . 

3-2.  The  “Changes”  Clause  of  the  contract  gives  the 
Government  a  remedy  for  those  situations  which  demonstrate 
that  the  item  being  procured  is  no  longer  the  item  required  to 
meet  the  mission  requirement.  The  right  to  order  ‘  ‘Changes’  ’ 
is  unilateral  to  the  Government.  The  contractor  is  protected 
by  that  portion  of  the  clause  which  provides  for  an  “equitable 
adjustment”  in  the  price  of  the  contract, 

3-3,  Stop  Work  and  Suspension  of  Work  Provisions. 
Sometimes,  the  Government  finds  that  it  must  greatly  alter  a 


procurement.  Realignment  of  programs,  and  advances  in  the 
state  of  the  art,  often  make  changes  necessary.  A  change  may 
be  so  substantial  that  it  would  be  wasteful  to  continue  to  work 
on  the  original  procurement.  The  Government  therefore 
includes  a  contract  clause  permitting  the  contracting  officer 
to  stop  work  while  the  matter  is  being  considered .  Two  standard 
clauses  are  authorized— the  Stop  Work  Order  Clause  and  the 
Suspension  Work  Clause.  The  former  is  used  in  negotiated 
supply  and  research  and  development  contracts,  both  fixed- 
price  and  cost-reimbursement.  Its  use  is  restricted  to  contracts 
where  work  stoppages  might  be  necessary  for  reasons  such  as 
advances  in  the  state  of  the  art,  or  production  engineering 
breakthroughs. 

3-4.  Stop  Work  Clauses.  Stop  work  orders  are  not 
permitted  unless  the  contract  contains  this  clause.  In  fact, 
their  improper  use  may  be  a  breach  of  contract  by  the 
Government.  Even  when  the  contract  contains  the  clause, 
stop  work  orders  are  specifically  prohibited  when  a  decision 
to  terminate  has  been  made.  Before  the  order  may  be  issued, 
prior  approval  at  a  level  higher  than  the  contracting  officer  is 
required  (Ref  DAR  7-105.3  for  negotiated  fixed-price 
contracts).  While  the  order  is  in  effect,  the  contractor  must 
take  all  reasonable  steps  to  minimize  costs.  The  stop  work 
period  may  be  extended  by  agreement  of  the  parties.  Within 
the  ninety -day  period  (or  any  extension  thereof),  the  contracting 
officer  must  either  (a)  cancel  the  stop  work  order  or  (b) 
terminate  the  contract  for  convenience.  If  the  stop  work  order 
is  cancelled,  the  contractor  must  resume  work. 

3- 5.  Suspension  of  Work  Provisions.  Work  on  construc¬ 
tion  contracts  may  be  suspended  under  the  provisions  of  the 
clause  set  forth  in  DAR  7-602.46  (Suspension  of  Work).  No 
limit  is  placed  on  the  suspension  period,  but  the  contractor  is 
entitled  to  an  equitable  adjustment,  excluding  profit,  for  the 
unreasonable  portion  of  the  period  during  which  work  was 
suspended.  The  clause  is  inapplicable  to  delays  recognized 
by  other  contract  clauses,  and  to  delays  that  are  attributable  to 
the  contractor.  The  clause  requires  the  contractor  to  give  notice 
of  any  action  which  he  regards  as  falling  within  the  coverage 
of  the  clause,  even  though  no  “actual”  order  has  been  issued 
by  the  Contracting  Officer.  In  these  ‘‘Constructive 
Suspension”  situations,  the  contractor  will  be  barred  from 
recovery  of  costs  incurred  more  than  20  days  prior  to  the  date 
on  which  notice  was  given  in  writing.  In  the  cases  where  an 
actual  suspension  order  is  given,  or  where  the  contractor  has 
given  timely  notice  of  a  “Constructive  Suspension”,  the 
contractor  must  submit  his  claim  as  soon  as  practicable  after 
termination  of  the  suspension  but  not  later  than  the  date  of 
final  payment. 

4.  Warranties  and  Inspection 

4-  1 .  The  Warranties  Clause  protects  the  Government  from 
the  cost  of  correcting  defects  in  the  supplies  it  receives  from 
contractors.  The  Inspection  Clause  gives  the  Government  the 
right  to  reject  supplies  and  services  which  do  not  conform  to 
the  quality  demanded  by  the  contract. 

4-2.  Warranty  Provisions.  Either  to  relieve  the 
Government  of  the  need  for  extensive  and  expensive  test  and 
inspection,  or  to  assure  a  certain  minimum  performance  and 
useful  life,  a  warranty  provision  (Ref  DAR  7- 105.7)  extending 
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beyond  the  contract  performance  period  may  provide  a  post- 
contractual  remedy  of  great  value. 

4-3.  Almost  all  warranties  or  guarantees  cost  money 
because  they  leave  with  the  contractor  a  contingent  liability 
for  replacement,  correction,  or  other  adjustment.  In  certain 
situations,  however,  the  additional  contract  cost  can  be 
overcome  if  the  supplier  is  motivated  by  the  provision  to  hold 
his  own  liability  to  a  minimum.  Field  failures  have  a  ripple 
effect  on  to.nl  life  cycle  costs.  Defective  aircraft  equipment 
must  be  removed,  crated,  shipped,  documented,  and,  after 
repair,  put  back  into  the  inventory.  It  is  evident  that  the  ad¬ 
ministrative  costs  and  some  out-of-pocket  expense  must  be 
borne  by  the  Government— despite  any  warranty  provision. 

4-4.  Inspection  Clause.  To  provide  a  remedy  for 
imperfection  in  work  effort  or  Finished  items  (where  default 
is  not  the  answer),  the  Inspection  Clause  of  the  contract 
provides  the  right  to  inspect  at  appropriate  times  and  places 
(including  the  contractor’s  plant)  during  the  manufacturing 
process— and  to  require  correction  of  defects. 

4-5.  The  right  to  grant  deviations  from  specifications  where 
there  is  no  material  adverse  affect  on  quantity,  quality, 
reliability,  interchangeability,  maintainability,  or  performance 
characteristics,  serves  as  a  remedy  for  expediting  contract 
performance  by  eliminating  undesirable  rework  or  relieving 
production  scheduling  problems. 

4- 6.  A  “Correction  of  Deficiencies’’  Clause  provides  a 
remedy  forthe  Government  in  fixed-price  supply  and  service 
contracts  for  systems  and  equipment  when  performance 
specifications  or  designs  are  of  major  importance.  The 
contractor  must  correct  deficiencies,  either  before  or  after 
acceptance  by  the  Government,  at  his  expense.  Thinsportation 
costs  for  the  supplies  are  borne  by  the  contractor,  at  least  up 
to  an  amount  equalling  commercial  rates.  The  clause  provides 
detailed  provisions  for  handling  the  transaction.  This  optional 
clause  is  found  at  DAR  7- 105.7(c). 

5.  Debts,  Deductions,  and  Damages 

5- 1.  There  are  several  ways  in  which  the  government 
handles  situations  involving  debt,  deductions,  and  damages. 
These  s’tuations  are  examined,  beginning  with  the  policy 
concerning  debts. 

5-2.  Debts.  The  United  States  has  a  creditor’s  right  to  sue 
for  debt.  The  US  District  Court  is  the  forum  provided.  The 
administrative  collection  of  debt  is  provided  for  in  Appendix 
E-600  of  DAR.  The  contracting  officer  is  the  person,  together 
with  the  disbursing  officer,  who  takes  collection  action,  by 
set-off  against  contract  monies  due  the  contractor.  The 
contracting  officer  may,  if  a  contract  debt  occurs  from 
assessment  of  excess  costs  following  default  termination,  seek 
out  other  contracting  officers  or  Government  agencies  who 
owe  money  to  the  contractor  in  order  to  set-off  his  claim  against 
that  Government  debt  to  the  contractor.  This  self-help  idea  is 
as  old  as  debt  itself,  and  the  Government  is  said  to  have  the 
right  to  refuse  payment  until  it  is  paid  what  is  owed  it.  DAR 
calls  for  a  “Hold-up  List”  as  a  cross-control  of  inter-office 
claims. 

5-3.  The  Assignment  of  Claims  Act  (studied  earlier) 
prevents  set-off  where  the  claim  arises  outside  the  contract 
and  the  contract  right  to  payment  was  assigned  by  the  contractor 
in  accordance  with  the  Act, 


5-4.  The  Comptroller  General  entertains  claims  from  the 
Government  under  Section  7 1  of  the  Budget  and  Accounting 
Act  (31  USC  71).  In  fact,  the  Comptroller  General  prefers 
that  his  office  be  utilized  by  contracting  officers  whose  claim 
against  the  contractor  is  unliquidated  (not  formally  established). 

5-5.  Deductions.  When  the  claim  is  uncontested  as  to  both 
existence  and  amount,  and  time  is  of  the  essence,  the 
Comptroller  General  may  unilaterally  approve  withholding 
of  final  payment  from  a  contractor.  When  the  parties  to  the 
contract  agree  on  the  settlement  claim,  a  supplemental 
agreement  reflecting  such  agreement  is  valid. 

5-6.  Deduction  may  arise  from  the  terms  of  the  contract 
itself.  Thus,  we  see  actions  taken  under  the  Price  Reduction 
for  Defective  Pricing  Clause,  the  Tfechnical  Data-Withholding 
of  Payment  Clause,  and  the  Reporting  of  Patentable  Inventions 
Clause,  to  name  a  few.  If  contested  before  the  ASBCA,  the 
Government  will  be  obliged  to  prove  that  its  action  was  correct. 

5-7.  In  the  service  contract  area,  the  ASBCA  has 
specifically  approved  deducting  from  payments  due  a 
contractor  on  the  theory  that  the  Government  is  not  required 
to  pay  for  services  not  rendered,  and  says  that,  strictly  speaking, 
this  is  not  a  deduction,  but  a  simple  refusal  to  pay  for  services 
not  furnished.  Documentation  of  the  failure  to  perform  is 
necessary. 

5-8.  Although  deductions  pursuant  to  contract  clauses  or 
the  DAR  debt  collection  procedures  are  commonly  used,  the 
unilateral  withholding  of  contract  monies  by  the  contracting 
officer  on  unliquidated  damage  claims  is  likely  to  draw  a  protest 
from  contractors  who  assert  that  they  must  be  paid  the  contract 
price.  Although  the  contracting  officer  is  charged  with 
protecting  the  interests  of  the  Government  under  the  contract,  it 
is  suggested  that  legal  counsel  be  consulted  where  unilateral 
withholding  is  contemplated. 

5-9.  Damages.  As  discussed  in  Chapter  Eighteen,  damages 
for  breach  of  the  contract  by  the  contractor  are  a  Government 
remedy.  Even  though  no  default  termination  is  contemplated, 
damages  may  be  pursued.  Acceptance  of  contract  performance 
is  not  a  waiver  of  breach  of  contract  claims.  The  prudent 
contracting  officer  will,  however,  if  such  a  claim  is 
contemplated,  send  the  contractor  a  letter  referencing  receipt 
and  acceptance  of  supplies  but  reserving  breach  claims. 

5-10.  Damages  take  two  forms:  liquidated  and  unliqui¬ 
dated.  Unliquidated  damages  are  those  which  are  not 
determined  in  amount.  There  has  been  no  agreement  by  the 
parties,  and  no  court  or  board  determination  has  been  made. 
These  arise  when  the  contractor  fails  in  some  substantial  respect 
to  perform  the  contract  as  written,  and  harm  to  the  Government 
results.  In  other  words,  damages  “flow  from  the  breach,” 
and  are  measured  by  the  amount  of  money  necessary  to  make 
the  Government  “whole.” 

5-11.  Measuring  damages  of  this  type  is  a  difficult  task .  If 
the  contractor  is  late  in  delivery— the  most  common  breach— 
what  harm  has  been  done?  If  we  buy  to  fill  warehouses,  what 
does  it  matter  if  schedules  are  missed?  On  the  other  extreme, 
catastrophic  damage  claims  are  also  untenable.  Such  liability,  if 
invoked,  would  drive  substantially  all  contractors  out  of 
Government  work.  In  between,  we  find  yardsticks  to  measure 
damages.  The  question  is:  “What  loss  was  suffered?”  In 
construction  contracts,  loss  of  the  use  of  buildings  may  be 
measured  by  rental  values  involved  Administrative  handling 


costs  are  sometimes  recoverable  as  a  consequence  of  the 
breach. 

5-12.  The  second  form  of  damages  is  “liquidated 
damages."  i.e. .  damages  that  are  pre-set  by  agreement  of  the 
parties,  and  are  contingent  on  the  happening  of  a  named  event— 
usually  late  delivery  by  the  contractor.  The  courts  favor 
resolution  of  disputes,  and  so  uphold  such  clauses.  However, 
the  courts  abhor  penalty  provisions  in  contracts  and  will  not 
enforce  them.  Thus,  if  the  liquidated  damages  only  penalize 
the  contractor  rather  than  compensate  the  Government  for 
actual  damage  anticipated,  the  clause  will  be  unenforceable. 
The  test  of  reasonableness  is  not  “what  damage  occurred”, 
but  rather,  what  factors  were  employed  in  the  selection  of  the 
damage  figure  at  the  time  of  negotiations?  Were  the  parties 
reasonable? 

5- 13.  DAR  1-310  expresses  DOD  policy  on  liquidated 
damages.  The  approved  clause  may  be  used  in  both  formally 
advertised  and  negotiated  contracts  when:  (1)  the  time  of 
delivery  or  performance  is  such  an  important  factor  that  the 
delivery  or  performance  is  delinquent,  and  (2)  the  extent  or 
amount  of  such  damages  would  be  difficult  or  impossible  to 
ascertain  or  prove. 

6.  Voluntary  Refunds 

6- 1 .  A  contractor  may  voluntarily  refund  contract  monies 
to  the  Government.  It  may  be  spontaneous,  or  it  may  be 
solicited  by  the  Government.  Legal  counsel  should  be  consulted 
to  determine  whether  other  Government  rights  may  be 
involved.  Refunds  should  be  solicited  (pursuant  to  DAR  1-312) 
when  the  Government  has  been  overcharged  or  inadequately 
compensated  for  use  of  Government-furnished  property.  The 
decision  to  solicit  a  voluntary  refund  must  be  made  by  the 
Secretary  involved.  Refunds  obtained  are  credited  to  the 
applicable  appropriation  cited  in  the  contract,  and  the  contract 
price  is  reduced  accordingly.  Checks  received  should  be  made 
payable  to  the  office  designated  for  contract  administration, 
and  should  be  forwarded  to  the  comptroller  of  the  appropriate 
Department. 

7.  Renegotiation 

7- 1.  On  March  23,  1951,  Congress  enacted  the  Renego¬ 
tiation  Act  (50  USC  App.  1211).  The  underlying  theory  of 
the  Renegotiation  Act  is  that  no  one  should  be  permitted  to 
take  unconscionable  advantage  of  the  nation’s  troubled 
situation. 


7-2.  Renegotiation  is  the  process  of  determining  what  part, 
if  any,  of  the  profits  realized  from  the  specified  contracts  and 
subcontracts  is  excessive.  Such  excessive  profits  are  to  be 
returned  to  the  Government  in  the  form  of  refunds.  The  1951 
Act,  and  many  of  the  earlier  Acts,  prescribed  certain  factors 
which  were  to  be  taken  into  consideration  in  determining  the 
excessiveness  of  profits;  and  directed  that  all  excessive  profits 
so  determined  be  eliminated. 

7- 3.  On  September  30,  1976,  the  Renegotiation  Act  of 
1951  expired,  and  the  Vinson-Trammel  Act  (48  Stat  503. 
current  version  at  1 0  USC  2382  and  7300,  dated  1 970)  came 
into  general  effect.  The  Vinson-Trammel  Act  establishes  profit 
ceilings  on  certain  prime  contracts  for  the  construction  or 
manufacture  of  military  aircraft  and  naval  vessels,  and  on 
subcontracts  thereunder.  This  Act,  with  its  limited  coverage, 
was  unpopular  with  many  in  both  government  and  industry. 
The  Treasury  Department,  anticipating  repeal  of  Vinson- 
Trammel,  has  been  slow  to  adopt  regulations  for  administra¬ 
tion  of  the  Act.  Congress,  to  clear  the  air,  has  exempted  recent 
fiscal  year  appropriations  from  coverage  of  the  Act;  and  the 
97th  Congress,  in  December  1981 ,  repealed  the  Act.  Reserved 
to  the  President,  however,  was  authority  to  invoke  limitations 
on  profits  during  war  or  national  emergency.  At  this  writing, 
we  have  no  effective  statutory  requirement  for  renegotiation. 

8.  Mandatory  Injunction 

8-  1 .  In  a  period  of  war  or  national  emergency,  a  US  District 
Court  may  order  a  contractor  to  complete  its  Government 
contract  under  authority  of  the  Defense  Production  Act  of 
1950.  This  most  stringent  of  Government  remedies  is  sought 
only  in  rare  instances. 

9.  Fraudulent  Contract  Claims 

9-  1 .  The  new  Contract  Disputes  Act,  discussed  in  Chapters 
16  and  17,  provides  that  contractor  claims  not  supportable 
due  to  misrepresentation  or  fraud  will  require  the  contractor 
to  pay  the  Government  an  amount  equal  to  the  fraudulent 
claim  or  fraudulent  portion  thereof,  plus  the  Government’s 
cost  in  handling  the  claim.  This  entirely  new  Government 
remedy  is  aimed  at  contractors  who  play  “fast  and  loose” 
with  claims,  and  is  intended  to  stop  the  deliberate  inflation  of 
claims.  Determinations  under  this  clause  are  made  by  the 
Justice  Department,  with  investigative  assistance  furnished 
by  departmental  investigative  agencies  and  by  the  Federal 
Bureau  of  Investigation. 
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Appendix  A 

GOVERNMENT  ORGANIZATION  CHARTS 
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GLOSSARY  OF  LEGAL  TERMS 

Literary 


citation .  the  case  number  or  volume  and  page  number  used  to  identify  a  case  or  statute. 

e.g .  for  example. 

et  al .  and  others. 

et  seq .  and  as  follows. 

ibid .  in  the  same  place. 

i.e .  that  is. 

infra .  referenced  hereafter. 

supra .  referenced  above. 

syllabus .  editorial  headnote  to  a  reported  case,  giving  the  law  of  the  case. 


General 
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action  ex  contractu .  .  suit  arising  out  of  contract. 

action  ex  delicto .  suit  arising  independent  of  contract  resulting  from  breach  of  a  positive  legal 

duty. 

civil  law .  law  of  the  Roman  Empire— Justinian  “corpus  juris  civilis"  S33  A.D. 

civil  liability .  liability  to  be  sued  for  infringing  on  the  rights  of  other  individuals,  as  opposed 

to  offenses  against  the  public. 

common  law .  sometimes  called  the  “unwritten  law”— based  on  custom,  usage,  and  reason 

and  reflected  in  judicial  pronouncements  (English-US). 

criminal  liability .  liability  to  prosecution  for  offenses  against  the  public. 

equity .  that  portion  of  remedial  justice  which  is  exclusively  administered  by  a  court  of 

equity,  as  distinguished  from  court  of  common  law.  (Law  and  equity  juris¬ 
diction  are  now  combined.) 

incorporeal  hereditament .  an  intangible  right  collateral  to  tangible  personal  property  or  real  estate;  e.g., 

real  estate  rentals. 

law  .  the  whole  body  or  system  of  rules  of  conduct,  including  both  decisions  of 

court  and  legislative  acts. 

principal .  adj.—  most  important,  consequential  or  influential. 

principle .  n. — a  fundamental  law,  doctrine  or  assumption. 

specious .  adj.— having  a  false  look  of  truth  or  genuineness. 

statutory  law .  laws  enacted  by  a  legislature,  as  contrasted  with  common  law. 

tort .  a  wrong  committed  against  the  person  or  property  of  another — one  of  the  two 

classes  of  civil  actions,  the  other  being  contract  actions. 
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Contract 


acceptance . 

. . . . .  assent  to  an  offer  by  the  one  to  whom  it  was  made. 

h 

agent . . 

.  one  employed  to  transact  business  for  another. 

apparent  authority . . 

.  that  authority  which,  though  not  actually  granted,  the  principal  knowingly 

permits  his  agent  to  exercise,  or  which  he  holds  him  out  as  possessing. 

bailment  contract . 

.  an  agreement  for  the  delivery  of  personal  property  in  trust  for  a  specific 

purpose,  to  be  returned  when  the  specific  purpose  is  accomplished. 

* 

bilateral  contract . . 

.  one  formed  by  a  “promise  for  a  promise”  (offer  and  acceptance) 

■T“ 

breach  of  contract  . . 

.  failure  to  perform  as  agreed. 
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change  order . . . 

.  an  order  by  one  party  to  a  contract,  modifying  it  pursuant  to  authority  con¬ 
tained  in  the  contract. 
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contract  damages .  financial  losses  resulting  from  breach  of  contract. 

consideration .  something  of  value  exchanged  by  the  parties,  making  the  contract  enforceable; 

the  inducement  to  a  contract;  the  cause,  motive,  price,  or  impelling  influence 
which  induces  a  contracting  party  to  enter  into  a  contract. 

counter-offer .  a  counter-proposal  made  by  the  offeree  to  the  offeror. 

executed  contract . .  a  contract  completely  performed;  also,  a  signed  contract. 

executory  contract .  a  contract  not  yet  performed. 

express  authority  .  authority  expressly  conferred  upon  an  agent  to  bind  the  principal. 

express  contract  .  a  contract  wherein  there  are  express  promises  to  do  something  or  to  refrain 

from  doing  something. 

implied  authority .  authority  incidental  to  express  authority  necessary  to  the  exercise  of  the 

authority  actually  granted. 

implied  in  fact  contract .  a  contract  existing  by  virtue  of  the  actions  of  the  parties  rather  than  express 

promises. 

liquidated  damages .  damages  established  as  to  liability  and  amount. 

mutuality  of  obligation .  that  element  of  a  bilateral  contract  by  virtue  of  which  both  of  the  parties  are 

bound  or  neither  is  bound;  a  duty  of  each  party  to  do  something  in  considera¬ 
tion  of  the  other  party's  act  or  promise. 

nudum  pactum .  a  naked  promise — one  not  supported  by  a  consideration  and  therefore  un¬ 

enforceable. 

offer .  a  proposal  by  one  person  to  another  which  is  intended  of  itself  to  create  legal 

relations  on  acceptance  by  the  person  to  whom  it  is  made. 

offeree .  one  to  whom  an  offer  is  made. 

offeror .  one  making  an  offer. 

past  consideration .  value  received  prior  to  the  present  contract — generally  insufficient  to  support 

a  promise. 

principal .  one  who  employs  an  agent  to  transact  business  for  him. 

privity  of  contract .  The  relation  of  contract  status  and  that  connection,  mutuality  of  will,  and 

interaction  between  the  parties  which  they  must  occupy  toward  each  other  in 
order  to  form  either  an  express  or  implied  contract. 

quantum  meruit .  at  common  law,  an  action  for  the  reasonable  value  of  services  rendered. 

quantum  valebat .  at  common  law,  an  action  for  the  reasonable  value  of  goods  sold  and  delivered. 

quasi-contract .  contract  implied  in  law— a  creation  of  the  courts  to  prevent  unjustenrichment 

of  one  party  by  another. 

supplemental  agreement .  an  agreement  supplementing  the  principal  contract. 

ultra  vires  contract .  a  contract  of  a  corporation  which  is  not  within  the  express  or  implied  powers 

conferred  upon  the  corporation  by  the  instrument  of  its  creation. 

undisclosed  principal .  a  principal  whose  agent  contracts  in  his  own  name,  without  disclosing  the  fact 

of  his  agency,  and  without  the  third  party’s  knowledge  of  the  fact. 

unilateral  contract  .  a  contract  formed  by  an  offer  or  a  promise  on  one  side  for  an  act  to  be  done  on 

the  other,  and  the  doing  of  the  act  by  the  other  constitutes  acceptance  of  the 
offer. 

unlawful  contract .  unenforceable  because  performance  violates  the  law. 

unliquidated  damages  .  damages  not  established  either  as  to  liability  or  amount. 

voidable  contract .  one  which  may  be  avoided  or  disavowed  by  one  of  the  parties,  e.g.,  contracts 

by  minors. 

void  contract .  a  nullity— of  no  legal  effect,  therefore  unenforceable. 

Parties 

appellant  .  one  who  appeals  to  a  higher  tribunal  the  decision  of  a  tribunal. 

appellee  .  on  appeal,  the  party  prevailing  in  the  lower  tribunal. 

defendant .  one  against  whom  a  law  suit  is  instituted. 

grantee .  one  to  whom  title  to  real  estate  is  conveyed. 

grantor .  one  who  conveys  title  to  real  estate. 

lessee .  one  to  whom  real  estate  is  leased. 

lessor .  owner  of  real  estate  who  leases  same. 


plaintiff .  one  who  institutes  a  law  suit. 

relator .  one  upon  whose  "relation”  a  quasi-criminal  suit  is  instituted. 

respondent .  the  "accused”  person  in  a  quasi-criminal  suit. 

vendee .  buyer,  particularly  in  a  contract  to  sell  real  estate. 

vendor  .  seller,  particularly  in  a  contract  to  sell  real  estate. 

Trial  and  Appeal 

affirm .  to  uphold  on  appeal  the  lower  court's  ruling. 

answer  .  the  pleading  in  which  defendant  states  his  defense. 

appeal .  the  procedure  by  which  a  cause  is  taken  to  a  higher  tribunal. 

brief .  written  argument  submitted  on  trial  or  appeal  in  support  of  pleadings. 

burden  of  proof .  the  responsibility  for  proving  allegations  made. 

case  in  point .  a  case  with  facts  and  issues  similar  to  the  one  in  question. 

certiorari  .  an  order  by  a  superior  court  ordering  up  a  court  record  of  an  inferior  court. 

decision  .  the  ruling  of  the  court  on  a  motion  or  pleading. 

dictum  .  that  part  of  a  judge's  opinion  other  than  the  ruling  or  findings. 

journal  entry  ...  . . .  the  written,  signed  record  of  orders  of  the  court. 

motion .  the  means  by  which  a  party  requests  a  particular  action  by  the  court  in  the 

disposition  of  a  suit. 

petition .  the  pleading  by  which  a  law  suit  is  initiated. 

precedent .  prior  rulings  in  similar  cases,  used  as  authority  for  ruling  in  the  case  at  bar. 

prima  facie  case  .  evidence  sufficient  to  support  a  favorable  verdict  if  not  rebutted  by  the  other 

side. 

remand .  to  return  a  matter  to  a  lower  court  with  instructions  to  that  court  for  further 

proceedings. 

reply .  plaintiffs  response  to  new  matters  raised  in  defendant’s  answer. 

reverse  .  to  overturn  on  appeal  the  lower  court’s  ruling. 

trial  de  novo  .  a  new  trial. 

Defenses 

accord  and  satisfaction .  agreement  as  to  amount  owed  and  payment  thereof. 

counterclaim .  a  cause  of  action  existing  in  favor  of  defendant  against  plaintiff,  which,  if 

established,  will  defeat,  qualify,  or  reduce  plaintiffs  right  to  recover;  usually  a 
matter  arising  out  of  the  same  transaction. 

estoppel  .  precludes  a  person,  due  to  his  past  actions,  from  asserting  anything  contrary 

thereto,  though  true. 

improper  venue .  suit  brought  in  wrong  territorial  jurisdiction,  e.g.,  wrong  country. 

laches .  common  law  defense  barring  actions  not  timely  initiated. 

lack  of  jurisdiction .  where  the  court  is  without  authority  to  hear  the  case;  goes  to  subject  matter  or 

parties.  . 

set-off .  reduction  of  one  demand  by  an  opposite  one,  usually  ascertained  in  amount 

and  unrelated  to  the  original  claim. 

statute  of  fraud .  requires  certain  contracts  to  be  in  writing  to  be  enforceable. 

statute  of  limitation .  bars  actions  commenced  beyond  a  statutory  time  limit. 

Latin 

ab  initio .  “from  the  beginning” 

contra  proferentum  .  against  the  party  who  proffers  or  puts  forward  a  thing. 

damnum  absque  injuria .  damage  without  the  violation  of  a  legal  right. 

ejusdem  generis .  "of  the  same  kind.”  A  rule  of  construction.  Where  general  words  follow  a 

designation  of  particular  subjects,  the  meaning  of  the  general  words  will 
ordinarily  be  presumed  to  be  restricted  by  the  particular  designation,  and  to 
include  only  things  of  the  same  kind,  class,  or  nature  as  those  specifically 
enumerated,  unless  there  is  a  dear  manifestation  of  a  contrary  purpose. 


en  banc .  Fr.-“in  bank"-wherein  all  judges  are  in  attendance,  as  opposed  to  hearings  by 

one  judge  of  a  court. 

ex  parte .  a  legal  proceeding  where  only  one  party  is  heard. 

ex  post  facto  . .  “from  past  fact"  -  descriptive  of  laws  given  retroactive  effect.  May  not  be  used 

to  render  illegal  an  act  legal  when  performed. 

in  pari  materia  .  descriptive  of  matters  which  are  related  and  should  be  considered  together; 

e.g.;  two  statutes  bearing  on  the  same  situation. 

quid  pro  quo .  "something  for  something"  -  descriptive  of  the  requirement  of  consideration 

in  contracts. 

res  ipsa  loquitur  . .  "the  thing  speaks  for  itself"  -  (law  of  torts)  descriptive  of  facts  so  self-evident 

as  to  make  a  prima  facie  case. 

res  gestae . . .  (law  of  torts)  -  peripheral  matters  so  closely  connected  with  a  transaction  and 

necessary  to  a  proper  understanding  of  it  as  to  become  a  part  thereof. 

stare  decisis . .  "let  the  decision  stand."  The  principle  that  prior  decisions  of  court  should 

stand  as  precedent  for  future  guidance. 
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‘CLAUSES’ 


General  Provisions  (Supply  Contract) 

General  Provisions  (Construction  Contract) 

Clauses  for  Fixed-Price  Supply  Contracts,  Government  Property 


Clauses  for  Fixed-Price  Supply  Contracts,  Government  Property 
Furnished  “As  Is” 
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GENERAL  PROVISIONS 


(Supply  Contract) 
SF  32  Rev.  4-75 


1.  DEFINITIONS 

As  used  throughout  this  contract,  the  following  terms  shall  have  the 
meaning  set  forth  below: 

(a)  The  term  "head  of  the  agency"  or  "Secretary"  as  used  herein  means 
the  Secretary,  the  Under  Secretary,  any  Assistant  Secretary,  or  any  other 
head  or  assistant  head  of  the  executive  or  military  department  or  other 
Federal  agency;  and  the  term  "his  duly  authorized  representative"  means 
any  person  or  persons  or  board  (other  than  the  Contracting  Officer) 
authorized  to  act  for  the  head  of  the  agency  or  the  Secretary. 

(b)  The  term  "Contracting  Officer"  means  the  person  executing  this 
contract  on  behalf  of  the  Government,  and  any  other  officer  or  civilian 
employee  who  Is  a  properly  designated  Contracting  Officer;  and  the  term 
Includes,  except  as  otherwise  provided  In  this  contract,  the  authorized 
representative  of  a  Contracting  Officer  acting  within  the  limits  of  his 
authority. 

(c)  Except  as  otherwise  provided  In  this  contract,  the  term 
"subcontracts"  Includes  purchase  orders  under  this  contract. 

2.  CHANGES 

The  Contracting  Officer  may  at  any  time,  by  a  written  order,  and 
without  notice  to  the  sureties,  make  changes,  within  the  general  scope  of 
this  contract.  In  any  one  or  more  of  the  following:  (1)  Drawings,  designs, 
or  specifications,  where  the  supplies  to  be  furnished  are  to  be  specially 
manufactured  for  the  Government  In  accordance  therewith;  (11)  method  of 
shipment  or  packing;  and  (111)  place  of  delivery.  If  any  such  change 
causes  an  Increase  or  decrease  In  the  cost  of,  or  the  time  required  for, 
the  performance  of  any  part  of  the  work  under  this  contract,  whether 
changed  or  not  changed  by  any  such  order,  an  equitable  adjustment  shall  be 
made  In  the  contract  price  or  delivery  schedule,  or  both,  and  the  contract 
shall  be  modified  In  writing  accordingly.  Any  claim  by  the  contractor  for 
adjustment  under  this  clause  must  be  asserted  within  30  days  from  the  date 
of  receipt  by  the  Contractor  of  the  notification  of  change:  provided, 
however.  That  the  contracting  Officer,  If  he  decides  that  the  facts  justify 
such  action,  may  receive  and  act  upon  any  such  claim  asserted  at  any  time 
prior  to  final  payment  under  this  contract.  Where  the  cost  of  property 
made  obsolete  or  excess  as  a  result  of  a  change  Is  Included  In  the 
Contractor's  claim  for  adjustment,  the  Contracting  Officer  shall  have  the 
right  to  prescribe  the  manner  of  disposition  of  such  property.  Failure  to 
agree  to  any  adjustment  shall  be  a  dispute  concerning  a  question  of  fact 
within  the  meaning  of  the  clause  of  this  contract  entitled  "Disputes." 
However,  nothing  In  this  clause  shall  excuse  the  Contractor  from  proceeding 
with  the  contract  as  changed. 
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4.  VARIATION  IN  QUANTITY 

No  variation  In  the  quantity  of  any  item  called  for  by  this  contract 
will  be  accepted  unless  such  variation  has  been  caused  by  conditions  of 
loading,  shipping,  or  packing,  or  allowances  in  manufacturing  processes, 
and  then  only  to  the  extent,  if  any,  specified  elsewhere  in  this  contract. 

5.  INSPECTION 

(a)  All  supplies  (which  term  through  this  clause  includes  without 
limitation  raw  materials,  components,  intermediate  assemblies,  and  end 
products)  shall  be  subject  to  inspection  and  test  by  the  Government,  to  the 
extent  practicable,  at  all  times  and  places  including  the  period  of  manu¬ 
facture  and  in  any  event  prior  to  acceptance. 

(b)  In  case  any  supplies  or  lots  of  supplies  are  defective  in  material 
or  workmanship  or  otherwise  not  in  conformity  with  the  requirements  of  this 
contract,  the  Government  shall  have  the  right  either  to  reject  them  (with 
or  without  instructions  as  to  their  disposition)  or  to  require  their 
correction.  Supplies  or  lots  of  supplies  which  have  been  rejected  or 
required  to  be  corrected  shall  be  removed,  or  if  permitted  or  required  by 
the  Contracting  Officer,  corrected  in  place  by  and  at  the  expense  of  the 
Contractor  promptly  after  notice,  and  shall  not  thereafter  be  tendered  for 
acceptance  unless  the  former  rejection  or  requirement  of  correction  is 
disclosed.  If  the  Contractor  fails  promptly  to  remove  such  supplies  or 
lots  of  supplies  which  are  required  to  be  removed,  or  promptly  to  replace 
or  correct  such  supplies  or  lots  of  supplies,  the  Government  either  (i)  may 
by  contract  or  otherwise  replace  or  correct  such  supplies  and  charge  to  the 
Contractor  the  cost  occasioned  the  Government  thereby,  or  (ii)  may  ter¬ 
minate  this  contract  for  default  as  provided  in  the  clause  of  this  contract 
entitled  "Default."  Unless  the  Contractor  corrects  or  replaces  such 
supplies  within  the  delivery  schedule,  the  Contracting  Officer  may  require 
the  delivery  of  such  supplies  at  a  reduction  In  price  which  Is  equitable 
under  the  circumstances.  Failure  to  agree  to  such  reduction  of  price  shall 
be  a  dispute  concerning  a  question  of  fact  within  the  meaning  of  the  clause 
of  this  contract  entitled  "Disputes." 

(c)  If  any  Inspection  or  test  is  made  by  the  Government  on  the  premi¬ 
ses  of  the  Contractor  or  a  subcontractor,  the  Contractor  without  additional 
charge  shall  provide  all  reasonable  facilities  and  assistance  for  the 
safety  and  convenience  of  the  Government  inspectors  in  the  performance  of 
their  duties.  If  Government  Inspection  or  test  is  made  at  a  point  other 
than  the  premises  of  the  Contractor  or  a  subcontractor,  it  shall  be  at  the 
expense  of  the  Government  except  as  otherwise  provided  In  the  contract: 
Provided,  That  In  case  of  rejection  the  Government  shall  not  be  liable  for 
any  reduction  In  value  of  samples  used  in  connection  with  such  inspection 
or  test.  All  inspections  and  tests  by  the  Government  shall  be  performed  In 
such  a  manner  as  not  to  unduly  delay  the  work.  THe  Government  reserves  the 
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right  to  charge  to  the  Contractor  any  additional  cost  of  Government 
Inspection  and  test  when  supplies  are  not  ready  at  the  time  such  inspection 
and  test  Is  requested  by  the  Contractor  or  when  reinspection  or  retest  is 
necessitated  by  prior  rejection.  Acceptance  or  rejection  of  the  supplies 
shall  be  made  as  promptly  as  practicable  after  delivery,  except  as  other¬ 
wise  provided  in  this  contract;  but  failure  to  inspect  and  accept  or  reject 
supplies  shall  neither  relieve  the  Contractor  from  responsibility  for  such 
supplies  as  are  not  In  accordance  with  the  contract  requirements  nor  impose 
liability  on  the  Government  therefor. 

(d)  The  inspection  and  test  by  the  Government  of  any  supplies  or  lots 
thereof  does  not  relieve  the  Contractor  from  any  responsibility  regarding 
defects  or  other  failures  to  meet  the  contract  requirements  which  may  be 
discovered  prior  to  acceptance.  Except  as  otherwise  provided  in  this 
contract,  acceptance  shall  be  conclusive  except  as  regards  latent  defects, 
fraud,  or  such  gross  mistakes  as  amount  to  fraud. 

(e)  The  Contractor  shall  provide  and  maintain  an  inspection  system 
acceptable  to  the  Government  covering  the  supplies  hereunder.  Records  of 
all  inspection  work  by  the  Contractor  shall  be  kept  complete  and  available 
to  the  Government  during  the  performance  of  this  contract  and  for  such 
longer  period  as  may  be  specified  elsewhere  in  this  contract. 

6.  RESPONSIBILITY  FOR  SUPPLIES 

Except  as  otherwise  provided  in  this  contract,  (i)  the  Contractor 
shall  be  responsible  for  the  supplies  covered  by  this  contract  until  they 
are  delivered  at  the  designated  delivery  point,  regardless  of  the  point  of 
Inspection;  ( i 1 )  after  delivery  to  the  Government  at  the  designated  point 
and  prior  to  acceptance  by  the  Government  or  rejection  and  giving  notice 
thereof  by  the  Government,  the  Government  shall  be  responsible  for  the  loss 
or  destruction  of  or  damage  to  the  supplies  only  if  such  loss,  destruction, 
or  damage  results  from  the  negligence  of  officers,  agents,  or  employees  of 
the  Government  acting  within  the  scope  of  their  employment;  and  (iii)  the 
Contractor  shall  bear  all  risks  as  to  rejected  supplies  after  notice  of 
rejection,  except  that  the  Government  shall  be  responsible  for  the  loss,  or 
destruction  of,  or  damage  to  the  supplies  only  if  such  loss,  destruction, 
or  damage  results  from  the  gross  negligence  of  officers,  agents,  or 
employees  of  the  Government  acting  within  the  scope  of  their  employment. 

7.  PAYMENTS 

The  Contractor  shall  be  paid,  upon  the  submission  of  proper  invoices 
or  vouchers,  the  prices  stipulated  herein  for  supplies  delivered  and 
accepted  or  services  rendered  and  accepted,  less  deductions,  if  any,  as 
herein  provided.  Unless  otherwise  specified,  payment  will  be  made  on 
partial  deliveries  accepted  by  the  Government  when  the  amount  due  on  such 
deliveries  so  warrants;  or,  when  requested  by  the  Contractor,  payment  for 
accepted  partial  deliveries  shall  be  made  whenever  such  payment  would  equal 
or  exceed  either  $1,000  or  50  percent  of  the  total  amount  of  this  contract. 

8.  ASSIGNMENT  OF  CLAIMS 

(a)  Pursuant  to  the  provisions  of  the  Assignment  of  Claims  Act  of 
1940,  as  amended  (31  U.S.C.  203,  41  U.S.C.  15),  this  contract  for  monies 
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due  or  to  become  due  the  Contractor  from  the  Government  under  this  contract 
may  be  assigned  to  a  bank,  trust  company,  or  other  financing  Institution, 
Including  any  Federal  lending  agency,  and  may  thereafter  be  further 
assigned  and  reassigned  to  any  such  Institution.  Any  such  assignment  or 
reassignment  shall  cover  all  amounts  payable  under  this  contract  and  not 
already  paid,  and  shall  not  be  made  to  more  than  one  party,  except  that  any 
such  assignment  or  reassignment  may  be  made  to  one  party  as  agent  or 
trustee  for  two  or  more  parties  participating  In  such  financing.  Unless 
otherwise  provided  In  this  contract,  payments  to  an  assignee  of  any  monies 
due  or  to  become  due  under  this  contract  shall  not,  to  the  extent  provided 
In  said  Act,  as  amended,  be  subject  to  reduction  or  setoff.  (The  preceding 
sentence  applies  only  If  this  contract  Is  made  In  time  of  war  or  national 
emergency  as  defined  In  said  Act  and  Is  with  the  Department  of  Defense,  the 
General  Services  Administration,  the  Energy  Research  and  Development 
Administration,  the  Federal  Aviation  Administration,  or  any  other  depart¬ 
ment  or  agency  of  the  United  States  designated  by  the  President  pursuant  to 
Clause  4  of  the  proviso  of  section  1  of  the  Assignment  of  Claims  Act  of 
1940,  as  amended  by  the  Act  of  May  15,  1951,  65  Stat.  41.) 

(b)  In  no  event  shall  copies  of  this  contract  or  of  any  plans, 
specifications,  or  other  similar  documents  relating  to  work  under  this 
contract,  If  marked  "Top  Secret,”  "Secret,"  or  "Confidential,"  be  furnished 
to  any  assignee  of  any  claim  arising  under  this  contract  or  to  any  other 
person  not  entitled  to  receive  the  same.  However,  a  copy  of  any  part  or 
all  of  this  contract  so  marked  may  be  furnished,  or  any  Information  con¬ 
tained  therein  may  be  disclosed,  to  such  assignee  upon  the  prior  written 
authorization  of  the  Contracting  Officer. 

9.  ADDITIONAL  BOND  SECURITY 

If  any  surety  upon  any  bond  furnished  In  connection  with  this  contract 
becomes  unacceptable  to  the  Government  or  If  any  such  surety  fails  to  fur¬ 
nish  reports  as  to  his  financial  condition  from  time  to  time  as  requested 
by  the  Government,  the  Contractor  shall  promptly  furnish  such  additional 
security  as  may  be  required  from  time  to  time  to  protect  the  interests  of 
the  Government  and  of  persons  supplying  labor  or  materials  In  the  prosecu¬ 
tion  of  the  work  contemplated  by  this  contract. 

10.  EXAMINATION  OF  RECORDS  BY  COMPTROLLER  GENERAL 

(a)  This  clause  Is  applicable  if  the  amount  of  this  contract  exceeds 
$10,000  and  was  entered  Into  by  means  of  negotiation,  Including  small  busi¬ 
ness  restricted  advertising,  but  is  not  applicable  If  this  contract  was 
entered  Into  by  means  of  formal  advertising. 

(b)  The  Contractor  agrees  that  the  Comptroller  General  of  the  United 
States  or  any  of  his  duly  authorized  representatives  shall,  until  the 
expiration  of  3  years  after  final  payment  under  this  contract  or  such 
lesser  time  specified  In  either  Appendix  M  of  the  Defense  Acquisition 
Regulation  or  the  Federal  Procurement  Regulations  Part  1-20,  as 
appropriate,  have  access  to  and  the  right  to  examine  any  directly  pertinent 
books,  documents,  papers,  and  records  of  the  Contractor  Involving  transac¬ 
tions  related  to  this  contract. 


(c)  The  Contractor  further  agrees  to  Include  in  all  his  subcontracts 
hereunder  a  provision  to  the  effect  that  the  subcontractor  agrees  that  the 
Comptroller  General  of  the  United  States  or  any  of  his  duly  authorized 
representatives  shall,  until  the  expiration  of  3  years  after  final  payment 
under  the  subcontract  or  such  lesser  time  specified  in  either  Appendix  M  of 
the  Defense  Acquisition  Regulation  or  the  Federal  Procurement  Regulation 
Part  1-20,  as  appropriate,  have  access  to  and  the  right  to  examine  any 
directly  pertinent  books,  documents,  papers,  and  records  of  such 
subcontractor,  involving  transactions  related  to  the  subcontract.  The  term 
"subcontract”  as  used  In  this  clause  excludes  (1)  purchase  orders  not 
exceeding  $10,000  and  (2)  subcontracts  or  purchase  orders  for  public  utility 
services  rates  established  for  uniform  applicability  to  the  general  public. 

(d)  The  periods  of  access  and  examination  described  in  (b)  and  (c), 
above,  for  records  which  relate  to  (1)  appeals  under  the  "Disputes"  clause 
of  this  contract,  (2)  litigation  or  the  settlement  of  claims  arising  out  of 
the  performance  of  this  contract,  or  (3)  costs  and  expenses  of  this 
contract  as  to  which  exception  has  been  taken  by  the  Comptroller  General  or 
any  of  his  duly  authorized  representatives,  shall  continue  until  such 
appeals,  litigation,  claims,  or  exceptions  have  been  disposed  of. 

11.  DEFAULT 

(a)  The  Government  may,  subject  to  the  provisions  of  paragraph  (c) 
below,  by  written  notice  of  default  to  the  Contractor,  terminate  the  whole 
or  any  part  of  this  contract  in  any  one  of  the  following  circumstances: 

(i)  If  the  Contractor  fails  to  make  delivery  of  the  supplies  or  to 
perform  the  services  within  the  time  specified  herein  or  any  extension 
thereof;  or 

(ii)  If  the  Contractor  fails  to  perform  any  of  the  other  provisions  of 
this  contract,  or  so  fails  to  make  progress  as  to  endanger  performance  of 
this  contract  in  accordance  with  its  terms,  and  in  either  of  these  two  cir¬ 
cumstances  does  not  cure  such  failure  within  a  period  of  10  days  (or  such 
longer  period  as  the  Contracting  Officer  may  authorize  in  writing)  after 
receipt  of  notice  from  the  Contracting  Officer  specifying  such  failure. 

(b)  In  the  event  the  Government  terminates  this  contract  in  whole  or 
in  part  as  provided  In  paragraph  (a)  of  this  clause,  the  Government  may 
procure,  upon  such  terms  and  in  such  manner  as  the  Contracting  Officer  may 
deem  appropriate,  supplies  or  services  similar  to  those  so  terminated,  and 
the  Contractor  shall  be  liable  to  the  Government  for  any  excess  costs  for 
such  similar  supplies  or  services:  Provided,  That  the  Contractor  shall  con¬ 
tinue  the  performance  of  this  contract  to  the  extent  not  terminated  under 
the  provisions  of  this  clause. 

(c)  Except  with  respect  to  defaults  of  subcontractors,  the  Contractor 
shall  not  be  liable  for  any  excess  costs  If  the  failure  to  perform  the 
contract  arises  out  of  causes  beyond  the  control  and  without  the  fault  or 
negligence  of  the  Contractor.  Such  cases  may  include,  but  are  not 
restricted  to,  acts  of  God  or  of  the  public  enemy,  acts  of  the  Government 
In  either  its  sovereign  or  contractual  capacity,  fires,  floods,  epidemics, 
quarantine  restrictions,  strikes,  freight  embargoes,  and  unusually  severe 


weather;  but  In  every  case  the  failure  to  perform  must  be  beyond  the 
control  of  both  the  contractor  and  subcontractor,  and  without  the  fault  or 
negligence  of  either  of  them.  The  Contractor  shall  not  be  liable  for  any 
excess  costs  for  failure  to  perform,  unless  the  supplies  or  services  to  be 
furnished  by  the  subcontractor  were  obtainable  from  other  sources  in 
sufficient  time  to  permit  the  Contractor  to  meet  the  required  delivery 
schedule. 

(d)  If  this  contract  Is  terminated  as  provided  in  paragraph  (a)  of 
this  clause,  the  Government,  In  addition  to  any  other  rights  provided  in 
this  clause,  may  require  the  Contractor  to  transfer  title  and  deliver  to 
the  Government,  In  the  manner  and  to  the  extent  directed  by  the  Contracting 
Officer,  (1)  any  completed  supplies,  and  (11)  such  partially  completed 
supplies  and  materials,  parts,  tools,  dies,  jigs,  fixtures,  plans,  drawings, 
information,  and  contract  rights  (hereinafter  called  "manufacturing 
materials")  as  the  contractor  has  specifically  produced  or  specifically 
acquired  for  the  performance  of  such  part  of  this  contract  as  has  been 
terminated  and  the  Contractor  shall,  upon  direction  of  the  Contracting 
Officer,  protect  and  preserve  property  In  possession  of  the  Contractor  in 
which  the  Government  has  an  Interest.  Payment  for  completed  supplies 
delivered  to  and  accepted  by  the  Government  shall  be  at  the  contract  price. 
Payment  for  manufacturing  materials  delivered  to  and  accepted  by  the 
Government  and  for  the  protection  and  preservation  of  property  shall  be  in 
an  amount  agreed  upon  by  the  Contractor  and  Contracting  Officer;  failure  to 
agree  on  such  amount  shall  be  a  dispute  concerning  a  question  of  fact 
within  the  meaning  of  the  clause  of  this  contract  entitled  "Disputes".  The 
Government  may  withhold  from  amounts  otherwise  due  to  Contractor  for  such 
completed  supplies  or  manufacturing  materials  such  sum  as  the  Contracting 
Officer  determines  to  be  necessary  to  protect  the  Government  against  loss 
because  of  outstanding  liens  or  claims  of  former  lien  holders. 

(e)  If,  after  notice  of  termination  of  this  contract  under  the 
provisions  of  this  clause,  it  is  determined  for  any  reason  that  the 
Contractor  was  not  In  default  under  the  provisions  of  this  clause,  or  that 
the  default  was  excusable  under  the  provisions  of  this  clause,  the  rights 
and  obligations  of  the  parties  shall,  If  the  contract  contains  a  clause 
providing  for  termination  for  convenience  of  the  Government,  be  the  same  as 
If  the  notice  of  termination  had  been  issued  pursuant  to  such  clause.  If, 
after  notice  of  termination  of  this  contract  under  the  provisions  of  this 
clause,  It  Is  determined  for  any  reason  that  the  Contractor  was  not  In 
default  under  the  provisions  of  this  clause,  and  If  this  contract  does  not 
contain  a  clause  providing  for  termination  for  convenience  of  the 
Government,  the  contract  shall  be  equitably  adjusted  to  compensate  for  such 
termination  and  the  contract  modified  accordingly;  failure  to  agree  to  any 
such  adjustment  shall  be  a  dispute  concerning  a  question  of  fact  within  the 
meaning  of  the  clause  of  this  contract  entitled  "Disputes". 

(f)  The  rights  and  remedies  of  the  Government  provided  In  this  clause 
shall  not  be  exclusive  and  are  In  addition  to  any  other  rights  and  remedies 
provided  by  law  under  this  contract, 

(g)  As  used  In  paragraph  (c)  of  this  clause,  the  terms  "subcontractor" 
and  "subcontractors"  means  subcontractor(s)  at  any  tier. 


12.  DISPUTES 


(a)  Except  as  otherwise  provided  In  this  contract,  any  dispute  con¬ 
cerning  a  question  of  fact  arising  under  this  contract  which  is  not 
disposed  of  by  agreement  shall  be  decided  by  the  Contracting  Officer,  who 
shall  reduce  this  decision  to  writing  and  mall  or  otherwise  furnish  a  copy 
thereof  to  the  Contractor.  The  decision  of  the  Contracting  Officer  shall 
be  final  and  conclusive  unless,  within  30  days  from  the  date  of  receipt  of 
such  copy,  the  Contractor  mails  or  otherwise  furnishes  to  the  Contracting 
Officer  a  written  appeal  addressed  to  the  Secretary.  The  decision  of  the 
Secretary  or  his  duly  authorized  representative  for  the  determination  of 
such  appeals  shall  be  final  and  conclusive  unless  determined  by  a  court  of 
competent  jurisdiction  to  have  been  fraudulent,  or  capricious,  or 
arbitrary,  or  so  grossly  erroneous  as  necessarily  to  imply  bad  faith,  or 
not  supported  by  substantial  evidence.  In  connection  with  any  appeal  pro¬ 
ceeding  under  this  clause,  the  Contractor  shall  proceed  diligently  with  the 
performance  of  the  contract  and  in  accordance  with  the  Contracting 
Officer's  decision. 

(b)  This  "Disputes"  clause  does  not  preclude  consideration  of  law 
questions  in  connection  with  decisions  provided  for  in  paragraph  (a)  above: 
Provided,  That  nothing  in  this  contract  shall  be  construed  as  making  final 
the  decision  of  any  administrative  official,  representative,  or  board  on  a 
question  of  law. 

13.  NOTICE  AND  ASSISTANCE  REGARDING  PATENT  AND  COPYRIGHT  INFRINGEMENT 

The  provisions  of  this  clause  shall  be  applicable  only  if  the  amount 
of  this  contract  exceeds  $10,000. 

(a)  The  Contractor  shall  report  to  the  Contracting  Officer,  promptly 
and  in  reasonable  written  detail,  each  notice  or  claim  of  patent  or 
copyright  infringement  based  on  the  performance  of  this  contract  of  which 
the  Contractor  has  knowledge. 

(b)  In  the  event  of  any  claim  or  suit  against  the  Government  on 
account  of  any  alleged  patent  or  copyright  infringement  arising  out  of  the 
performance  of  this  contract  or  out  of  the  use  of  any  supplies  furnished  or 
work  or  services  performed  hereunder,  the  Contractor  shall  furnish  to  the 
Government,  when  requested  by  the  Contracting  Officer,  all  evidence  and 
information  in  possession  of  the  Contractor  pertairtlng  to  such  suit  or 
claim.  Such  evidence  and  information  shall  be  furnished  at  the  expense  of 
the  Government  except  where  the  Contractor  has  agreed  to  indemnify  the 
Government. 

14.  BUY  AMERICAN  ACT 

(a)  In  acquiring  end  products,  the  Buy  American  Act  (41  U.S.  Code  10 
a-d)  provides  that  the  Government  give  preference  to  domestic  source  end 
products.  For  the  purpose  of  this  clause: 

(1)  "Components"  means  those  articles,  materials,  and  supplies,  which 
are  directly  incorporated  in  the  end  product; 


(ii)  "End  Products"  means  those  articles,  materials,  and  supplies, 
which  are  to  be  acquired  under  this  contract  for  public  use; 

(iii)  A  "domestic  source  end  product"  means  (A)  an  unmanufactured  end 
product  which  has  been  mined  or  produced  in  the  United  States  and  (B)  an 
end  product  manufactured  in  the  United  States  if  the  cost  of  the  components 
thereof  which  are  mined,  produced  or  manufactured  in  the  United  States 
exceeds  50  percent  of  the  cost  of  all  its  components.  For  the  purposes  of 
the  (a)(iii)(B),  components  of  foreign  origin  of  the  same  type  or  kind  as 
the  products  referred  to  in  (b) ( i i )  or  (iii)  of  this  clause  shall  be 
treated  as  components  mined,  produced,  or  manufactured  in  the  United 
States. 

(b)  The  Contractor  agrees  that  there  will  be  delivered  under  this 
contract  only  domestic  source  end  products,  except  end  products: 

(i)  Which  are  for  use  outside  the  United  States; 

(ii)  Which  the  Government  determines  are  not  mined,  produced,  or 
manufactured  in  the  United  States  in  sufficient  and  reasonably  available 
commercial  quantities  and  of  a  satisfactory  quality; 

(iii)  As  to  which  the  Secretary  determines  the  domestic  preference  to 
be  inconsistent  with  the  public  interest;  or 

(iv)  As  to  which  the  Secretary  determines  the  cost  to  the  Government 
to  be  unreasonable.  (The  foregoing  requirements  are  administered  in 
accordance  with  Executive  Order  NO.  10582,  dated  December  17,  1954.) 

15.  CONVICT  LABOR 

In  connection  with  the  performance  of  work  under  this  contract,  the 
Contractor  agrees  not  to  employ  any  person  undergoing  sentence  of  imprison¬ 
ment  at  hard  labor  except  as  provided  by  Public  Law  89-176,  September  10, 
1965  (18  U.S.C.  4082(c)(2))  and  Executive  Order  11755,  December  29,  1973. 

16.  CONTRACT  WORK  HOURS  AND  SAFETY  STANDARDS  ACT-OVERTIME  COMPENSATION 

This  contract,  to  the  extent  that  it  is  of  a  character  specified  in 
the  Contract  Work  Hours  and  Safety  Standards  Act  (40  U.S.C.  327-333),  is 
subject  to  the  following  provisions  and  to  all  other  applicable  provisions 
and  exceptions  of  such  Act  and  the  regulations  of  the  Secretary  of  Labor 
thereunder. 

(a)  Overtime  Requirements.  No  Contractor  or  subcontractor  contracting 
for  any  part  of  the  contract  work  which  may  require  or  involve  the 
employment  of  laborers,  mechanics,  apprentices,  trainees,  watchmen,  and 
guards  shall  require  or  permit  any  laborer,  mechanic,  apprentice,  trainee, 
watchman  or  guard  in  any  workweek  in  which  he  is  employed  on  such  work  to 
work  in  excess  of  eight  hours  in  any  calendar  day  or  in  excess  of  forty 
hours  in  such  workweek  on  work  subject  to  the  provisions  of  the  Contract 
Work  Hours  and  Safety  Standards  Act  unless  such  laborer,  mechanic, 
apprentice,  trainee,  watchman,  or  guard  receives  compensation  at  a  rate  not 
less  than  one  and  one-half  times  his  basic  rate  of  pay  for  all  such  hours 
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worked  in  excess  of  eight  hours  in  any  calendar  day  or  in  excess  of  forty 
hours  in  such  workweek,  whichever  is  the  greater  number  of  overtime  hours. 

(b)  Violation;  Liability  for  Unpaid  Wages;  Liquidated  Damages.  In  the 
event  of  any  violation  of  the  provisions  of  paragraph  (a),  the  Contractor 
and  any  subcontractor  responsible  therefor  shall  be  liable  to  any  affected 
employee  for  his  unpaid  wages.  In  addition,  such  Contractor  and  sub¬ 
contractor  shall  be  liable  to  the  United  States  for  liquidated  damages. 

Such  liquidated  damages  shall  be  computed  with  respect  to  each  individual 
laborer,  mechanic,  apprentice,  trainee,  watchman,  or  guard  employed  in 
violation  of  the  provisions  of  paragraph  (a)  in  the  sum  of  $10  for  each 
calendar  day  on  which  such  employee  was  required  or  permitted  to  be 
employed  on  such  work  in  excess  of  eight  hours  or  in  excess  of  his  standard 
workweek  of  forty  hours  without  payment  of  the  overtime  wages  required  by 
paragraph  (a). 

(c)  Withholding  for  Unpaid  Wages  and  Liquidated  Damages.  The 
Contracting  Officer  may  withhold  from  the  Government  Prime  Contractor,  from 
any  monies  payable  on  account  of  work  performed  by  the  Contractor  or 
subcontractor,  such  sums  as  may  administratively  be  determined  to  be 
necessary  to  satisfy  any  liabilities  of  such  Contractor  or  subcontractor 
for  unpaid  wages  and  liquidated  damages  as  provided  in  the  provisions  of 
paragraph  (b). 

(d)  Subcontracts.  The  Contractor  shall  insert  paragraphs  (a)  through 
(d)  of  this  clause  in  all  subcontracts,  and  shall  require  their  inclusion 
in  all  subcontracts  of  any  tier. 

(e)  Records.  The  Contractor  shall  maintain  payroll  records  containing 
the  information  specified  in  29  CFR  516.2(a).  Such  records  shall  be 
preserved  for  three  years  from  the  completion  of  the  contract. 

17.  WALSH-HEALEY  PUBLIC  CONTRACTS  ACT 

If  this  contract  is  for  the  manufacture  or  furnishing  of  materials, 
supplies,  articles,  or  equipment  in  an  amount  which  exceeds  or  may  exceed 
$10,000  and  is  otherwise  subject  to  the  Walsh-Healey  Public  Contracts  Act, 
as  amended  (41  U.S.  Code  35-45),  there  are  hereby  incorporated  by  reference 
all  representations  and  stipulations  required  by  said  Act  and  regulations 
issued  thereunder  by  the  Secretary  of  Labor,  such  representations  and 
stipulations  being  subject  to  all  applicable  rulings  and  interpretations  of 
the  Secretary  of  Labor,  such  representations  and  stipulations  being  subject 
to  all  applicable  rulings  and  interpretations  of  the  Secretary  of  Labor 
which  are  now  or  may  hereafter  be  in  effect. 

18.  EQUAL  OPPORTUNITY 

(The  following  clause  is  applicable  unless  this  contract  is  exempt 
under  the  rules,  regulations,  and  relevant  orders  of  the  Secretary  of  Labor 
(41  CFR,  ch.  60).)  During  the  performance  of  this  contract,  the  Contractor 
agrees  as  follows: 

(a)  The  Contractor  will  not  discriminate  against  any  employee  or 
applicant  for  employment  because  of  race,  color,  religion,  sex,  or  national 


origin.  The  Contractor  will  take  affirmative  action  to  ensure  that 
applicants  are  employed,  and  that  employees  are  treated  during  employment, 
without  regard  to  their  race,  color,  religion,  sex,  or  national  origin. 

Such  action  shall  include,  but  not  be  limited  to,  the  following: 
employment,  upgrading,  demotion,  or  transfer;  recruitment  or  recruitment 
advertising;  layoff  or  termination;  rates  of  pay  or  other  forms  of 
compensation;  and  selection  for  training,  including  apprenticeship.  The 
Contractor  agrees  to  post  in  conspicuous  places,  available  to  employees  and 
applicants  for  employment,  notices  to  be  provided  by  the  contracting  Officer 
setting  forth  the  provisions  of  the  Equal  Opportunity  clause. 

(b)  The  Contractor  will,  in  all  solicitations  or  advertisements  for 
employees  placed  by  or  on  behalf  of  the  Contractor,  state  that  all 
qualified  applicants  will  recieve  consideration  for  employment  without 
regard  to  race,  color,  religion,  sex,  or  national  origin. 

(c)  The  Contractor  will  send  to  each  labor  union  or  representative  of 
workers  with  which  he  has  a  collective  bargaining  agreement  or  other 
contract  or  understanding,  a  notice,  to  be  provided  by  the  agency 
Contracting  Officer,  advising  the  labor  union  or  workers'  representative  of 
the  Contractor's  commitments  under  this  Equal  Opportunity  clause,  and  shall 
post  copies  of  the  notice  in  conspicuous  places  available  to  employees  and 
applicants  for  employment. 

(d)  The  Contractor  will  comply  with  all  provisions  of  Executive  Order 
No.  11246  of  September  24,  1965,  as  amended  by  regulations,  and  relevant 
orders  of  the  Secretary  of  labor. 

(e)  The  contractor  will  furnish  all  information  and  reports  required 
by  Executive  Order  No.  11246  of  September  24,  1965,  as  amended  by  Executive 
Order  No.,  11375  of  October  13,  1967,  and  by  the  rules,  regulations,  and 
orders  of  the  Secretary  of  Labor,  or  pursuant  thereto,  and  will  permit 
access  to  his  books,  records,  and  accounts  by  the  contracting  agency  and 
the  Secretary  of  Labor  for  purposes  of  investigation  to  ascertain 
compliance  with  such  rules,  regulations,  and  orders. 

(f)  In  the  event  of  the  Contractor's  noncompliance  with  the  Equal 
Opportunity  clause  of  this  contract  or  with  any  of  the  said  rules, 
regulations,  or  orders,  this  contract  may  be  cancelled,  terminated,  or 
suspended,  in  whole  or  in  part,  and  the  Contractor  may  be  declared 
ineligible  for  further  Government  contracts  in  accordance  with  procedures 
authorized  in  Executive  Order  No.  11246  of  September  24,  1965,  as  amended 
by  Executive  Order  No.  11375  of  October  13,  1967,  and  such  other  sanctions 
may  be  imposed  and  remedies  invoked  as  provided  in  Executive  Order  No. 

11246  of  September  24,  1965,  as  amended  by  Executive  Order  No.  11375  of 
October  13,  1967,  or  by  rule,  regulation,  or  order  of  the  Secretary  of 
Labor,  or  as  otherwise  provided  by  law. 

(g)  The  Contractor  shall  include  the  provisions  of  paragraphs  (a) 

through  (g)  in  every  subcontract  or  purchase  order  unless  exempted  by  rules, 
regulations,  or  orders  of  the  Secretary  of  Labor  issued  pursuant  to  section 
204  of  Executive  Order  No.  11246  of  September  24,  1965,  as  amended  by 
Executive  Order  No.  11375  of  October  1?  1967,  so  that  such  provisions  will 

be  binding  upon  each  subcontract  or  vendor.  The  Contractor  will  take  such 
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action  with  respect  to  any  subcontract  or  purchase  order  as  the  contracting 
agency  may  direct  as  a  means  of  enforcing  such  provisions,  including 
sanctions  for  noncompliance:  Provided,  however.  That  in  the  event  the 
Contractor  becomes  involved  in,  or  is  threatened  with,  litigation  with  a 
subcontractor  or  vendor  as  a  result  of  such  direction  by  the  contracting 
agency,  the  Contractor  may  request  the  United  States  to  enter  into  such 
litigation  to  protect  the  interest  of  the  United  States. 

19.  OFFICIALS  NOT  TO  BENEFIT 

No  member  of  or  delegate  to  Congress,  or  resident  Commissioner  shall 
be  admitted  to  any  share  or  part  of  this  contract,  or  to  any  benefit  that 
may  arise  therefrom;  but  this  provision  shall  not  be  construed  to  extend  to 
this  contract  if  made  with  a  corporation  for  its  general  benefits. 

20.  COVENANT  AGAINST  CONTINGENT  FEES 

The  Contractor  warrants  that  no  person  or  selling  agency  has  been 
employed  or  retained  to  solicit  or  secure  this  contract  upon  an  agreement 
or  understanding  for  a  commission,  percentage,  brokerage,  or  contingent 
fee,  excepting  bona  fide  employees  or  bona  fide  established  commercial  or 
selling  agencies  maintained  by  the  contractor  or  for  the  purpose  of  securing 
business.  For  breach  or  violation  of  this  warranty  the  Government  shall 
have  the  right  to  annul  this  contract  without  liability  or  in  its  discretion 
to  deduct  from  the  contract  price  or  consideration,  or  otherwise  recover, 
the  full  amount  of  such  commission,  percentage,  brokerage,  or  contingent 


21.  UTILIZATION  OF  SMALL  BUSINESS  CONCERNS 

(a)  It  is  the  policy  of  the  Government  as  declared  by  the  Congress 
that  a  fair  proportion  of  the  purchases  and  contracts  for  supplies  and 
services  for  the  Government  be  placed  with  small  business  concerns. 

(b)  The  Contractor  agrees  to  accomplish  the  maximum  amount  of  sub¬ 
contracting  to  small  business  concerns  that  the  Contractor  finds  to  be  con 
sistent  with  the  efficient  performance  of  this  contract. 

22.  UTILIZATION  OF  LABOR  SURPLUS  AREA  CONCERNS 

(a)  It  is  the  policy  of  the  Government  to  award  contracts  to  labor 
surplus  area  concerns  that  (1)  have  been  certified  by  the  Secretary  of 
Labor  (hereafter  referred  to  as  certifled-el igible  concerns  with  first  or 
second  preferences)  regarding  the  employment  of  a  proportionate  number  of 
disadvantaged  individuals  and  have  agreed  to  perform  substantially  (i)  in 
or  near  sections  of  concentrated  unemployment  or  underemployment  or  in  per 
sistent  or  substantial  labor  surplus  areas  or  ( 1 i )  in  other  areas  of  the 
United  States,  respectively,  or  (2)  are  noncertifled  concerns  which  have 
agreed  to  perform  substantially  in  persistent  or  substantial  labor  surplus 
areas,  where  this  can  be  done  consistent  with  the  efficient  performance  of 
the  contract  and  at  prices  no  higher  than  are  obtainable  elsewhere.  The 
Contractor  agrees  to  use  his  best  efforts  to  place  his  subcontracts  in 
accordance  with  this  policy. 


(b)  In  complying  with  paragraph  (a)  of  this  clause  and  with  paragraph 
(b)  of  the  clause  of  this  contract  entitled  "Utilization  of  Small  Business 
Concerns"  the  Contractor  in  placing  his  subcontracts  shall  observe  the 
following  order  of  preference:  (1)  Certified-el igible  concerns  with  a  first 
preference  which  are  also  small  business  concerns;  (2)  other  certified- 
eligible  concerns  with  a  first  preference;  (3)  certified-el igible  concerns 
with  a  second  preference  which  are  also  small  business  concerns;  (4)  other 
certified-el igible  concerns  with  a  second  preference;  (5)  persistent  or 
substantial  labor  surplus  area  concerns  which  are  also  small  business 
concerns;  (6)  other  persistent  or  substantial  labor  surplus  area  concerns; 
and  (7)  small  business  concerns  which  are  not  labor  surplus  area  concerns. 

23.  UTILIZATION  OF  MINORITY  BUSINESS  ENTERPRISES 

(a)  It  is  the  policy  of  the  Government  that  minority  business 
enterprises  shall  have  the  maximum  practicable  opportunity  to  participate 
in  the  performance  of  Government  contracts. 

(b)  The  Contractor  agrees  to  use  his  best  efforts  to  carry  out  this 
policy  in  the  award  of  his  subcontracts  to  the  fullest  extent  consistent 
with  the  efficient  performance  of  this  contract.  As  used  in  this  contract, 
the  term  "minority  business  enterprise"  means  a  business  at  least  50 
percent  of  which  is  owned  by  minority  group  members  or,  in  case  of 
publicly-owned  businesses,  at  least  51  percent  of  the  stock  of  which  is 
owned  by  minority  group  members.  For  the  purposes  of  this  definition, 
minority  group  members  are  Negroes,  Spanish-speaking  American  persons, 
American-Oriental s ,  American-Indians,  American-Eskimos ,  and  American 
Aleuts.  Contactors  may  rely  on  written  representations  t>y  subcontractors 
regarding  their  status  as  minority  business  enterprises  in  lieu  of  an 
independent  investigation. 

24.  PRICING  OF  ADJUSTMENTS 

When  costs  are  a  factor  in  any  determination  of  a  contract  price 
adjustment  pursuant  to  the  Changes  clause  or  any  other  provision  of  this 
contract,  such  costs  shall  be  in  accordance  with  the  contract  cost 
principles  and  procedures  in  Part  1-15  of  the  Federal  Procurement 
Regulations  (41  CFR  1-15)  or  Section  XV  of  the  Defense  Acquisition 
Regulation,  as  applicable,  which  are  in  effect  on  the  date  of  this 
contract. 

25.  PAYMENT  OF  INTEREST  OF  CONTRACTORS'  CLAIMS 

(a)  If  an  appeal  is  filed  by  the  Contractor  from  a  final  decision  of 
the  contracting  Officer  under  the  Disputes  clause  of  this  contract,  denying 
a  claim  arising  under  the  contract,  simple  interest  on  the  amount  of  the 
claim  finally  determined  owed  by  the  Government  shall  be  payable  to  the 
Contractor.  Such  interest  shall  be  payable  to  the  Contractor.  Such 
interest  shall  be  at  the  rate  determined  by  the  Secretary  of  the  Treasury 
pursuant  to  Public  Law  92-41,  85  Stat.  97,  from  the  date  the  Contractor 
furnishes  to  the  Contracting  Officer  his  written  appeal  under  the  Disputes 
Clause  of  this  contract,  to  the  date  of  (1)  a  final  judgment  by  a  court  of 
competent  jurisdiction,  or  (2)  mailing  to  the  Contractor  of  a  supplement 
agreement  for  execution  either  confirming  completed  negotiations  between 
the  parties  or  carrying  out  a  decision  of  a  board  of  contract  appeals. 


(b)  Notwithstanding  (a),  above,  (1)  interest  shall  be  applied  only 
from  the  date  payment  was  due,  if  such  date  is  later  than  the  filing  of 
appeal  and  (2)  interest  shall  not  be  paid  for  any  period  of  time  that  the 
Contracting  Officer  determines  the  Contractor  has  unduly  delayed  in 
pursuing  his  remedies  before  a  board  of  contract  appeals  or  a  court  of  com¬ 
petent  jurisdiction. 
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(Construction  Contract) 


SF  23A-Rev.  4-75 


m  /**•, 


1.  Definitions 

(a)  The  term  “head  of  the  agency"  or  “Secretary” 
as  used  herein  means  the  Secretary,  the  Under  Sec¬ 
retary,  any  Assistant  Secretary,  or  any  other  head  or 
assistant  head  of  the  executive  or  military  department 
or  other  Federal  agency;  and  the  term  “his  duly 
authorized  representative"  means  any  person  or  per¬ 
sons  or  board  (other  than  the  Contracting  Officer) 
authorized  to  act  for  the  head  of  the  agency  or  the 
Secretary. 

(b)  The  term  “Contracting  Officer”  as  used  herein 
means  the  persons  executing  this  contract  on  behalf  of 
the  Government  and  includes  a  duly  appointed  suc¬ 
cessor  or  authorized  representative. 

2.  Specifications  and  Drawings 

The  Contractor  shall  keep  on  the  work  a  copy  of 
the  drawings  and  specifications  and  shall  at  all  times 
give  the  Contracting  Officer  access  thereto.  Any¬ 
thing  mentioned  in  the  specifications  and  not  shown 
on  the  drawings,  or  shown  on  the  drawings  and  not 
mentioned  in  the  specifications,  shall  be  a  like  effect 
as  if  shown  or  mentioned  in  both.  In  case  of  difference 
between  drawings  and  specifications,  the  specifica¬ 
tions  shall  govern.  In  case  of  discrepancy  either  in  the 
figures,  in  the  drawings,  or  in  the  specifications,  the 
matter  shall  be  promptly  submitted  to  the  Contracting 
Officer,  who  shall  promptly  make  a  determination  in 
writing.  Any  adjustment  by  the  Contractor  without 
such  a  determination  shall  be  at  his  own  risk  and 
expense.  The  Contracting  Officer  shall  furnish  from 
time  to  time  such  detail  drawings  and  other  informa¬ 
tion  as  he  may  consider  necessary,  unless  otherwise 
provided. 

3.  Changes 

(a)  The  Contracting  Officer  may,  at  any  time, 
without  notice  to  the  sureties,  by  written  order  de¬ 
signated  or  indicated  to  be  a  change  order,  make 
any  change  in  the  work  within  the  general  scope  of 
the  contract,  including  but  not  limited  to  changes: 

(1)  In  the  specifications  (including  drawings  and 
designs);  (2)  In  the  method  or  manner  of  performance 
of  the  work;  (3)  In  the  Government-furnished  facili¬ 
ties,  equipment,  materials,  services,  or  site;  or  (4) 
Directing  acceleration  in  the  performance  of  the  work. 


(b)  Any  other  written  order  or  an  oral  order  (which 
terms  as  used  in  this  paragraph  (b)  shall  include  direc¬ 
tion,  instruction,  interpretation,  or  determination) 
from  the  Contracting  Officer,  which  causes  any  such 
change,  shall  be  treated  as  a  change  order  under  this 
clause,  provided  that  the  Contractor  gives  the  Con¬ 
tracting  Officer  written  notice  stating  the  date,  cir¬ 
cumstances,  and  source  of  the  order  and  that  the 
Contractor  regards  the  order  as  a  change  order. 

(c)  Except  as  herein  provided,  no  order,  statement, 
or  conduct  of  the  Contracting  Officer  shall  be  treated 
as  a  change  under  this  clause  or  entitle  the  Contractor 
to  an  equitable  adjustment  hereunder. 

(d)  If  any  change  under  this  clause  causes  an  in¬ 
crease  or  decrease  in  the  Contractor’s  cost  of,  or  the 
time  required  for,  the  performance  of  any  part  of  the 
work  under  this  contract,  whether  or  not  changed  by 
any  order,  an  equitable  adjustment  shall  be  made  and 
the  contract  modified  in  writing  accordingly:  Provided, 
however.  That  except  for  claims  based  on  defective 
specifications,  no  claim  for  any  change  under  (b) 
above  shall  be  allowed  for  any  costs  incurred  more 
than  20  days  before  the  Contractor  gives  written 
notice  as  therein  required:  And  provided  further. 
That  in  the  case  of  defective  specification  for  which 
the  Government  is  responsible,  the  equitable  adjust¬ 
ment  shall  include  any  increased  cost  reasonably 
incurred  by  the  Contractor  in  attempting  to  comply 
with  such  defective  specifications. 

(e)  If  the  Contractor  intends  to  assert  a  claim  for  an 
equitable  adjustment  under  this  clause,  he  must, 
within  30  days  after  receipt  of  a  written  change 
order  under  (a)  above  or  the  furnishing  of  a  written 
notice  under  (b)  above,  submit  to  the  Contracting 
Officer  a  written  statement  setting  forth  the  general 
nature  and  monetary  extent  of  such  claim,  unless  this 
period  is  extended  by  the  Government.  The  statement 
of  claim  hereunder  may  be  included  in  the  notice 
under  (b)  above. 

(f)  No  claim  by  the  Contractor  for  an  equitable 
adjustment  hereunder  shall  be  allowed  if  asserted 
after  final  payment  under  this  contract. 

4.  Differing  Site  Conditions 

(a)  The  Contractor  shall  promptly,  and  before  such 
conditions  are  disturbed,  notify  the  Contracting 
Officer  in  writing  of:  (1)  Subsurface  or  latent  physical 
conditions  at  the  site  differing  materially  from  those 
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indicated  in  this  contract,  or  (2)  unknown  physical 
conditions  at  the  site,  of  an  unusual  nature,  differing 
materially  from  those  ordinarily  encountered  and 
generally  recognized  as  inhering  in  work  of  the  charac¬ 
ter  provided  for  in  this  contract.  The  Contracting 
Officer  shall  promptly  investigate  the  conditions,  and 
if  he  finds  that  such  conditions  do  materially  so  differ 
and  cause  an  increase  or  decrease  in  the  Contractor's 
cost  of  or  the  time  required  for  performance  of  any 
part  of  the  work  under  this  contract,  whether  or  not 
changed  as  a  result  of  such  conditions,  an  equitable 
adjustment  shall  be  made  and  the  contract  modified 
in  writing  accordingly. 

(b)  No  claim  of  the  Contractor  under  this  clause 
shall  be  allowed  unless  the  Contractor  has  given  the 
notice  required  in  (a)  above;  provided,  however,  the 
time  prescribed  thereof  may  be  extended  by  the 
Government. 

(c)  No  claim  by  the  Contractor  for  an  equitable 
adjustment  hereunder  shall  be  allowed  if  asserted 
after  final  payment  under  this  contract. 


5.  Termination  for  Default-Damages  for  Delay-Time 

Extensions 

(a)  If  the  Contractor  refuses  or  fails  to  prosecute  the 
work,  or  any  separable  part  thereof,  with  such  dili¬ 
gence  as  will  insure  its  completion  within  the  time 
specified  in  this  contract,  or  any  extension  thereof,  or 
fails  to  complete  said  work  within  such  time,  the 
Government  may,  by  written  notice  to  the  Contractor, 
terminate  his  right  to  proceed  with  the  work  or  such 
part  of  the  work  as  to  which  there  has  been  delay.  In 
such  event  the  Government  may  take  over  the  work 
and  prosecute  the  same  to  completion,  by  contractor 
or  otherwise,  and  may  take  possession  of  and  utilize 
in  completing  the  work  such  materials,  appliances, 
and  plant  as  may  be  on  the  site  of  the  work  and  neces¬ 
sary  therefor.  Whether  or  not  the  Contractor's  right 
to  proceed  with  the  work  is  terminated,  he  and  his 
sureties  shall  be  liable  for  any  damage  to  the  Govern¬ 
ment  resulting  from  his  refusal  or  failure  to  complete 
the  work  within  the  specific  time. 

(b)  If  fixed  and  agreed  liquidated  damages  are 
provided  in  the  contract  and  if  the  Government  so 
terminates  the  Contractor’s  right  to  proceed,  the 
resulting  damage  will  consist  of  such  liquidated 
damages  until  such  reasonable  time  as  may  be  re¬ 
quired  for  final  completion  of  the  work  together  with 
any  increased  costs  occasioned  the  Government  in 
completing  the  work. 

(c)  If  fixed  and  agreed  liquidated  damages  are 
provided  in  the  contract  and  if  the  Government  does 
not  so  terminate  the  Contractor's  right  to  proceed,  the 
resulting  damage  will  consist  of  such  liquidated 
damages  until  work  is  completed  or  accepted. 

(d)  The  Contractor's  right  to  proceed  shall  not  be  so 
terminated  nor  the  Contractor  charged  with  resulting 
damage  if: 


(1)  The  delay  in  the  completion  of  the  work  arises 
from  unforeseeable  causes  beyond  the  control  and 
without  the  fault  or  negligence  of  the  Contractor,  in¬ 
cluding  but  not  restricted  to,  acts  of  God,  acts  of  the 
public  enemy,  acts  of  the  Government  in  either  its 
sovereign  or  contractual  capacity,  acts  of  another 
contractor  in  the  performance  of  a  contract  with  the 
Government,  fires,  floods,  epidemics,  quarantine 
restrictions,  strikes,  freight  embargoes,  unusually 
severe  weather,  or  delays  of  subcontractors  or  sup¬ 
pliers  arising  from  unforeseeable  causes  beyond  the 
control  and  without  the  fault  or  negligence  of  both  the 
Contractor  and  such  subcontractors  or  suppliers;  and 

(2)  The  Contractor,  within  10  days  from  the  begin¬ 
ning  of  any  such  delay  (unless  the  Contracting  Officer 
grants  a  further  period  of  time  before  the  date  of 
final  payment  under  the  contract),  notifies  the  Con¬ 
tracting  Officer  in  writing  of  the  causes  of  delay. 

The  Contracting  Officer  shall  ascertain  the  facts 
and  the  extent  of  the  delay  and  extend  the  time  for 
completing  the  work  when,  in  his  judgment,  the  find¬ 
ings  of  fact  justify  such  an  extension,  and  his  findings 
of  fact  shall  be  final  and  conclusive  of  the  parties, 
subject  only  to  appeal  as  provided  in  Clause  6  of  these 
General  Provisions. 

(e)  If,  after  notice  of  termination  of  the  Contractor's 
right  to  proceed  under  the  provisions  of  this  clause,  it 
is  determined  for  any  reason  that  the  Contractor  was 
not  in  default  under  the  provisions  of  this  clause,  or 
that  the  delay  was  excusable  under  the  provisions  of 
this  clause,  the  rights  and  obligations  of  the  parties 
shall,  if  the  contract  contains  a  clause  providing  for 
termination  for  convenience  of  the  Government,  be 
the  same  as  if  the  notice  of  termination  had  been 
issued  pursuant  to  such  clause.  If,  in  the  foregoing 
circumstances,  this  contract  does  not  contain  a  clause 
providing  for  termination  for  convenience  of  the 
Government,  the  contract  shall  be  equitably  adjusted 
to  compensate  for  such  termination  and  the  contract 
modified  accordingly;  failure  to  agree  to  any  such 
adjustment  shall  be  a  dispute  concerning  a  question 
of  fact  within  the  meaning  of  the  clause  of  this  con¬ 
tract  entitled  “Disputes.” 

(0  The  rights  and  remedies  of  the  Government 
provided  in  this  clause  are  in  addition  to  any  other 
rights  and  remedies  provided  by  law  or  under  this 
contract. 

(g)  As  used  in  Paragraph  (d)  (1)  of  this  clause,  the 
term  “subcontractors  or  suppliers”  means  subcon¬ 
tractors  or  suppliers  at  any  tier. 

Disputes 

(a)  Except  as  otherwise  provided  in  this  contract, 
any  dispute  concerning  a  question  of  fact  arising 
under  this  contract  which  is  not  disposed  of  by  agree¬ 
ment  shall  be  decided  by  the  Contracting  Officer,  who 
shall  reduce  his  decision  to  writing  and  mail  or  other¬ 
wise  furnish  a  copy  thereof  to  the  Contractor.  The 
decision  of  the  Contracting  Officer  shall  be  final 
and  conclusive  unless,  within  30  days  from  the  date  of 
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receipt  of  such  copy,  the  Contractor  mails  or  otherwise 
furnishes  to  the  Contracting  Officer  a  written  appeal 
addressed  to  the  head  of  the  agency  involved.  The 
decision  of  the  head  of  the  agency  or  his  duly  author¬ 
ized  representative  for  the  determination  of  such 
appeals  shall  be  final  and  conclusive.  This  provision 
shall  not  be  pleaded  in  any  suit  involving  a  question  of 
fact  arising  under  this  contract  as  limiting  judicial 
review  of  any  such  decision  to  cases  where  fraud  by 
such  official  or  his  representative  or  board  is  alleged; 
Provided,  however,  That  any  such  decision  shall  be 
final  and  conclusive  unless  the  same  is  fraudulent  or 
capricious  or  arbitrary  or  so  grossly  erroneous  as 
necessarily  to  imply  bad  faith  or  is  not  supported  by 
substantial  evidence.  In  connection  with  any  appeal 
proceeding  under  this  clause,  the  Contractor  shall  be 
afforded  an  opportunity  to  be  heard  and  to  offer 
evidence  in  support  of  his  appeal.  Pending  final  deci¬ 
sion  of  a  dispute  hereunder,  the  Contractor  shall 
proceed  diligently  with  the  performance  of  the  con¬ 
tract  and  in  accordance  with  the  Contracting  Officer's 
decision. 

(b)  This  Disputes  clause  does  not  preclude  con¬ 
sideration  of  questions  of  law  in  connection  with 
decisions  provided  for  in  paragraph  (a)  above. 
Nothing  in  this  contract,  however,  shall  be  construed 
as  making  final  the  decision  of  any  administrative 
official,  representative,  or  board  on  a  question  of  law. 

7.  Payments  to  Contractor 

(a)  The  Government  will  pay  the  contract  price  as 
hereinafter  provided. 

(b)  The  Government  will  make  progress  payments 
monthly  as  the  work  proceeds,  or  at  more  frequent 
intervals  as  determined  by  the  Contracting  Officer, 
on  estimates  approved  by  the  Contracting  Officer.  If 
requested  by  the  Contracting  Officer,  the  Contractor 
shall  furnish  a  breakdown  of  the  total  contract  price 
showing  the  amount  included  therein  for  each  prin¬ 
cipal  category  of  the  work,  in  such  detail  as  requested, 
to  provide  a  basis  for  determining  progress  payments. 
In  the  preparation  of  estimates  the  Contracting 
Officer,  at  his  discretion,  may  authorize  material 
delivered  on  the  site  and  preparatory  work  done  to  be 
taken  into  consideration.  Material  delivered  to  the 
Contractor  at  locations  other  than  the  site  may  also 
be  taken  into  consideration  (1)  if  such  consideration 
is  specifically  authorized  by  the  contract  and  (2)  if  the 
Contractor  furnishes  satisfactory  evidence  that  he  has 
acquired  title  to  such  material  and  that  it  will  be 
utilized  on  the  work  covered  by  this  contract. 

(c)  In  making  such  progress  payments,  there  shall 
be  retained  10  percent  of  the  estimated  amount  until 
final  completion  and  acceptance  of  the  contract  work. 
However,  if  the  Contracting  Officer,  at  any  time 
after  50  percent  of  the  work  has  been  completed,  finds 
that  satisfactory  progress  is  being  made,  he  may 
authorize  payment  in  full  of  each  progress  payment 


complete,  the  Contracting  Officer,  if  he  considers  the 
amount  retained  to  be  in  excess  of  the  amount  ade¬ 
quate  for  the  protection  of  the  Government,  at  his 
discretion,  may  release  to  the  Contractor  all  or  a  por¬ 
tion  of  such  excess  amount.  Furthermore,  on  comple¬ 
tion  and  acceptance  of  each  separate  building,  public 
work,  or  other  division  of  the  contract,  on  which  the 
price  is  stated  separately  in  the  contract,  payment  may 
be  made  therefor  without  retention  of  a  percentage. 

(d)  All  materials  and  work  covered  by  progress 
payments  made  shall  thereupon  become  the  sole 
property  of  the  Government,  but  this  provision  shall 
not  be  construed  as  relieving  the  Contractor  from  the 
sole  responsibility  for  all  material  and  work  upon 
which  payments  have  been  made  or  the  restoration  of 
any  damaged  work  or  as  waiving  the  right  of  the 
Government  to  require  the  fulfillment  of  all  of  the 
terms  of  the  contract. 

(e)  Upon  completion  and  acceptance  of  all  work, 
the  amount  due  the  Contractor  under  this  contract 
shall  be  paid  upon  the  presentation  of  a  properly 
executed  voucher  and  after  the  Contractor  shall  have 
furnished  the  Government  with  a  release  of  all  claims 
against  the  Government  arising  by  virtue  of  this  con¬ 
tract,  other  than  claims  in  stated  amounts  as  may  be 
specifically  excepted  by  the  Contractor  from  the 
operation  of  the  release.  If  the  Contractor's  claim  to 
amounts  payable  under  the  contract  has  been  assigned 
under  the  Assignment  of  Claims  Act  of  1940,  as 
amended  (31  U.S.C.  203,  41  U.S.C.  15),  a  release  may 
also  be  required  of  the  assignee. 

S.  Assignment  of  Claims 

(a)  Pursuant  to  the  provisions  of  the  Assignment  of 
Claims  Act  of  1940,  as  amended  (31  U.S.C.  203,  41 
U.S.C.  15),  if  this  contract  provides  for  payments 
aggregating  S  1,000  or  more,  claims  for  monies  due  or 
to  become  due  the  Contractor  from  the  Government 
under  this  contract  may  be  assigned  to  a  bank,  trust 
company,  or  other  financing  institution,  including  any 
Federal  lending  agency,  and  may  thereafter  be  further 
assigned  and  reassigned  to  any  such  :nstitution.  Any 
such  assignment  or  reassignment  shall  cover  all 
amounts  payable  under  this  contract  and  not  already 
paid,  and  shall  not  be  made  to  more  than  one  party, 
except  that  any  such  assignment  or  reassignment  may 
be  made  to  one  party  as  agent  or  trustee  for  two  or 
more  parties  participating  in  such  financing.  Unless 
otherwise  provided  in  this  contract,  payments  to  an 
assignee  of  any  moneys  due  or  to  become  due  under 
this  contract  shall  not,  to  the  extent  provided  in  said 
Act,  as  amended,  be  subject  to  reduction  or  setoff. 
(The  preceding  sentence  applies  only  if  this  contract 
is  made  in  time  of  war  or  national  emergency  as  de¬ 
fined  in  said  Act;  and  is  with  the  Department  of 
Defense,  the  General  Services  Administration,  the 
Energy  Research  and  Development  Administration, 
the  National  Aeronautics  and  Space  Administration, 
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by  the  President  pursuant  to  Clause  4  of  the  provision 
of  section  I  of  the  Assignment  of  Claims  Act  of  1940, 
as  amended  by  the  Act  of  May  15,  1951,  65  Stat.  41.) 

(b)  In  no  event  shall  copies  of  this  contract  or  of  any 
plans,  specifications,  or  other  similar  documents 
relating  to  work  under  this  contract,  if  marked  "Top 
Secret,"  “Secret,"  or  “Confidential,"  be  furnished  to 
any  assignee  of  any  claim  arising  under  this  contract 
or  to  any  other  person  not  entitled  to  receive  the  same. 
However,  a  copy  of  any  part  or  all  of  this  contract  so 
marked  may  be  furnished,  or  any  information  con¬ 
tained  therein  may  be  disclosed,  to  such  assignee  upon 
the  prior  written  authorization  of  the  Contracting 
Officer. 

9.  Material  and  Workmanship 

(a)  Unless  otherwise  specifically  provided  in  this 
contract,  all  equipment,  material,  and  articles  in¬ 
corporated  in  the  work  covered  by  this  contract  are  to 
be  new  and  of  the  most  suitable  grade  for  the  purpose 
intended.  Unless  otherwise  specifically  provided  in 
this  contract,  reference  to  any  equipment,  material, 
article,  or  patented  process,  by  trade  name,  make,  or 
catalog  number,  shall  be  regarded  as  establishing  a 
standard  of  quality  and  shall  not  be  construed  as 
limiting  competition,  and  the  Contractor  may,  at  his 
option,  use  any  equipment,  material,  article,  or  proc¬ 
ess,  which,  in  the  judgment  of  the  Contracting  Of¬ 
ficer,  is  equal  to  that  named.  The  Contractor  shall 
furnish  to  the  Contracting  Officer  for  his  approval  the 
name  of  the  manufacturer,  the  model  number,  and 
other  identifying  data  and  information  respecting  the 
performance,  capacity,  nature,  and  rating  of  the 
machinery  and  mechanical  and  other  equipment  which 
the  Contractor  contemplates  incorporating  in  the 
work.  When  required  by  this  contract  or  when  called 
for  by  the  Contracting  Officer,  the  Contractor  shall 
furnish  the  Contracting  Officer  for  approval  full 
information  concerning  the  material  or  articles  which 
he  contemplates  incorporating  in  the  work.  When  so 
directed,  samples  shall  be  submitted  for  approval  at 
the  Contractor’s  expense,  with  all  shipping  charges 
prepaid.  Machinery,  equipment,  material,  and  articles 
installed  or  used  without  required  approval  shall  be 
at  the  risk  of  subsequent  rejection. 

(b)  All  work  under  this  contract  shall  be  performed 
in  a  skillful  and  workmanlike  manner.  The  Contract¬ 
ing  Officer  may,  in  writing,  require  the  Contractor 
to  remove  from  the  work  any  employee  the  Contract¬ 
ing  Officer  deems  incompetent,  careless  or  otherwise 
objectionable. 

It.  Inspection  and  Acceptance 

(a)  All  work  (which  term  includes  but  is  not  re¬ 
stricted  to  materials,  workmanship,  and  manufacture 
and  fabrication  of  components)  shall  be  subject  to 
inspection  and  test  by  the  Government  at  all  reason¬ 
able  times  and  at  all  places  prior  to  acceptance.  Any 
such  inspection  and  test  is  for  the  sole  benefit  of  the 


Government  and  shall  not  relieve  the  Contractor  of 
the  responsibility  of  providing  quality  control  meas¬ 
ures  to  assure  that  the  work  strictly  complies  with  the 
contract  requirements.  No  inspection  or  test  by  the 
Government  shall  be  construed  as  constituting  or 
implying  acceptance.  Inspection  or  test  shall  not 
relieve  the  Contractor  of  responsibility  for  damage  to 
or  loss  of  the  material  prior  to  acceptance,  nor  in  any 
way  affect  the  continuing  rights  of  the  Government 
after  acceptance  of  the  completed  work  under  the 
terms  of  paragraph  (0  of  this  clause,  except  as  herein 
above  provided. 

(b)  The  Contractor  shall,  without  charge,  replace 
any  material  or  correct  any  workmanship  found  by 
the  Government  not  to  conform  to  the  contract  re¬ 
quirements,  unless  in  the  public  interest  the  Govern¬ 
ment  consents  to  accept  such  material  or  workman¬ 
ship  with  an  appropriate  adjustment  in  contract  price. 
The  Contractor  shall  promptly  segregate  and  remove 
rejected  material  from  the  premises. 

(c)  If  the  Contractor  does  not  promptly  replace 
rejected  material  or  correct  rejected  workmanship, 
the  Government  (1)  may,  by  contract  or  otherwise, 
replace  such  material  or  correct  such  workmanship 
and  charge  the  cost  thereof  to  the  Contractor,  or  (2) 
may  terminate  the  Contractor’s  right  to  proceed  in 
accordance  with  the  clause  of  this  contract  entitled 
“Termination  for  Default-Time  Extensions." 

(d)  The  Contractor  shall  furnish  promptly,  without 
additional  charge,  all  facilities,  labor,  and  material 
reasonably  needed  for  performing  such  safe  and 
convenient  inspection,  and  tests  by  the  Government 
shall  be  performed  in  such  matter  as  not  unneces¬ 
sarily  to  delay  the  work.  Special,  full  size,  and  per¬ 
formance  tests  shall  be  performed  as  described  in 
this  contract.  The  Government  reserves  the  right  to 
charge  to  the  Contractor  any  additional  cost  of  in¬ 
spection  or  test  when  material  or  workmanship  is  not 
ready  at  the  time  specified  by  the  Contractor  for 
inspection  or  test  or  when  reinspection  or  retest  is 
necessitated  by  prior  rejection. 

(e)  Should  it  be  considered  necessary  or  advisable 
by  the  Government  at  any  time  before  acceptance  of 
the  entire  work  to  make  an  examination  of  work  al¬ 
ready  completed,  by  removing  or  tearing  out  same, 
the  Contractor  shall,  on  request,  promptly  furnish  all 
necessary  facilities,  labor,  and  material.  If  such  work 
is  found  to  be  defective  or  nonconforming  in  any 
material  respect,  due  to  the  fault  of  the  Contractor 
or  his.subcontractor,  he  shall  defray  all  the  expenses  of 
such  examination  and  of  satisfactory  reconstruction. 
If,  however,  such  work  is  found  to  meet  the  require¬ 
ments  of  the  contract,  an  equitable  adjustment  shall  be 
made  in  the  contract  price  to  compensate  the  Con¬ 
tractor  for  the  additional  services  involved  in  such 
examination  and  reconstruction  and,  if  completion  of 
the  work  has  been  delayed  thereby,  he  shall,  in  ad¬ 
dition,  be  granted  a  suitable  extension  of  time. 

(0  Unless  otherwise  provided  in  this  contract,  ac¬ 
ceptance  by  the  Government  shall  be  made  as 


promptly  as  practicable  after  completion  and  inspec¬ 
tion  of  all  work  required  by  this  contract,  or  that 
portion  of  the  work  that  the  Contracting  Officer 
determines  can  be  accepted  separately.  Acceptance 
shall  be  final  and  conclusive  except  as  r.gards  latent 
defects,  fraud,  or  such  gross  mistakes  as  may  amount 
to  fraud,  or  as  regards  the  Government’s  rights  under 
any  warranty  or  guarantee. 

11.  Superintendence  by  Contractor 

The  Contractor,  at  all  times  during  performance  and 
until  the  work  is  completed  and  accepted,  shall  give 
his  personal  superintendence  to  the  work  or  have  on 
the  work  a  competent  superintendent,  satisfactory  to 
the  Contracting  Officer  and  with  authority  to  act  for 
the  Contractor. 

12.  Permits  and  Responsibilities 

The  Contractor  shall,  without  additional  expense  to 
the  Government,  be  responsible  for  obtaining  any 
necessary  licenses  and  permits,  and  for  complying 
with  any  applicable  Federal,  State,  and  municipal 
laws,  codes,  and  regulations,  in  connection  with  the 
prosecution  of  the  work.  He  shall  be  similarly  re¬ 
sponsible  for  all  damages  to  persons  or  property  that 
occur  as  a  result  of  his  fault  or  negligence.  He  shall 
take  proper  safety  and  health  precautions  to  protect 
the  work,  the  workers,  the  public,  and  the  property  of 
others.  He  shall  also  be  responsible  for  all  materials 
delivered  and  work  performed  until  completion  and 
acceptance  of  the  entire  construction  work,  except  for 
any  completed  unit  of  construction  thereof  which 
theretofore  may  have  been  accepted. 

13.  Conditions  Affecting  the  Work 

The  Contractor  shail  be  responsible  for  having 
taken  steps  reasonably  necessary  to  ascertain  the 
nature  and  location  of  the  work,  and  the  general  and 
local  conditions  which  can  affect  the  work  or  the  cost 
thereof.  Any  failure  by  the  Contractor  to  do  so  will 
not  relieve  him  from  responsibility  for  successfully 
performing  the  work  without  additional  expense  to 
the  Government.  The  Government  assumes  no  re¬ 
sponsibility  for  any  understanding  or  representations 
concerning  conditions  made  by  any  of  its  officers  or 
agents  prior  to  the  execution  of  this  contract,  unless 
such  understanding  or  representations  by  the  Govern¬ 
ment  arc  expressly  stated  in  the  contract. 

14.  Other  Contracts 

The  Government  may  undertake  or  award  other 
contracts  for  additional  work,  and  the  Contractor 
shall  fully  cooperate  with  such  other  contractors  and 
Government  employees  and  carefully  fit  his  own  work 
to  such  additional  work  as  may  be  directed  by  the 
Contracting  Officer.  The  Contractor  shall  not  commit 


or  permit  any  act  which  will  interfere  with  the  per¬ 
formance  of  work  by  any  other  contractor  or  by 
Government  employees. 

15.  Shop  Drawings 

(a)  The  term  "shop  drawings”  includes  drawings, 
diagrams,  layouts,  schematics,  descriptive  literature, 
illustrations,  schedules,  performance  and  test  data, 
and  similar  materials  furnished  by  the  Contractor  to 
explain  in  detail  specific  portions  of  the  work  re¬ 
quired  by  the  contract. 

(b)  If  this  contract  requires  shop  drawings,  the 
Contractor  shall  coordinate  all  such  drawings,  and 
review  them  for  accuracy,  completeness,  and  com¬ 
pliance  with  contract  requirements  and  shall  indicate 
his  approval  thereon  as  evidence  of  such  coordination 
and  review.  Shop  drawings  submitted  to  the  Contract¬ 
ing  Officer  without  evidence  of  the  Contractor’s 
approval  may  be  returned  for  resubmission.  The 
Contracting  Officer  will  indicate  his  approval  or  dis¬ 
approval  of  the  shop  drawings  and  if  not  approved  as 
submitted  shall  indicate  his  reasons  therefor.  Any 
work  done  prior  to  such  approval  shall  be  at  the 
Contractor’s  risk.  Approval  by  the  Contracting  Officer 
shall  not  relieve  the  Contractor  from  responsibility 
for  any  errors  or  omissions  in  such  drawings,  nor 
from  responsibility  for  complying  with  the  require¬ 
ments  of  this  contract,  except  with  respect  to  varia¬ 
tions  described  and  approved  in  accordance  with  (c) 
below. 

(c)  If  shop  drawings  show  variations  from  the 
contract  requirements,  the  Contractor  shall  describe 
such  variations  in  writing,  separate  from  the  drawings, 
at  the  time  of  submission.  If  the  Contracting  Officer 
approves  any  such  variation(s),  he  shall  issue  an  ap¬ 
propriate  contract  modification,  except  that,  if  the 
variation  is  minor  and  does  not  involve  a  change  in 
price  or  in  time  of  performance,  a  modification  need 
not  be  issued. 

16.  Use  and  Possession  Prior  to  Completion 

The  Government  shall  have  the  right  to  take  pos¬ 
session  of  or  use  any  completed  or  partially  completed 
part  of  the  work.  Prior  to  such  possession  or  use,  the 
Contracting  Officer  shall  furnish  the  Contractor  an 
itemized  list  of  work  remaining  to  be  performed  or 
corrected  on  such  portions  of  the  project  as  are  to  be 
possessed  or  used  by  the  Government,  provided  that 
failure  to  list  any  item  of  work  shall  relieve  the  Con¬ 
tractor  of  responsibility  for  compliance  with  the 
terms  of  the  contract.  Such  possession  or  use  shall  not 
be  deemed  an  acceptance  of  any  work  under  the  con¬ 
tract.  While  the  Government  has  such  possession  or 
use,  the  Contractor,  notwithstanding  the  provisions 
of  the  clause  of  this  a  contract  entitled  “Permits  and 
Responsibilities,”  shall  be  relieved  of  the  responsibility 
for  the  loss  or  damage  to  the  work  resulting  from  the 
Government’s  possession  or  use.  If  such  prior  pos¬ 
session  or  use  by  the  Government  delays  the  progress 
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of  the  work  or  cause*  additional  expense  to  the  Con¬ 
tractor,  an  equitable  adjustment  in  the  contract 
price  or  the  time  of  completion  will  be  made  and  the 
contract  shall  be  modified  in  writing  accordingly. 

17.  Suspension  of  Work 

(a)  The  Contracting  Officer  may  order  the  Con¬ 
tractor  in  writing  to  suspend,  delay,  or  interrupt  all  or 
any  part  of  the  work  for  such  period  of  time  as  he  may 
determine  to  be  appropriate  for  the  convenience  of 
the  Government. 

(b)  If  the  performance  of  all  or  any  part  of  the  work 
is,  for  an  unreasonable  period  of  time,  suspended, 
delayed,  or  interrupted  by  an  act  of  the  Contracting 
Officer  in  the  administration  of  this  contract,  or  by  his 
failure  to  act  within  the  time  specified  in  this  contract 
(or  if  no  time  is  specified,  within  a  reasonable  time), 
an  adjustment  shall  be  made  for  any  increase  in  the 
cost  of  performance  of  this  contract  (excluding  profit) 
necessarily  caused  by  such  unreasonable  suspension, 
delay,  or  interruption  and  the  contract  modified  in 
writing  accordingly.  However,  no  adjustment  shall  be 
made  under  this  clause  for  any  suspension,  delay,  or 
interruption  to  the  extent  (1)  that  performance  would 
have  been  so  suspended,  delayed,  or  interrupted  by 
any  other  cause,  including  the  fault  or  negligence  of 
the  Contractor  or  (2)  for  which  an  equitable  adjust¬ 
ment  is  provided  for  or  excluded  under  any  other  pro¬ 
vision  of  this  contract. 

(c)  No  claim  under  this  clause  shall  be  allowed  (1) 
for  any  costa  incurred  more  than  20  days  before  the 
Contractor  shall  have  notified  the  Contracting  Officer 
in  writing  of  the  act  or  failure  to  act  involved  (but 
this  requirement  shall  not  apply  as  to  a  claim  resulting 
from  a  suspension  order),  and  (2)  unless  the  claim,  in 
an  amount  stated,  is  asserted  in  writing  as  soon  as 
practicable  after  the  termination  of  such  suspension, 
delay,  or  interruption,  but  not  later  than  the  date  of 
final  payment  under  the  contract. 


II.  Termination  for  Convenience  of  the  Government 

if  not  physically  incorporated  elsewhere,  the  clause 
in  Section  1-8.703  of  the  Federal  Procurement 
Regulation,  as  applicable,  in  effect  on  the  date  of  this 
contract  is  hereby  incorporated  by  reference  as  fully 
as  if  set  forth  at  length  herein. 

19.  Payment  of  Interest  on  Contractor's  Claims 

(a)  If  an  appeal  is  filed  by  the  Contractor  from  a 
final  decision  of  the  Contracting  Officer  under  the 
Disputes  clause  of  this  contract,  denying  a  claim 
arising  under  the  contract,  simple  interest  on  the 
amount  of  the  claim  finally  determined  owed  by  the 
Government  shall  be  payable  to  the  Contractor.  Such 
interest  shall  be  at  the  rate  determined  by  the  Sec¬ 
retary  of  the  Treasury  pursuant  to  Public  Law  92-41, 
83  Suit.  97,  from  the  date  the  Contractor  furnishes 


lo  the  Contracting  Otficer  his  written  appeal  under 
the  Disputes  clause  of  this  contract,  to  the  date  of  (1) 
a  final  judgment  by  a  court  of  competent  jurisdiction; 
or  (2)  mailing  to  the  Contractor  of  a  supplemental 
agreement  for  execution  either  confirming  completed 
negotiations  between  the  parties  or  carrying  out  a 
decision  of  a  board  of  contract  appeals. 

(b)  Notwithstanding  (a)  above,  (I)  interest  shall  be 
applied  only  from  the  date  payment  was  due,  if  such 
date  is  later  than  the  filing  of  appeal;  and  (2)  interest 
shall  not  be  paid  for  any  period  of  time  that  the  Con¬ 
tracting  Officer  determines  the  Contractor  has  unduly 
delayed  in  pursuing  his  remedies  before  a  board  of 
contract  appeals  or  a  court  of  competent  jurisdiction. 

21.  Pricing  of  Adjustments 

When  costs  are  a  factor  in  any  determination  of  a 
contract  price  adjustment  pursuant  to  the  Changes 
clause  or  any  other  provision  of  this  contract,  such 
costs  shall  be  in  accordance  with  the  contract  cost 
principles  and  procedures  in  Pan  1-13  of  the  Federal 
Procurement  Regulations,  (41  XFR  1-1 5),  or  Section 
XV  of  the  Armed  Services  Procurement  Regulation, 
as  applicable,  which  are  in  effect  on  the  date  of  this 
contract. 

21.  Payment  Indemnity 

Except  as  otherwise  provided,  the  Contractor  agrees 
to  indemnify  the  Government  and  its  officers,  agents, 
and  employees  against  liability,  including  costs  and 
expenses,  for  infringement  upon  any  Letters  Patent 
of  the  United  States  (except  Letters  Patent  issued 
upon  an  application  which  is  now  or  may  hereafter  be, 
for  reasons  of  national  security,  ordered  by  the 
Government  to  be  kept  secret  or  otherwise  withheld 
from  issue)  arising  out  of  the  performance  of  this 
contract  or  out  of  the  use  or  disposal  by  or  for  the  ac¬ 
count  of  the  Government  of  suppliers  furnished  or 
construction  work  performed  hereunder. 

22.  Additional  Bond  Security 

If  any  surety  upon  any  bond  furnished  in  con¬ 
nection  with  this  contract  becomes  unacceptable  to 
the  Government,  or  if  any  such  surety  fails  to  furnish 
reports  at  to  his  financial  condition  from  time  to  time 
at  requested  by  the  Government,  or  if  the  contract 
price  is  increased  to  such  an  extent  that  the  penal  sum 
of  any  bond  becomes  inadequate  in  the  opinion  of  the 
Contracting  Officer,  the  Contractor  shall  promptly 
furnish  such  additional  security  as  may  be  required 
from  time  to  time  to  protect  the  interests  of  the 
Government  and  of  persons  supplying  labor  or 
materials  in  the  prosecution  of  the  work  contemplated 
by  this  contract. 

23.  Examination  of  Records  by  Comptroller  General 

(a)  This  clause  is  applicable  if  the  amount  of  this 
contract  exceeds  $10,000  and  was  entered  into  by 


means  of  negotiation,  including  small  business  re¬ 
stricted  advertising,  but  is  not  applicable  if  this  con¬ 
tract  was  entered  into  by  means  of  formal  advertising. 

(b)  The  contractor  agrees  that  the  Comptroller 
General  of  the  United  States  or  any  of  his  duly  author¬ 
ized  representatives  shall,  until  the  expiration  of  3 
years  after  final  payment  under  this  contract  or  such 
lesser  time  specified  in  either  Appendix  M  of  the 
Armed  Services  Procurement  Regulation  or  the 
Federal  Procurement  Regulations  Part  1-20,  as  ap¬ 
propriate,  have  access  to  and  the  right  to  examine  any 
directly  pertinent  books,  documents,  papers,  and 
records  of  the  contractor  involving  transactions  re¬ 
lated  to  this  contract. 

(c)  The  Contractor  lurther  agrees  to  include  in  all 
subcontracts  hereunder  a  provision  to  the  effect  that 
the  subcontractor  agrees  that  the  Comptroller  General 
of  the  United  States  or  any  of  his  duly  authorized 
representatives  shall,  until  the  expiration  of  3  years 
after  payment  under  the  subcontract  or  such  lesser 
time  specified  in  either  Appendix  M  of  the  Armed 
Services  Procurement  Regulation  or  the  Federal 
Procurement  Regulations  Part  1-20,  as  appropriate, 
have  access  to  and  the  right  to  examine  any  directly 
pertinent  books,  documents,  papers,  and  records  of 
such  subcontractor,  involving  transactions  related  to 
the  subcontractor.  The  term  ’‘subcontractor”  as  used 
in  this  clause  excludes  ( 1)  purchase  orders  not  exceed¬ 
ing  $10,000  and  (2)  subcontracts  or  purchase  orders 
for  public  utility  services  at  rates  established  for  uni¬ 
form  applicability  to  the  general  public. 

(d)  The  periods  of  access  and  examination  described 
in  (b)  and  (c),  above,  for  records  which  relate  to  (I) 
appeals  under  the  "Disputes"  clause  of  this  contract, 
(2)  litigation  or  the  settlement  of  claims  arising  out  of 
the  performance  of  this  contract,  or  (3)  costs  and  ex¬ 
penses  of  this  contract  as  to  which  exception  has  been 
taken  by  the  Comptroller  General  or  any  of  his  duly 
authorized  representatives,  shall  continue  until  such 
appeals,  litigation,  claims,  or  exceptions  have  been 
disposed  of. 

24.  Buy  American 

(a)  Agreement.  In  accordance  with  the  Buy  Ameri¬ 
can  Act  (41  U.S.C.  10a- lOd),  and  Executive  Order 
10382,  December  17,  1954(3  CFR.  1954-58  Comp.  p. 
230).  as  amended  by  Executive  Order  1 1051,  Septem¬ 
ber  27,  1962  (3  CFR,  1959-63  Comp.  p.  635),  the 
Contractor  agrees  that  only  domestic  construction 
material  will  be  used  (by  the  Contractor,  subcon¬ 
tractors,  materialmen,  and  suppliers)  in  the  per¬ 
formance  of  this  contract,  except  for  nondomestic 
material  listed  in  the  contract. 

(b)  Domestic  construction  material.  "Construc¬ 
tion  material”  means  any  article,  material,  or  supply 
brought  to  the  construction  site  for  incorporation  in 
the  building  or  work  An  unmanufactured  construc¬ 
tion  material  is  a  "domestic  construction  material” 
if  it  has  been  manufactured  in  the  United  Slates  and 
if  the  cost  of  its  components  which  have  been  mined, 


produced,  or  manufactured  in  the  United  States  ex¬ 
ceeds  50  percent  of  the  cost  of  all  its  components. 
“Components”  means  any  article,  material,  or  supply 
directly  incorporated  in  a  construction  material. 

(c)  Domestic  component  A  component  shall  be 
considered  to  have  been  "mined,  produced,  or  manu¬ 
factured  in  the  United  States"  (regardless  of  its 
source  in  fact)  if  the  article,  material,  or  supply  in 
which  it  is  incorporated  was  manufactured  in  the 
United  States  and  the  component  is  of  a  class  or  kind 
determined  by  the  Government  to  be  not  mined, 
produced,  or  manufactured  in  the  United  States  in 
sufficient  and  reasonably  available  commercial  quan¬ 
tities  and  of  a  satisfactory  quality. 

25.  Equal  Opportunity 

(The  following  clause  is  applicable  unless  this 
contract  is  exempt  under  the  rules,  regulations,  and 
relevant  orders  of  the  Secretary  of  Labor  (41  CFR, 
ch.  60).) 

During  the  performance  of  this  contract,  the  Con¬ 
tractor  agrees  as  follows: 

(a)  The  Contractor  will  not  discriminate  against 
any  employee  or  applicant  for  employment  because  of 
race,  color,  religion,  sex,  or  national  origin.  The 
Contractor  will  take  affirmative  action  to  ensure  that 
applicants  are  employed,  and  that  employees  are 
treated  during  employment,  without  regard  to  their 
race,  color,  religion,  sex,  or  national  origin.  Such  ac¬ 
tion  shall  include,  but  not  be  limited  to  the  following: 
Employment,  upgrading,  demotion,  or  transfer;  re¬ 
cruitment  or  recruitment  advertising;  layoff  or  term¬ 
ination;  rates  of  pay  or  other  forms  of  compensation; 
and  selection  for  training,  including  apprenticeship. 
The  Contractor  agrees  to  post  in  conspicuous  places, 
available  to  employees  and  applicants  for  employ¬ 
ment,  notices  to  be  provided  by  the  Contracting 
Officer  setting  forth  the  provisions  of  this  Equal 
Opportunity  clause. 

(b)  The  Contractor,  will,  in  all  solicitations  or 
advertisements  for  employees  placed  by  or  on  behalf 
of  the  Contractor,  state  that  all  qualified  applicants 
will  receive  consideration  for  employment  without 
regard  to  race,  color,  religion,  sex,  or  national  origin. 

(c)  The  Contractor  will  send  to  each  labor  union  or 
representative  of  workers  with  which  he  has  a  collec¬ 
tive  bargaining  agreement  or  other  contract  or  under¬ 
standing,  a  notice,  to  be  provided  by  the  agency 
Contracting  Officer,  advising  the  kbor  union  or 
workers’  representative  of  the  contractor’s  commit¬ 
ments  under  this  Equal  Opportunity  clause,  and  shall 
post  copies  of  the  notice  in  conspicuous  places  avail¬ 
able  to  employees  and  applicants  for  employment. 

(d)  The  Contractor  will  comply  with  all  provisions 
of  Executive  Order  No.  1 1246  of  September  24,  1965, 
as  amended  by  Executive  Order  No  1 1375  of  October 
13,  1967,  and  of  the  rules,  regulations,  und  relevant 
orders  of  the  Secretary  of  l  abor. 

(e)  The  Contractor  will  furnish  all  information  and 
reports  required  by  Executive  Order  No.  11246  of 
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September  24,  1963,  as  amended  by  Executive  Order 
No.  11373  of  October  13,  1967,  and  by  rules,  regula¬ 
tions,  and  orders  of  the  Secretary  of  Labor,  or  pursuant 
thereto,  and  will  permit  access  to  his  books,  records, 
and  accounts  by  the  contracting  agency  and  the 
Secretary  of  Labor  for  purposes  of  investigation  to 
ascertain  compliance  with  such  rules,  regulations,  and 
orders. 

(0  In  the  event  of  the  Contractor’s  noncompliance 
with  the  Equal  Opportunity  clause  of  this  contract  or 
with  any  of  the  said  rules,  regulations,  or  orders, 
this  contract  may  be  cancelled,  terminated,  or  sus¬ 
pended,  in  whole  or  in  part,  and  the  Contractor  may 
be  declared  ineligible  for  further  Government  con¬ 
tracts  in  accordance  with  procedures  authorized  in 
Executive  Order  No.  1 1246  of  September  24,  1965,  as 
amended  by  Executive  Order  No.  11357  of  October 
13,  1967,  and  such  other  sanctions  may  be  imposed 
and  remedies  invoked  as  provided  in  Executive  Order 
No.  11246  of  September  24,  1965,  as  amended  by 
Executive  Order  No.  1 1375  of  October  13,  1967,  or  by 
rule,  regulation,  or  order  of  the  Secretary  of  Labor,  or 
as  otherwise  provided  by  law. 

(g)  The  Contractor  will  include  the  provisions  of 
paragraphs  (a)  through  (g)  in  every  subcontract  or 
purchase  order  unless  exempted  by  rule,  regulation, 
or  orders  of  the  Secretary  of  Labor  issued  pursuant 
to  Section  204  of  Executive  Order  No.  11246  of 
September  24,  1965,  as  amended  by  Executive  Order 
No.  11375  of  October  13,  1967,  so  that  such  provi¬ 
sions  will  be  binding  upon  each  subcontractor  or 
vendor.  The  Contractor  will  take  such  action  with 
respect  to  any  subcontract  or  purchase  order  as  the 
contracting  agency  may  direct  as  a  means  of  en¬ 
forcing  such  provisions,  including  sanctions  for  non- 
compliance:  Provided,  however,  that  in  the  event  the 
Contractor  becomes  involved  in,  or  is  threatened 
with,  litigation  with  a  subcontractor  or  vendor  as  a 
result  of  such  direction  by  the  contracting  agency,  the 
Contractor  may  request  the  United  States  to  enter 
into  such  litigation  to  protea  the  interests  of  the 
United  States. 


26.  Covenant  Against  Contingent  Fees 

The  Contractor  warrants  that  no  person  or  selling 
agency  has  been  employed  or  retained  to  solicit  or 
secure  this  contract  upon  an  agreement  or  under¬ 
standing  for  a  commission,  percentage,  brokerage,  or 
contingent  fee.  excepting  bona  fide  employees  or  bona 
fide  established  commercial  or  selling  agencies  main¬ 
tained  by  the  Contractor  for  the  purpose  of  securing 
business.  For  breach  or  violation  of  this  warranty  the 
Government  shall  have  the  right  to  annul  this  contract 
without  liability  or  in  its  discretion  to  deduct  from  the 
contract  price  or  consideration,  or  otherwise  recover, 
the  full  amount  of  such  commission,  percentage, 
brokerage,  or  contingent  fee. 


No  member  of  or  delegate  to  Congress  or  resident 
Commissioner  shall  be  admitted  to  any  share  or  part  of 
this  contract,  or  to  any  benefit  that  may  arise  there¬ 
from;  but  this  provision  shall  not  be  construed  to  ex¬ 
tend  to  this  contract  if  made  with  a  corporation  for 
its  general  benefit. 

21.  Convict  Labor 

In  connection  with  the  performance  of  work  under 
this  contract,  the  Contractor  agrees  not  to  employ 
any  person  undergoing  sentence  of  imprisonment  at 
hard  labor  except  as  provided  by  Public  Law  89-176, 
September  10.  1965  (18  U.S.C.  4082(c)  (2))  and 
Executive  Order  11755,  December  29,  1973. 

29.  Utilization  of  Small  Business  Concerns 

(a)  It  is  the  policy  of  the  Government  as  declared 
by  the  Congress  that  a  fair  proportion  of  the  pur¬ 
chases  and  contraas  for  suppliers  and  services  for 
the  Government  be  placed  with  small  business  con¬ 
cerns. 

(b)  The  Contractor  agrees  to  accomplish  the  maxi¬ 
mum  amount  of  subcontracting  to  small  business 
concerns  that  the  Contractor  finds  to  be  consistent 
with  the  efficient  performance  of  this  contract. 

3f.  Utilisation  of  Minority  Business  Enterprises 

(a)  It  is  the  policy  of  the  Government  that  minority 
business  enterprises  shall  have  the  maximum  prac¬ 
ticable  opportunity  to  participate  in  the  performance 
of  Government  contracts. 

(b)  The  Contractor  agrees  to  use  his  best  efforts  to 
carry  out  his  policy  in  the  award  of  his  subcontracts 
to  the  fullest  extent  consistent  with  the  efficient  per¬ 
formance  of  this  contract.  As  used  in  this  contract,  the 
term  “minority  business  enterprise”  means  a  business, 
at  least  50  percent  of  which  is  owned  by  minority 
group  members  or,  in  case  of  publicly-owned  busi¬ 
nesses,  at  least  51  percent  of  the  stock  of  which  is 
owned  by  minority  group  members.  For  the  purposes 
of  this  definition,  minority  group  members  are 
Negroes,  Spanish-speaking  American  persons,  Ameri- 
can-Orientals,  America  n-India  ns,  American-Eskimos, 
and  American-Aleuts.  Contractors  may  rely  on  written 
representations  by  subcontractors  regarding  their 
status  as  minority  business  enterprises  in  lieu  of  an 
independent  investigation. 

31,  Federal,  State,  and  Local  Taxes 

(a)  Except  as  may  be  otherwise  provided  in  this 
contraa,  the  contract  price  includes  all  applicable 
Federal,  State,  and  local  taxes  and  duties. 

(b)  Nevertheless,  with  respect  to  any  Federal 
excise  tax  or  duty  on  the  transactions  or  property 
covered  by  this  contract,  if  a  statute,  court  decision, 
written  ruling,  or  regulation  takes  effect  after  the 
contraa  date,  and- 


27.  Officials  Not  to  Benefit 


(1)  Results  in  the  Contractor  being  required  to  pay 
or  bear  the  burden  of  any  such  Federal  excise  tax  or 
duty  or  increase  in  the  rate  thereof  which  would  not 
otherwise  have  been  payable  on  such  transactions  or 
property,  the  contract  price  shall  be  increased  by  the 
amount  of  such  tax  or  duty  or  rate  increase:  Provided, 
That  the  Contractor  if  requested  by  the  Contracting 
Officer,  warrants  in  writing  that  no  amount  for  such 
newly  imposed  Federal  excise  tax  or  duty  or  rate 
increase  was  included  in  the  contract  price  as  a  con¬ 
tingency  reserve  or  otherwise;  or 

(2)  Results  in  the  Contractor  not  being  required  to 
pay  or  bear  the  burden  of,  or  in  his  obtaining  a  re¬ 
fund  or  drawback  of,  any  such  Federal  excise  tax  or 
duty  which  would  otherwise  have  been  payable  on 
such  transactions  or  property  or  which  was  the  basis 
of  an  increase  in  the  contract  price,  the  contract  price 

shall  be  decreased  by  the  amount  of  the  relief,  refund, 
or  drawback,  or  that  amount  shall  be  paid  to  the 

Government,  as  directed  by  the  Contracting  Officer. 
The  contract  price  shall  be  similarly  decreased  if  the 
Contractor,  through  his  fault  or  negligence  or  his 
failure  to  follow  instructions  of  the  Contracting 
Officer,  is  required  to  pay  or  bear  the  burden  of,  or 
does  not  obtain  a  refund  or  drawback  of,  any  such 
Federal  excise  tax  or  duty. 


(c)  No  adjustment  pursuant  to  paragraph  (b) 
above  will  be  made  under  this  contract  unless  the 
aggregate  amount  thereof  is  or  may  reasonably  be 
expected  to  be  over  S10.UC0. 

(d)  As  used  in  paragraph  (b)  above,  the  term 
“contract  date**  means  the  date  set  for  the  bid  open¬ 
ing,  or  if  this  is  a  negotiated  contract,  the  date  of  this 
contract.  As  to  additional  supplies  or  services  pro¬ 
cured  by  modification  to  this  contract,  the  term 
“contract  date"  means  the  date  of  such  modification. 

(e)  Unless  there  does  not  exist  any  reasonable 
basis  to  sustain  an  exemption,  the  Government,  upon 
request  of  the  Contractor,  without  further  liability, 
agrees,  except  as  otherwise  provided  in  this  contract, 
to  furnish  evidence  appropriate  to  establish  exemp¬ 
tion  from  any  taxes  which  the  Contractor  warrants  in 
writing  were  excluded  from  the  contract  price.  In 
addition,  the  Contracting  Officer  may  furnish  evidence 
to  establish  exemption  from  any  tax  that  may,  pur¬ 
suant  to  this  Clause,  give  rise  to  either  an  increase  or 
decrease  in  the  contract  price.  Except  as  otherwise 
provided  in  this  contract,  evidence  appropriate  to 
establish  exemption  from  duties  will  be  furnished 
only  at  the  discretion  of  the  Contracting  Officer. 

(f)  The  Contractor  shall  promptly  notify  the  Con¬ 
tracting  Officer  of  matters  which  will  result  in  either 
an  increase  or  decrease  as  directed  by  the  Contracting 
Officer. 


CLAUSES  FOR  FIXED-PRICE  SUPPLY  CONTRACTS 
Government  Property  (Fixed  Price)  (1968  Sep)  DAR  7-1 04.24(a) 


(a)  Government-Furnished  Property.  The  Gov¬ 
ernment  shall  deliver  to  the  Contractor,  for  use  in 
connection  with  and  under  the  terms  of  this  contract, 
the  property  described  as  Government-furnished 
property  in  the  Schedule  or  specifications,  together 
with  such  related  data  and  information  as  the  Con¬ 
tractor  may  request  and  as  may  reasonably  be  required 
for  the  intended  use  of  such  property  (hereinafter 
referred  to  as  “Government-furnished  property"). 
The  delivery  or  performance  dates  for  the  supplies  or 
services  to  be  furnished  by  the  Contractor  under  this 
contract  are  based  upon  the  expectation  that  Govern¬ 
ment-furnished  property  ( 1 )  suitable  for  use  (except 
for  such  property  furnished  “as  is")  will  be  delivered 
to  the  Contractor  (2)  at  the  times  stated  in  the  Schedule 
or,  if  not  so  stated,  in  sufficient  time  to  enable  the 
Contractor  to  meet  such  delivery  or  performance 
dates.  In  the  event  that  Government-furnished  prop¬ 
erty  is  not  delivered  to  the  Contractor  by  such  time 
or  times,  the  Contracting  Officer  shall,  upon  timely 
written  request  made  by  the  Contractor,  make  a  deter¬ 
mination  of  the  delay,  if  any,  occasioned  the  Contrac¬ 
tor  thereby,  and  shall  equitably  adjust  the  delivery  or 
performance  dates  or  the  contract  price,  or  both,  and 
any  other  contractual  provision  affected  by  any  such 
delay,  in  accordance  with  the  procedures  provided 
for  in  the  clause  of  this  contract  entitled  “Changes." 
Except  for  Government-furnished  property  furnished 
“as  is,"  in  the  event  of  Government-furnished  property 
is  received  by  the  Contractor  in  a  condition  not  suit¬ 
able  for  the  intended  use  the  Contractor  shall,  upon 
receipt  thereof,  notify  the  Contracting  Officer  of  such 
fact  and,  as  directed  by  the  Contracting  Officer,  either 
(i)  return  such  property  at  the  Government’s  expense 
or  otherwise  dispose  of  the  property,  or  (ii)  effect 
repairs  or  modifications.  Upon  the  completion  of  (i) 
and  (ii)  above,  the  Contracting  Officer,  upon  written 
request  of  the  Contractor,  shall  equitably  adjust  the 
delivery  or  performance  dates  or  the  contract  price, 
or  both,  and  any  other  contractual  provision  affected 
by  the  rejection  or  disposition,  or  the  repair  or  modifi¬ 
cation,  in  accordance  with  the  procedures  provided  for 
in  the  clause  of  this  contract  entitled  “Changes."  The 
foregoing  provisions  for  adjustment  are  exclusive  and 
the  Government  shall  not  be  liable  to  suit  for  breach 
of  contract  by  reason  of  any  delay  in  delivery  of  Oov- 
ernment-fUmlshed  property  or  delivery  of  such  prop¬ 
erty  in  a  condition  not  suitable  for  its  intended  use. 

(b)  Changes  In  Government-Furnished  Property. 

( I )  By  notice  In  writing,  the  Contracting  Officer 


may  (i)  decrease  the  property  provided  or  to  be  pro¬ 
vided  by  the  Government  under  this  contract,  or  (ii) 
substitute  other  Government-owned  property  for 
property  to  be  provided  by  the  Government  or  to  be 
acquired  by  the  Contractor  for  the  Government,  under 
this  contract.  The  Contractor  shall  promptly  take 
such  action  as  the  Contracting  Officer  may  direct  with 
respect  to  the  removal  and  shipping  of  property  cov¬ 
ered  by  such  notice. 

(2)  In  the  event  of  any  decrease  in  or  substitu¬ 
tion  of  property  pursuant  to  subparagraph  (1)  above, 
or  any  withdrawal  of  authority  to  use  property  pro¬ 
vided  under  any  other  contract  or  lease,  which  prop¬ 
erty  the  Government  had  agreed  in  the  Schedule  to 
make  available  for  the  performance  of  this  contract, 
the  Contracting  Officer,  upon  the  written  request  of 
the  Contractor  (or,  if  the  substitution  of  property 
causes  a  decrease  in  the  cost  of  performance,  on  his 
own  initiative),  shall  equitably  adjust  such  contractual 
provisions  as  may  be  affected  by  the  decrease,  substi¬ 
tution,  or  withdrawal,  in  accordance  wuh  the  proce¬ 
dures  provided  for  in  the  “Changes”  clause  of  this 
contract. 

(c)  Title.  Title  to  all  property  furnirlied  by  the 
Government  shall  remain  in  the  Government.  In  order 
to  define  the  obligations  of  the  parties  under  this 
clause,  title  to  each  item  of  facilities,  special  test  equip¬ 
ment,  and  special  tooling  (other  than  that  subject  to  a 
“Special  Tooling"  clause)  acquired  by  the  Contractor 
for  the  Government  pursuant  to  this  contract  shall 
pass  to  and  vest  in  the  Government  when  its  use  in 
the  performance  of  this  contract  commences,  or  upon 
payment  therefor  by  the  Government,  whichever  is 
earlier,  whether  or  not  title  previously  vested.  All 
Government-furnished  property  together  with  all 
property  acquired  by  the  Contractor,  title  to  which 
vests  in  the  Government  under  this  paragraph,  is 
subject  to  the  provisions  of  this  clause  and  is  herein¬ 
after  collectively  referred  to  as  “Government  property." 
Title  to  Government  property  shall  not  be  affected  by 
the  incorporation  or  attachment  thereof  to  any  prop¬ 
erty  not  owned  by  the  Government,  nor  shall  such 
Government  property,  or  any  part  thereof,  be  or  be¬ 
come  a  fixture  or  lose  its  identity  as  personality  by 
reason  of  affixation  to  any  realty. 

(d)  Proparty  Administration.  The  Contractor  shall 
comply  with  the  provisions  of  Appendix  B,  Armed 
Services  Procurement  Regulation,  as  In  effect  on  the 
date  of  tht  contract,  which  Is  hereby  incorporated  by 


reference  and  made  a  part  of  this  contract.  Material 
to  be  furnished  by  the  Government  shall  be  ordered 
or  returned  by  the  Contractor,  when  required,  in  ac¬ 
cordance  with  the  “Manual  for  Military  Standard 
Requisitioning  and  Issue  Procedure  (MILSTRIP)  for 
Defense  Contractors"  (Appendix  H,  Armed  Services 
Procurement  Regulation)  as  in  effect  on  the  date  of 
this  contract,  which  Manual  is  hereby  incorporated 
by  reference  and  made  a  part  of  this  contract. 

(e)  Use  of  Government  Property.  The  Government 
property  shall,  unless  otherwise  provided  herein  or 
approved  by  the  Contracting  Officer,  be  used  only  for 
the  performance  of  this  contract. 

(0  Utilization,  Maintenance  and  Repair  of  Gov¬ 
ernment  Property.  The  Contractor  shall  maintain  and 
administer,  in  accordance  with  applicable  provisions 
of  Appendix  B,  a  program  for  the  utilization,  main¬ 
tenance,  repair,  protection,  and  preservation  of  Gov¬ 
ernment  property  until  disposed  of  by  the  Contractor 
in  accordance  with  this  clause,  in  the  event  that  any 
damage  occurs  to  Government  property  the  risk  of 
which  has  been  assumed  by  the  Government  under 
this  contract,  the  Government  shall  replace  such  items 
or  the  Contractor  shall  make  such  repair  of  the  prop¬ 
erty  as  the  Government  directs;  provided,  however,  if 
the  Contractor  cannot  effect  such  repair  within  the 
time  required,  the  Contractor  shall  dispose  of  such 
property  in  the  manner  directed  by  the  Contracting 
Officer.  The  contract  price  includes  no  compensation 
to  the  Contractor  for  the  performance  of  any  repair  or 
replacement  for  which  the  Government  is  responsible, 
and  an  equitable  adjustment  will  be  made  in  any  con¬ 
tractual  provisions  affected  by  such  repair  or  replace¬ 
ment  of  Government  property  made  at  the  direction 
of  the  Government,  in  accordance  with  the  procedures 
provided  for  in  the  “Changes"  clause  of  this  contract. 
Any  repair  or  replacement  for  which  the  Contractor 
is  responsible  under  the  provisions  of  this  contract 
shall  be  accomplished  by  the  Contractor  at  his  own 
expense. 

(g)  Risk  of  Loss.  Unless  otherwise  provided  in  this 
contract,  the  Contractor  assumes  the  risk  of,  and  shall 
be  responsible  for,  any  loss  of  or  damage  to  Govern¬ 
ment  property  provided  under  this  contract  upon  its 
delivery  to  him  or  upon  passage  of  title  thereto  to  the 


Government  as  provided  in  paragraph  (c)  hereof, 
except  for  reasonable  wear  and  tear  and  except  to  the 
extent  that  such  property  is  consumed  in  the  perform¬ 
ance  of  this  contract. 

(h)  Access.  The  Government,  and  any  persons 
designated  by  it,  shall  at  all  reasonable  times  have 
access  to  the  premises  wherein  any  Government  prop¬ 
erty  is  located,  for  the  purpose  of  inspecting  the 
Government  property. 

(i)  Final  Accounting  and  Disposition  of  Govern¬ 
ment  Property.  Upon  the  completion  of  this  contract, 
or  at  such  earlier  dates  as  may  be  fixed  by  the  Con¬ 
tracting  Officer,  the  Contractor  shall  submit,  in  a 
form  acceptable  to  the  Contracting  Officer,  inventory 
schedules  covering  all  items  of  Government  property 
not  consumed  in  the  performance  of  this  contract 
(including  any  resulting  scrap)  or  not  theretofore 
delivered  to  the  Government,  and  shall  prepare  for 
shipment,  deliver  f.o.b.  origin,  or  dispose  of  the  Gov¬ 
ernment  property,  as*  may  be  directed  or  authorized  by 
the  Contracting  Officer.  The  net  proceeds  of  any  such 
disposal  shall  be  credited  to  t’*e  contract  price  or  shall 
be  paid  in  such  other  manner  as  the  Contracting 
Officer  may  direct. 

(j)  Restoration  of  Contractor’s  Premises  and 
Abandonment.  Unless  otherwise  provided  herein,  the 
Government: 

(i)  May  abandon  any  Governmenl  properly  in  place,  and 
Ihereupon  all  obligations  of  the  Governmenl  regarding  such 
abandoned  property  shall  cease:  and  (ii)  has  no  obligation 
lo  Ihe  Contractor  with  regard  to  restoration  or  rehabilitation 
of  the  Contractor's  premises,  neither  in  case  of  abandonment 
(paragraph  (j)  (i)  above),  disposition  on  completion  of  need 
or  Ihe  contract  (paragraph  (i)  above),  nor  otherwise,  except 
for  restoration  or  rehabilitation  costs  which  are  properly 
included  in  an  equitable  adjustment  under  paragraph  (h) 
above. 


(k)  Communications.  All  communications  issued 
pursuant  to  this  clause  shall  be  in  writing  or  in  accord¬ 
ance  with  the  “Manual  for  Military  Standard  Requisi¬ 
tioning  and  Issue  Procedure  (MILSTRIP)  for  Defense 
Contractors”  (Appendix  H,  Defense  Acquisition 
Regulation). 


CLAUSES  FOR  FIXED-PRICE  SUPPLY  CONTRACTS 
Government  Property  Furnished  "As  Is" 

(1978  Sep) -OAR  7-104.24 

(a)  The  Government  makes  no  warranty  whatsoever  with  respect  to 
Government  property  furnished  "as  is"  except  that  the  property  is  in  the 
same  condition  when  placed  at  the  f.o.b.  point  specified  in  the  solicita¬ 
tion  as  when  inspected  by  the  Contractor,  as  when  last  available  for 
inspection  under  the  solicitation. 

(b)  The  Contractor  may  repair  any  property  made  available  to  him  "as 
is."  Such  repair  will  be  at  the  Contractor's  expense  except  as  otherwise 
provided  in  this  clause.  Such  property  may  be  modified  at  the  Contractor's 
expense,  but  only  with  the  written  permission  of  the  Contracting  Officer. 
Any  repair  or  modification  of  property  furnished  "as  is"  shall  not  affect 
the  title  of  the  Government. 

(c)  If  there  is  any  change  in  the  condition  of  Government  property 
furnished  "as  is"  from  the  time  inspected  or  last  available  for  inspection 
under  the  solicitation  to  the  time  placed  on  board  at  the  location  spe¬ 
cified  in  the  solicitation,  and  such  change  will  adversely  affect  the 
Contractor,  the  Contractor  shall,  upon  receipt  of  the  property,  notify  the 
Contracting  Officer  of  such  fact,  and,  as  directed  by  the  Contracting 
Officer,  either  (i)  return  such  property  at  the  Government's  expense  or 
otherwise  dispose  of  the  property,  or  (ii)  effect  repairs  to  return  the 
property  to  its  condition  when  inspected  under  the  solicitation,  or  if  not 
inspected,  last  available  for  Inspection  under  the  solicitation  upon 
completion  of  (i)  or  (ii)  above,  the  Contracting  Officer  upon  written 
request  of  the  Contractor  shall  equitably  adjust  any  contractual  provisions 
affected  by  the  return,  disposition  or  repair,  in  accorance  with  the 
procedures  provided  for  in  the  "Changes"  clause  of  this  contract.  The 
foregoing  provisions  for  adjustment  are  exclusive  and  the  Government  shall 
not  be  liable  for  any  delivery  of  Government  property  furnished  "as  is"  in 
a  condition  other  than  that  in  which  it  was  originally  offered. 

(d)  Except  as  otherwise  provided  in  this  clause.  Government  property 
furnished  "as  is"  shall  be  governed  by  the  "Government  Property"  clause  of 
this  contract. 

(g)  Risk  of  Loss.  PAR  7-104. 24(c) 

(1)  The  contractor  shall  not  be  liable  for  loss  or  destruction  of  or 
damage  to  the  Government  property  provided  under  this  contract  except  as 
proved  in  (2)  below.  If  the  Contractor  transfers  Government  property  to 
the  possession  and  control  of  a  subcontractor,  the  transfer  shall  not 
affect  the  liability  of  the  Contractor  for  loss  or  destruction  of  or  damage 
to  the  property  as  set  forth  above.  However,  the  Contractor  shall  require 
the  subcontractor  to  assume  the  risk  of,  and  be  responsible  for,  any  loss 
or  destruction  of  or  damage  to  property  while  in  the  latter's  possession  or 
control,  except  to  the  extent  that  the  subcontract  with  the  prior  approval 
of  the  Contracting  Officer,  provides  for  the  relief  of  the  subcontractor 
from  such  liability.  In  the  absence  of  such  approval,  the  subcontract 
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shall  contain  appropriate  provisions  requiring  the  return  of  all  Government 
property  in  as  good  condition  as  when  received,  except  for  reasonable  wear 
and  tear  or  for  the  utilization  of  the  property  in  accordance  with  the 
provisions  of  the  prime  contract. 

(2)  The  Contractor  shall  be  responsible  for  any  loss  or  damage  (i)  to 
the  extent  specifically  provided  in  the  clause  or  clauses  of  this  contract 
designated  in  the  schedule,  or  (ii)  which  result  from: 

(A)  willful  misconduct  or  lack  of  good  faith  of  any  of  the 
Contractor's  managerial  personnel;  or 

(B)  a  failure  on  the  part  of  the  Contractor,  due  to  willful 
misconduct  or  lack  of  good  faith  of  the  Contractor's  managerial  personnel, 

(i)  to  maintain  and  administer  the  program  for  maintenance, 
repair,  protection,  and  preservation  of  the  Government  property  as  required 
by  paragraph  (f)  hereof,  or  (ii)  t0  establish,  maintain  and  administer  a 
system  for  control  of  Government  property  as  required  by  paragraph  (d)  of 
this  clause. 

Any  failure  of  the  Contractor  to  act,  as  provided  in  this  (B),  shall 
be  conclusively  presumed  to  be  a  failure  resulting  from  willful  misconduct, 
or  lack  of  good  faith  on  the  part  of  one  of  the  Contractor's  managerial 
personnel  if  the  Contractor  is  notified  by  the  Contracting  Officer  by 
registered  or  certified  mail  addressed  to  one  of  the  Contractor's  managerial 
personnel,  of  the  Government  disapproval,  withdrawal  of  approval,  or  non- 
acceptance  of  the  Contractor's  program  or  system.  In  such  event,  it  shall 
be  presumed  that  any  loss  of  damage  to  Government  property  resulted  from 
such  failure.  The  Contractor  shall  be  liable  for  such  loss  or  damage  unless 
he  can  establish  by  clear  and  convincing  evidence  that  such  loss  or  damage 
did  not  result  from  his  failure  to  maintain  an  approved  program  or  system, 
or  occurred  during  such  time  as  an  approved  program  or  system  for  control 
of  Government  property  was  maintained. 

The  term  "Contractor's  managerial  personnel"  as  used  herein  means  the 
Contractor's  directors,  officers  and  any  of  his  managers,  superintendents, 
or  other  equivalent  representatives  who  have  supervision  or  direction  of: 

(i)  all  or  substantially  all  of  the  Contractor's  business; 

(ii)  all  or  substantially  all  of  the  Contractor’s  operation  at 
any  one  plant  or  separate  location  at  which  the  contract  is  being 
performed;  or 

(iii)  a  separate  and  complete  major  industrial  operation  in 
connection  with  the  performance  of  this  contract. 

(3)  The  Contractor  represents  that  he  is  not  including  in  the  price 
hereunder,  and  agrees  that  he  will  not  hereafter  include  in  any  price  to 
the  Government,  any  charge  or  reserve  for  insurance  (including  any  self 
Insurance  funds  or  reserve)  covering  loss  or  destruction  of  or  damage  to 
the  Government  property. 


(4)  Upon  the  happening  of  loss  or  destruction  of  or  damage  to  any 
Government  property  caused  by  an  excepted  peril ,  the  Contractor  shall 
notify  the  Contracting  Officer  thereof,  and  shall  communicate  with  the  Loss 
and  Salvage  Organization,  if  any,  nov.  or  hereafter  designated  by  the 
Contracting  Officer,  and  with  the  assistance  of  the  Loss  and  Salvage 
Organization  so  designated  (unless  the  Contracting  Officer  has  directed 
that  no  such  organization  be  employed),  shall  take  all  reasonable  steps  to 
protect  the  Government  property  from  further  damage,  separate  the  damaged 
and  undamaged  Government  property,  put  all  the  Government  property  in  the 
best  possible  order,  and  furnish  to  the  Contracting  Officer  a  statement  of: 

(i)  the  lost,  destroyed,  and  damaged  Government  property; 

(ii)  the  time  and  origin  of  the  loss,  destruction,  or  damage; 

(iii)  all  known  interests  in  commingled  property  of  which  the 
Government  property  is  a  part;  and 

(iv)  the  insurance,  If  any,  covering  any  part  of  the  interest  in 
such  commingled  property. 

The  Contractor  shall  be  entitled  to  an  equitable  adjustment  in  the  contract 
price  for  the  expenditures  made  by  him  In  performing  his  obligations  under 
this  subparagraph  (4 ) ( i ncl udi ng  charges  made  to  the  Contractor  by  the  Loss 
and  Salvage  Organization,  except  any  of  such  charges  the  payment  of  which 
the  Government  has,  at  its  option,  assumed  directly),  in  accordance  with 
the  procedures  provided  for  in  the  "Changes"  clause  of  this  contract. 

(5)  With  the  approval  of  the  Contracting  Officer  after  loss  or 
destruction  of  or  damage  to  Government  property;  and  subject  to  such 
conditions  and  limitations  as  may  be  Imposed  by  the  Contracting  Officer, 
the  Contractor  may,  in  order  to  minimize  the  loss  to  the  Government  or  In 
order  to  permit  resumption  of  business  or  Ihe  like,  sell  for  the  account  of 
the  Government  any  item  of  Government  property  which  has  been  damaged 
beyond  practicable  repair,  or  which  Is  so  commingled  or  combined  with  pro¬ 
perty  of  others,  including  the  Contractor,  the  separation  is  impracticable. 

(6)  In  the  event  the  Contractor  Is  reimbursed  or  compensated  for  any 
loss  or  destruction  of  or  damage  to  the  Government  property,  he  shall 
equitably  reimburse  the  Government.  The  Contractor  shall  do  nothing  to 
prejudice  the  Government's  rights  to  recover  against  third  parties  for  any 
such  loss,  destruction  or  damage  and,  upon  the  request  of  the  Contracting 
Officer,  shall  at  the  Government's  expense,  furnish  to  the  Government  all 
reasonable  assistance  and  cooperation  (Including  the  prosecution  of  suit 
and  the  execution  of  Instruments  of  assignment  In  favor  of  the  Government) 
In  obtaining  recovery.  In  addition,  where  a  subcontractor  has  been 
relieved  from  liability  for  any  loss  or  destruction  of  or  damage  to  the 
Government  property,  the  Contractor  shall  enforce  the  liability  of  the  sub¬ 
contractor  for  such  loss  or  destruction  of  or  damage  to  the  Government 
property  for  the  benefit  of  the  Government. 

(7)  If  this  contract  is  for  the  development,  production,  modification, 
maintenance,  or  overhaul  of  aircraft,  or  otherwise  Involves  the  furnishing 


of  aircraft  by  the  Government,  the  "Ground  and  Flight  Risk"  clause  of  this 
contract  shall  control,  to  the  extent  it  is  applicable,  in  the  case  of  loss 
or  destruction  of,  or  damage  to,  aircraft.  (1978  Sep) 

GOVERNMENT  PROPERTY  (COST  REIMBURSEMENT) 

Risk  of  Loss  Provision  OAR  7-203.21  (1970  Sep) 

(g)  RISK  OF  LOSS. 

(1)  The  Contractor  shall  not  be  liable  for  any  loss  or  damage  to 
the  Government  property,  or  for  expenses  incidental  to  such  loss  or  damage, 
except  that  the  Contractor  shall  be  responsible  for  any  such  loss  or  damage 
(including  expenses  incidental  thereto): 

(i)  which  results  from  willful  misconduct  or  lack  of  good  faith 
on  the  part  of  any  one  of  the  Contractor's  directors  or  officers,  or  on  the 
part  of  any  of  his  managers,  superintendents,  or  other  equivalent 
representatives,  who  has  supervision  or  direction  of- 


or 


(A)  all  or  substantially  all  of  the  Contractor's  business; 


(B)  all  or  substantially  all  of  the  Contractor's 
operations  at  any  one  plant  or  separate  location,  in  which  this  contract  is 
being  performed;  or 

(C)  a  separate  or  complete  major  industrial  operation  in 
connection  with  the  performance  of  this  contract; 

(11)  due  to  the  willful  misconduct  or  lack  of  good  faith  on  the 
Contractor,  due  to  the  willful  misconduct  or  lack  of  good  faith  on  the  part 
of  any  of  his  directors,  officers,  or  other  respresentati ves  mentioned  in 
subparagraph  (1)  above- 

(A)  to  maintain  and  administer,  in  accordance  with  sound 
Industrial  practice,  the  program  for  utilization,  maintenance,  repair, 
protection  and  preservation  of  Government  property  as  required  by  paragraph 
(f)  hereof,  o^  to  take  all  reasonable  steps  to  comply  with  any  appropriate 
written  direction  of  the  Contracting  Officer  under  paragraph  (f)  hereof;  or 

(B)  to  establish,  maintain  and  administer,  in  accordance 
with  (d)  above,  a  system  for  control  of  Government  property; 

( 1 i 1 )  for  which  the  Contractor  is  otherwise  responsible  under  the 
express  terms  of  the  clause  or  clauses  designated  in  the  Schedule; 

(1v)  which  results  from  a  risk  expressly  required  to  be  insured 
under  this  contract,  but  only  to  the  extent  of  the  insurance  so  required  to 
be  procured  and  maintained,  or  to  the  extent  of  Insurance  actually  procured 
and  maintained,  whichever  is  greater;  or 

(v)  which  results  from  a  risk  which  is  in  fact  covered  by 
Insurance  or  for  which  the  Contractor  is  otherwise  reimbursed,  but  only  to 
the  exent  of  such  insurance  or  reimbursement. 


Any  failure  of  the  Contractor  to  act,  as  providt'd  in  subparagraph  (ii) 
above,  shall  be  conclusively  presumed  to  be  a  failure  resulting  from 
willful  misconduct,  or  lack  of  good  faith  on  the  part  of  such  directors, 
officers,  or  other  representatives  mentioned  in  subparagraph  (i)  above,  if 
the  Contractor  is  notified  by  the  Contracting  Officer  by  registered  or 
certified  mail  addressed  to  one  of  such  directors,  officers,  or  other 
representatives,  of  the  Government's  disapproval,  withdrawal  of  approval, 
or  nonacceptance  of  the  Contractor's  program  or  system.  In  such  event  it 
shall  be  presumed  that  any  loss  or  damage  to  Government  property  resulted 
from  such  failure.  The  Contractor  shall  be  liable  for  such  loss  or  damage 
unless  he  can  establish  by  clear  and  convicing  evidence  that  such  loss  or 
damage  did  not  result  from  his  failure  to  maintain  an  approved  program  or 
system,  or  occurred  during  such  time  as  an  approved  program  or  system  for 
control  of  Government  property  was  maintained. 

If  more  than  one  of  the  above  exceptions  shall  be  applicable  in  any 
case,  the  Contractor's  liability  under  any  one  exception  shall  not  be 
limited  by  any  other  exception.  If  the  Contractor  transfers  Government 
property  to  the  possession  and  control  of  a  subcontractor,  the  transfer 
shall  not  affect  the  liability  of  the  Contractor  for  loss  or  destruction  of 
or  damage  to  the  property  as  set  forth  above.  However,  the  Contractor 
shall  require  the  subcontractor  to  assume  the  risk  of,  and  be  responsible 
for,  any  loss  or  destruction  of  or  damage  to  the  property  while  in  the 
latter's  possession  or  control,  except  to  the  extent  that  the  subcontract, 
with  the  prior  approval  of  the  Contracting  Officer,  provides  for  the  relief 
of  the  subcontractor  from  such  liability.  In  the  absence  of  such  approval, 
the  subcontract  shall  contain  appropriate  provisions  requiring  the  return 
of  all  Government  property  in  as  good  condition  as  when  received,  except 
for  reasonable  wear  and  tear  or  for  the  utilization  of  the  property  in 
accordance  with  the  provisions  of  the  prime  contract. 

(2)  The  Contractor  shall  not  be  reimbursed  for,  and  shall  not 
include  as  an  item  of  overhead,  the  cost  of  insurance  or  any  provision  for 
a  reserve,  covering  the  risk  of  loss  of  or  damage  to  the  Government 
property,  except  to  the  extent  that  the  Government  may  have  required  the 
Contractor  to  carry  such  insurance  under  any  other  provisions  of  this 
contract. 


(3)  Upon  the  happening  of  loss  or  destruction  of  or  damage  to  the 
Government  property,  the  Contractor  shall  notify  the  Contracting  Officer 
thereof,  and  shall  communicate  with  the  Loss  and  Salvage  Organization,  if 
any,  now  or  hereafter  designated  by  the  Contracting  Officer,  and  with  the 
assistance  of  the  Loss  and  Salvage  Organization  so  designated  (unless  the 
contracting  officer  has  designated  that  no  such  organization  be  employed), 
shall  take  all  reasonable  steps  to  protect  the  Government  property  from 
further  damage,  separate  the  damaged  and  undamaged  Government  property,  put 
all  the  Government  property  in  the  best  possible  order,  and  furnish  to  the 
Contracting  Officer  a  statement  of- 

(i)  the  lost,  destroyed  and  damaged  Government  property; 

(ii)  the  time  and  origin  of  the  loss,  destruction  or  damage; 

(iii)  all  known  interests  in  commingled  property  of  which  the 
Government  property  is  a  part;  and 
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(iv)  the  Insurance,  if  any,  covering  any  part  of  or  interest 
in  such  commingled  property. 

The  Contractor  shall  make  repairs  and  renovations  of  the  damaged  Government 
property  or  take  such  other  action,  as  the  Contracting  Officer  directs. 

(4)  In  the  event  the  Contractor  is  indemnified,  reimbursed,  or 
otherwise  compensated  for  any  loss  or  destruction  of  or  damage  to  the 
Government  property,  he  shall  use  the  proceeds  to  repair,  renovate  or 
replace  the  Government  property  involved,  or  shall  credit  such  proceeds 
against  the  cost  of  the  work  covered  by  the  contract,  or  shall  otherwise 
reimburse  the  Government,  as  directed  by  the  Contracting  Officer.  The 
Contractor  shall  do  nothing  to  prejudice  the  Government's  right  to  recover 
against  third  parties  for  any  such  loss,  destruction,  or  damage  and,  upon 
the  request  of  the  Contracting  Officer,  shall,  at  the  Government's  expense, 
furnish  to  the  Government  all  reasonable  assistance  and  cooperation 
(including  the  prosecution  of  suit  and  the  execution  of  instruments  of 
assignment  in  favor  of  the  Government)  in  obtaining  recovery.  In  addition, 
where  the  subcontractor  has  not  been  relieved  from  liability  from  any  loss 
or  destruction  of  or  damage  to  Government  property,  the  Contractor  shall 
enforce  the  liability  of  the  subcontractor  for  such  loss  or  destruction  of 
or  damage  to  the  Government  property  for  the  benefit  of  the  Government. 

*(5)  If  this  contract  is  for  the  development,  production, 
modification,  maintenance,  or  overhaul  of  aircraft,  or  otherwise  involves 
the  furnishing  of  aircraft  by  the  Government,  the  clause  of  this  contract 
entitled  "Flight  Risks"  shall  control,  to  the  extent  it  is  applicable,  in 
the  case  of  loss  or  destruction  of,  or  damage  to,  aircraft.  (*This  sub- 
paragraph  may  be  omitted  where  it  is  clearly  inapplicable.)*** 

SUBCONTRACTS  (1977  Apr)  DAR  7-104.23 

***(The  provisions  of  this  cluase  do  not  apply  to  firm  fixed-price 
contracts  and  fixed-price  contracts  with  economic  price  adjustment 
provisions.  However,  the  clause  does  apply  to  unpriced  modifications  under 
such  contracts. ) 

(a)  As  used  in  this  clause,  the  term  "subcontract"  includes  purchase 
orders. 

(b)  The  Contractor  shall  notify  the  Contracting  Officer  reasonably  in 
advance  of  entering  into  any  subcontract  if  any  Contractor's  procurement 
system  has  not  been  approved  by  the  Contracting  Officer  and  if  the 
subcontract: 

(i)  is  to  be  a  cost-reimbursement,  time  and  materials,  or  labor- 
hour  contract  which  it  is  estimated  will  involve  an  amount  in  excess  of  ten 
thousand  dollars  ($10,000)  including  any  fee; 

(ii)  is  proposed  to  exceed  one  hundred  thousand  dollars 
($100,000);  or 

(iii)  is  one  of  a  number  of  subcontracts,  under  this  contract 
with  a  single  subcontractor  for  the  same  or  related  suppliers  or  services 


which,  in  the  aggregate,  are  expected  to  exceed  one  hundred  thousand 
dollars  ($100,000). 

c.  The  advance  notification  required  by  paragraph  (b)  above  shall 
i nclude: 

(i)  a  description  of  the  supplies  or  services  to  be  called  for  by 
the  subcontract; 

(ii)  identification  of  the  proposed  subcontractor  and  an  explana¬ 
tion  of  why  and  how  the  proposed  subcontractor  was  selected,  including  the 
competition  obtained; 

(iii)  the  proposed  subcontract  price,  together  with  the 
Contractor's  cost  or  price  analysis  thereof; 

(iv)  the  subcontractor's  current,  complete,  and  accurate  cost  or 
pricing  data  and  Certificate  of  Current  Cost  or  Pricing  Data,  when  such 
data  and  certificates  are  required,  by  other  provisions  of  this  contract, 
to  be  obtained  from  the  subcontractor. 

(v)  identification  of  the  type  of  subcontract  to  be  used; 

(vi)  a  memorandum  of  negotiation  which  sets  forth;  the  principal 
elements  of  the  subcontract  price  negotiations.  A  copy  of  this  memorandum 
shall  be  retained  in  the  contractor's  file  for  the  use  of  Government 
reviewing  authorities.  The  memorandum  shall  be  in  sufficient  detail  to 
reflect  the  most  significant  considerations  controlling  the  establishment 
of  initial  or  revised  prices.  The  memorandum  should  include  an  explanation 
of  why  cost  or  pricing  data  was  or  was  not  required,  and  if  it  was  not 
required  in  the  case  of  any  price  negotiation  in  excess  of  $100,000,  a 
statement  of  the  basis  for  determining  that  the  price  resulted  from  or  was 
based  on  adequate  price  competition,  established  catalog  or  market  prices 
of  commercial  items  sold  in  substantial  quantities  to  the  general  public, 
or  prices  set  by  law  or  regulation.  If  cost  or  pricing  data  was  submitted 
and  a  current  Certificate  of  Cost  or  Pricing  Data  was  required,  the 
memorandum  shall  reflect  the  extent  of  which  reliance  was  not  placed  upon 
the  factual  cost  or  pricing  data  submitted  and  the  extent  of  which  this 
data  was  not  used  by  the  contractor  in  determining  the  total  price  objective 
and  in  negotiating  the  final  price.  The  memorandum  shall  also  reflect  the 
extent  to  which  it  was  recognized  in  the  negotiation  that  any  cost  or 
pricing  data  submitted  by  the  subcontractor  was  not  accurate,  complete,  or 
current;  the  action  taken  by  the  contractor  and  the  subcontractor  as  a 
result;  and  the  effect,  if  any,  of  such  defective  data  on  the  total  price 
negotiated.  Where  the  total  price  negotiated  differs  significantly  from 
the  contractor's  total  objective,  the  memorandum  shall  explain  this 
difference: 

(vil)  when  Incentives  are  used,  the  memorandum  of  negotiation 
shall  contain  an  explanation  of  the  Incentive  fee  profit  plan  identifying 
each  critical  performance  element,  management  decisions  used  to  quantify 
each  Incentive  element,  reasons  for  Incentives  on  particular  performance 
characteristics,  and  a  brief  summary  of  trade-off  possibilities  considered 
as  to  cost,  performance,  and  time;  and 
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(viii)  the  Subcontractor's  Disclosure  Statement  or  Certificate 
relating  to  Cost  Accounting  Standards  when  such  data  are  required  by  other 
provisions  of  this  contract  to  be  obtained  from  the  subcontractor. 

(d)  The  Contractor  shall  not  enter  into  any  subcontract  for  which 
advance  notification  to  the  Contracting  Officer  is  required  by  this  clause, 
without  the  prior  written  consent  of  the  Contracting  Officer;  provided  that 
the  Contracting  Officer,  in  his  discretion,  may  ratify  in  writing  any 
subcontract.  Such  ratification  shall  constitute  the  consent  of  the 
Contracting  Officer  required  by  this  paragraph. 

(e)  Neither  consent  by  the  Contracting  Officer  to  any  subcontract  or 
any  provisions  thereof  nor  approval  of  the  Contractor's  procurement  system 
shall  be  construed  to  be  a  determination  of  the  acceptability  of  any  sub¬ 
contract  price  or  of  any  amount  paid  under  any  subcontract  or  to  relieve 
the  Contractor  of  any  responsibility  for  performing  this  contract,  unless 
such  approval  or  consent  specifically  provides  otherwise. 

(f)  The  Contractor  agrees  that  no  subcontract  placed  under  this 
contract  shall  provide  for  payment  of  a  cost-plus-a-percentage-of-cost 
basis. 

(g)  The  Government  reserves  the  right  to  perform  contractor  procure¬ 
ment  systems  reviews  as  set  for  in  OAR  Section  XXIII. 

OISPOSAL  OF  SURPLUS  PROPERTY 

(supervision  and  direction) 

Sec.  203.  (a)  Except  as  otherwise  provided  in  this  section,  the 
administrator  shall  have  supervision  and  direction  over  the  disposition  of 
surplus  property.  Such  property  shall  be  disposed  of  to  such  extent,  at 
such  time  in  such  areas,  by  such  agencies,  at  such  terms  and  conditions, 
and  in  such  manner,  as  may  be  prescribed  in  or  pursuant  to  this  act. 

DISPUTES  CLAUSE  (1  Jun  80)(0FPP) 

(a)  This  contract  is  subject  to  the  Contract  Disputes  Act  of  1978 
(P.L.  95-563). 

(b)  Except  as  provided  in  the  Act,  all  disputes  arising  under  or 
relating  to  this  contract  shall  be  resolved  in  accordance  with  this  clause. 

(c)  (i)  As  used  herein,  "claim"  means  a  written  demand  or  assertion 
by  one  of  the  parties  seeking,  as  a  legal  right,  the  payment  of  money, 
adjustment  or  interpretation  of  contract  terms,  or  other  relief,  arising 
under  or  relating  to  this  contract. 

(ii)  A  voucher,  invoice,  or  request  for  payment  that  is  not  in 
dispute  when  submitted  is  not  a  claim  for  the  purposes  of  the  Act. 

However,  where  such  submission  Is  subsequently  not  acted  upon  in  a  reason¬ 
able  time,  or  disputed  either  as  to  liability  or  amount,  it  may  be  converted 
to  a  claim  pursuant  to  the  Act. 


(ill)  A  claim  by  the  contractor  shall  be  made  in  writing  and 
submitted  to  the  contracting  officer  for  decision.  A  claim  by  the 
Government  against  the  contractor  shall  be  subject  to  a  decision  by  the 
Contracting  Officer. 

(d)  For  contractor  claims  of  more  than  $50,000,  the  contractor  shall 

submit  with  the  claim  a  certification  that  the  claim  is  made  in  good  faith; 

the  supporting  data  are  accurate  and  complete  to  the  best  of  the 

contractor's  knowledge  and  belief;  and  the  amount  requested  accurately 
reflects  the  contract  adjustment  for  which  the  contractor  believes  the 
Government  is  liable.  The  certification  shall  be  executed  by  the  contractor 
if  an  individual.  When  the  contractor  is  not  an  individual,  the 
certification  shall  be  executed  by  a  senior  company  official  in  charge  at 

the  contractor's  plant  or  location  involved  or  by  an  officer  or  general 

partner  of  the  contractor  having  overall  responsibility  for  the  conduct  of 
the  contractor's  affairs. 

(e)  For  contractor  claims  of  $50,000  or  less,  the  Contracting  Officer 
must  render  a  decision  within  60  days.  For  contractor  claims  in  excess  of 
$50,000,  the  Contracting  Officer  must  decide  the  claim  within  60  days  or 
notify  the  contractor  of  the  date  when  the  decision  will  be  made. 

(f)  The  Contracting  Officer's  decision  shall  be  final  unless  the 
contractor  appeals  or  files  a  suit  as  provided  in  the  Act. 

(g)  The  authority  of  the  Contracting  Officer  under  the  Act  does  not 
extend  to  claims  or  disputes  which  by  statute  or  regulation  other  agencies 
are  expressly  authorized  to  decide. 

(h)  Interest  on  the  amount  found  due  on  a  contractor  claim  shall  be 
paid  from  the  date  the  claim  is  received  by  the  Contracting  Officer  until 
the  date  of  payment. 

(i)  Except  as  the  parties  may  otherwise  agree,  pending  final  resolution 
of  a  claim  by  the  contractor  arising  under  the  contract,  the  contractor 
shall  proceed  diligently  with  the  performnce  of  the  contract  in  accordance 
with  the  contracting  officer's  decision. 


•  ;  7 
k.> 

m 

rM 


^V.'  VV*  * 1  y*z*~m .•  * v,.’,;.\o *>  \*  •  >/ . •  .* .*? >; .  -7 


V  v 

*  *  *  • 

O  v 

*  •  J 


-.•  •>  -.-'J 

•  ~J 


>  , 


>• 


* «.  • 

*■;•: 

r«  •, 

L-Nj 


.V 


fej 


U^U 


l&i 

9C 


*  .  *» 

*  /'j 

•>. 

V/, 

/*•» 

no 


k-S 

Wv 
■A 
k  s> 
'•v 
« •  *.* 

*% 


Appendix  E 
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CHAPTER  ONE 


TITLES  OF  UNITED  STATES  CODE 


1.  General  Provisions. 

2.  The  Congress. 

3.  The  President. 

4.  Flag  and  Seal,  Seat  of  Government,  and  the  States. 
3.  Executive  Departments  and  Government  Officers 

and  Employees. 

6.  Official  and  Penal  Bonds. 

7.  Agriculture. 

8.  Aliens  and  Nationality. 

9.  Arbitration. 

10.  Armed  Forces. 

11.  Bankruptcy. 

12.  Banks  and  Banking. 

13.  Census. 

14.  Coast  Guard. 

15.  Commerce  and  Trade. 

16.  Conservation. 

17.  Copyrights. 

18.  Crimes  A  Criminal  Procedure. 

19.  Customs  Duties. 

20.  Education. 

21.  Food  and  Drugs. 

22.  Foreign  Relations  and  Intercourse. 

23.  Highways. 

24.  Hospitals,  Asylums,  and  Cemeteries. 

25.  Indians. 


26.  Internal  Revenue  Code. 

27.  Intoxicating  Liquors. 

28.  Judiciary  and  Judicial  Procedure. 

29.  Labor. 

30.  Mineral  Lands  A  Mining. 

31.  Money  and  Finance. 

32.  National  Guard. 

33.  Navigation  and  Navigable  Waters. 

34.  Navy  (See  Title  10,  Armed  Forces). 

33.  Patents. 

36.  Patriotic  Societies  and  Observances. 

37.  Pay  and  Allowances  of  the  Uniformed  Services. 

38.  Veterans’  Benefits. 

39.  The  Postal  Service. 

40.  Public  Buildings,  Property,  and  Works. 

41.  Public  Contracts. 

42.  The  Public  Health  and  Welfare. 

43.  Public  Lands. 

44.  Public  Printing  and  Documents. 

45.  Railroads. 

46.  Shipping. 

47.  Telegraphs,  Telephones,  and  Radiotelegraphs. 

48.  Territories  and  Insular  Possessions. 

49.  Transportation. 

50.  War  and  National  Defense. 


DEPARTMENT  OF  ENERGY 


/ 


42  USC  (  7101,  et  seq 
Pub  L.  95—91,  Aug  4,  1977 

SUBCHAPTER  I— DECLARATION  OF  FINDINGS 
AND  PURPOSES 


(7111.  Congressional  findings 
The  Congress  of  the  United  States  finds  that — 

(1)  the  United  States  faces  an  increasing  shortage  of 
nonrenewable  energy  resources; 

(2)  this  energy  shortage  and  our  increasing  dependence 
on  foreign  energy  supplies  present  a  serious  threat  to  the 
national  security  of  the  United  States  and  to  the  health, 
safety  and  welfare  of  its  citizens; 

(3)  a  strong  national  energy  program  is  needed  to  meet 
the  present  and  future  energy  needs  of  the  Nation 
consistent  with  overall  national  economic,  environmental 
and  social  goals; 

(4)  responsibility  for  energy  policy,  regulation,  and 
research,  development  and  demonstration  is  fragmented 
in  many  departments  and  agencies  and  thus  does  not  allow 
for  the  comprehensive,  centralized  focus  necessary  for 
effective  coordination  of  energy  supply  and  conservation 
programs;  and 

(5)  formulation  and  implementation  of  a  national 
energy  program  require  the  integration  of  major  Federal 
energy  functions  into  a  single  department  in  the  executive 
branch. 

PubL.  95— 91,  Title  I.  f  101,  Aug  4,  1977. 91  Slat  567. 

I  7112.  Congressional  declaration  of  purpose 

The  Congress  therefore  declared  that  the  establishment  of 
a  Department  of  Energy  is  in  the  public  interest  and  will 
promote  the  general  welfare  by  assuring  coordinated  and 
effective  administration  of  Federal  energy  policy  and 
programs.  It  is  the  purpose  of  this  chapter — 

(1)  to  establish  a  Department  of  Energy  in  the 
executive  branch; 

(2)  to  achieve,  through  the  Department,  effective 
management  of  energy  functions  of  the  Federal 
Government,  including  consultation  with  the  heads  of 
other  Federal  departments  and  agencies  in  order  to 
encourage  them  to  establish  and  observe  policies 
consistent  with  a  coordinated  energy  policy,  and  to 
promote  maximum  possible  energy  conservation 


measures  in  connection  with  the  activities  within  their 
respective  jurisdictions; 

(3)  to  provide  for  a  mechanism  through  which  a 
coordinated  national  energy  policy  can  be  formulated  and 
implemented  to  deal  with  the  short-,  mid-  and  long-term 
energy  problems  of  the  Nation;  and  to  develop  plans  and 
programs  for  dealing  with  domestic  energy  production 
and  import  shortages; 

(4)  to  create  and  implement  a  comprehensive  energy 
conservation  strategy  that  will  receive  the  highest  priority 
in  the  national  energy  program; 

(5)  to  carry  out  the  planning,  coordination,  support, 
and  management  of  a  balanced  and  comprehensive  energy 
research  and  development  program,  including — 

(A)  assessing  the  requirements  for  energy  research 
and  development; 

(B)  developing  priorities  necessary  to  meet  those 
requirements; 

(C)  undertaking  programs  for  the  optimal 
development  of  the  various  forms  of  energy  production 
and  conservation;  and 

(D)  disseminating  information  resulting  from  such 
programs,  including  disseminating  information  on  the 
commercial  feasibility  and  use  of  energy  from  fossil, 
nuclear,  solar,  geothermal,  and  other  energy 
technologies; 

(6)  to  place  major  emphasis  on  the  development  and 
commercial  use  of  solar,  geothermal,  recycling  and  other 
technologies  utilizing  renewable  energy  resources; 

(7)  to  continue  and  improve  the  effectiveness  and 
objectivity  of  a  central  energy  data  collection  and  analysis 
program  within  the  Department; 

(8)  to  facilitate  establishment  of  an  effective  strategy 
for  distributing  and  allocating  fuels  in  periods  of  short 
supply  and  to  provide  for  the  administration  of  a  national 
energy  supply  reserve; 

(9)  to  promote  the  interests  of  consumers  through  the 
provision  of  an  adequate  and  reliable  supply  of  energy  at 
the  lowest  reasonable  cost; 

(10)  to  establish  and  implement  through  the 
Department,  in  coordination  with  the  Secretaries  of  State, 
Treasury,  and  Defense,  policies  regarding  intemation"' 
energy  issues  that  have  a  direct  impact  on  research, 
development,  utilization,  supply,  and  conservation  of 
energy  in  the  United  States  and  to  undertake  activities 
involving  the  integration  of  domestic  and  foreign  policy 
relating  to  energy,  including  provision  of  independent 
technical  advice  to  the  President  on  international 
negotiations  involving  energy  resources,  energy 
technologies,  or  nuclear  weapons  issues,  except  that  the 
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Secretary  of  State  shall  continue  to  exercise  primary 
authority  for  the  conduct  of  foreign  policy  relating  to 
energy  and  nuclear  nonproliferation,  pursuant  to  policy 
guidelines  established  by  the  President; 

(1 1)  to  provide  for  the  cooperation  of  Federal,  State, 
and  local  governments  in  the  development  and 
implementation  of  national  energy  policies  and  programs; 

(12)  to  foster  and  assure  competition  among  parties 
engaged  in  the  supply  of  energy  and  fuels; 

(13)  to  assure  incorporation  of  national  environmental 
protection  goals  in  the  formulation  and  implementation  of 
energy  programs,  and  to  advance  the  goals  of  restoring, 
protecting,  and  enhancing  environmental  quality,  and 
assuring  public  health  and  safety; 

(14)  to  assure,  to  the  maximum  extent  practicable,  that 
the  productive  capacity  of  private  enterprise  shall  be 
utilized  in  the  development  and  achievement  of  the 
policies  and  purposes  of  this  chapter, 

(13)  to  provide  for,  encourage,  and  assist  public 
participation  in  the  development  and  enforcement  of 
national  energy  programs; 

(16)  to  create  an  awareness  of,  and  responsibility  for, 
the  fuel  and  energy  needs  of  rural  and  urban  residents  as 
such  needs  pertain  to  home  heating  and  cooling, 
transportation,  agricultural  production,  electrical 
generation,  conservation,  and  research  and  development; 

(17)  to  foster  insofar  as  possible  the  continued  good 
health  of  the  Nation's  small  business  firms,  public  utility 
districts,  municipal  utilities,  and  private  cooperatives 
involved  in  energy  production,  transportation,  research, 
development,  demonstration,  marketing,  and 
merchandising;  and 

(18)  to  provide  for  the  administration  of  the  functions 
of  the  Energy  Research  and  Development  Administration 
related  to  nuclear  weapons  and  national  security  which 
are  transferred  to  the  Department  by  this  chapter. 

PubL.  95— 91.  Tide  I,  8  102,  Aug  4,  1977, 91  Stat  567. 

8  7113.  Relationship  with  States 

Whenever  any  proposed  action  by  the  Department 
conflicts  with  the  energy  plan  of  any  State,  the 
Department  shall  give  due  consideration  to  the  needs  of 
such  State,  and  where  practicable,  shall  attempt  to  resolve 
such  conflict  through  consultations  with  appropriate  State 
officials.  Nothing  in  this  chapter  shall  affect  the  authority 
of  any  State  over  matters  exclusively  within  its 
jurisdiction. 

Pub  L.  95— 91,  Title  1,  8  103,  Aug  4,  1977,  92  Stat  569 

SUBCHAPTER  II— ESTABLISHMENT  OF  THE 
DEPARTMENT 

8  7181.  Establishment 

There  is  hereby  established  at  the  seat  of  government  an 
executive  department  to  be  known  as  the  Department  of 
Energy.  There  shall  be  at  the  head  of  the  Department  a 


Secretary  of  Energy  (hereinafter  in  this  Act  reterTed  to  as 
the  "Secretary"),  who  shall  be  appointed  by  the 
President  by  and  with  the  advice  and  consent  of  the 
Senate.  The  Department  shall  be  administered,  in 
accordance  with  the  provisions  of  this  chapter,  under  the 
supervision  and  direction  of  the  Secretary. 

Pub  L.  95— 91,  Title  U.  §  201  Aug  4,  1977, 91  Stat  569. 

8  7132.  Principal  officers 

(a)  There  shall  be  in  the  Department  a  Deputy 
Secretary,  who  shall  be  appointed  by  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate,  and  who 
shall  be  compensated  at  the  rate  provided  for  level  II  of  the 
Executive  Schedule  under  section  5313  of  Title  5.  The 
Deputy  Secretary  shall  act  for  and  exercise  the  functions 
of  the  Secretary  during  the  absence  or  disability  of  the 
Secretary  or  in  the  event  the  office  of  Secretary  becomes 
vacant.  The  Secretary  shall  designate  the  order  in  which 
the  Under  Secretary  and  other  officials  shall  act  for  and 
perform  the  functions  of  the  Secretary  during  the  absence 
or  disability  of  both  the  Secretary  and  Deputy  Secretary  or 
in  the  event  of  vacancies  in  both  of  those  offices. 

(b)  There  shall  be  in  the  Department  an  Under 
Secretary  and  a  General  Counsel,  who  shall  be  appointed 
by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  and  who  shall  perform  such  functions  and  duties 
as  the  Secretary  shall  prescribe.  The  Under  Secretary 
shall  bear  primary  responsibility  for  energy  conservation. 
The  Under  Secretary  shall  be  compensated  at  the  rate 
provided  for  level  111  of  the  Executive  Schedule  under 
section  5314  of  Title  5,  and  the  General  Counsel  shall  be 
compensated  at  the  rate  provided  for  level  IV  of  the 
Executive  Schedule  under  section  5315  of  Title  5. 


Pub  L.  95 — 91,  Title  U,  8  202,  Aug  4,  1977, 91  Stat  569. 

8  7133.  Assistant  Secretaries;  appointment  and 
confirmation;  identification  of  responsibilities 

8  7134.  Federal  Energy  Regulatory  Commission; 
compensation  of  Chairman  and  members 

There  shall  be  within  the  Department  a  Federal  Energy 
Regulatory  Commission  established  by  subchapter  IV  of 
this  chapter  (hereinafter  referred  to  in  this  chapter  as  the 
''Commission”).  The  Chairman  shall  be  compensated  at 
the  rate  provided  for  level  111  of  the  Executive  Schedule 
under  section  5314  of  Title  5.  The  other  members  of  the 
Commission  shall  be  compensated  at  the  rate  provided  for 
level  IV  of  the  Executive  Schedule  under  section  5315  of 
Title  5.  The  Chairman  and  members  of  the  Commission 
shall  be  individuals  who,  by  demonstrated  ability, 
background,  training,  or  experience,  are  specially 
qualified  to  assess  fairly  the  needs  and  concerns  of  all 
interests  affected  by  Federal  energy  policy. 
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Pub  L  95— 9 1, Title II,  5  204,  Aug 4, 1977,91  Stat  571 . 

§  7135  Energy  Information  Administration 

(a) (1)  There  shall  be  within  the  Department  an  Energy 
Information  Administration  to  be  headed  by  an 
Administrator  who  shall  be  appointed  by  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate,  and  who 
shall  be  compensated  at  the  rate  provided  for  in  level  IV  of 
the  Executive  Schedule  under  section  5315  of  Title  5.  The 
Administrator  shall  be  a  person  who,  by  reason  of 
professional  background  and  experience,  is  specially 
qualified  to  manage  an  energy  information  system. 

(2)  The  Administrator  shall  be  responsible  for 
carrying  out  a  central,  comprehensive,  and  unified  energy 
data  and  information  program  which  will  collect, 
evaluate,  assemble,  analyze,  and  disseminate  data  and 
information  which  are  relevant  to  energy  resource 
reserves,  energy  production,  demand,  and  technology, 
and  related  economic  and  statistical  information ,  or  which 
are  relevant  to  the  adequacy  of  energy  resources  to  meet 
demands  in  the  near  and  longer  term  future  for  the 
Nation's  economic  and  social  needs. 

(b)  The  Secretary  shall  delegate  to  the  Administrator 
(which  delegation  may  be  on  a  nonexclusive  basis  as  the 
Secretary  may  determine  may  be  necessary  to  assure  the 
faithful  execution  of  his  authorities  and  responsibilities 
under  law)  the  functions  vested  in  him  by  law  relating  to 
gathering,  analysis,  and  dissemination  of  energy 
information  (as  defined  in  section  796  of  Title  15)  and  the 
Administrator  may  act  in  the  name  of  the  Secretary  for  the 
purpose  of  obtaining  enforcement  of  such  delegated 
functions. 

(c)  In  addition  to,  and  not  in  limitation  of  the  functions 
delegated  to  the  Administrator  pursuant  to  other 
subsections  of  this  section,  there  shall  be  vested  in  the 
Administrator,  and  he  shall  perform,  the  functions 
assigned  to  the  Director  of  the  Office  of  Energy 
Information  and  Analysis  under  subchapter  II  of  chapter 
I6B  of  Title  15,  and  the  provisions  of  sections  790b(d) 
and  790h  of  Title  15  shall  be  applicable  to  the 
Administrator  in  the  performance  of  any  function  under 
this  chapter. 

(d)  The  Administrator  shall  not  be  required  to  obtain 
the  approval  of  any  other  officer  or  employee  of  the 
Department  in  connection  with  the  collection  or  analysis 
of  any  information;  nor  shall  the  Administrator  be 
required,  prior  to  publication,  to  obtain  the  approval  of 
any  other  officer  or  employee  of  the  United  States  with 
respect  to  the  substance  of  any  statistical  or  forecasting 
technical  reports  which  he  has  prepared  in  accordance 
with  law. 

(e)  The  Energy  Information  Administration  shall  be 
subject  to  an  annual  professional  audit  review  of 
performance  as  described  in  section  790d  of  Title  15. 

(0  The  Administrator  shall,  upon  request,  promptly 
provide  any  information  or  analysis  in  his  possession 
pursuant  to  this  section  to  any  other  administration, 
commission,  or  office  within  the  Department  which  such 
administration,  commission,  or  office  determines  relates 
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to  the  functions  of  such  administration,  commission,  or 
office. 

(g)  Information  collected  by  the  Energy  Information 
Administration  shall  be  cataloged  and,  upon  request,  any 
such  information  shall  be  promptly  made  available  to  the 
public  in  a  form  and  manner  easily  adaptable  for  public 
use,  except  that  this  subsection  shall  not  require 
disclosure  of  matters  exempted  from  mandatory 
disclosure  by  section  552(b)  of  Title  5  The  provisions  of 
section  796d  of  Title  15,  and  section  5916  of  this  title, 
shall  continue  to  apply  to  any  information  obtained  by  the 
Administrator  under  such  provisions. 

}  7136.  Economic  Regulatory  Administration; 
appointment  of  Administrator;  compensation; 
qualificatins;  function. 

(a)  There  shall  be  within  the  Department  an  Economic 
Regulatory  Administration  to  be  headed  by  an 
Administrator,  wlio  shall  be  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate,  and  wtv; 
shall  be  compensated  at  a  rate  provided  for  level  IV  of  the 
Executive  Schedule  under  section  5315  of  Title  5.  Such 
Administrator  shall  be,  by  demonstrated  ability, 
background,  training,  or  experience,  an  individual  who  is 
specially  qualified  to  assess  fairly  the  needs  and  concerns 
of  all  interests  affected  by  Federal  energy  policy.  The 
Secretary  shall  by  rule  provide  for  a  separation  of 
regulatory  and  enforcement  functions  assigned  to,  or 
vested  in,  the  Administration. 

(b)  Consistent  with  the  provisions  of  subchapter  IV  OF 
this  chapter,  the  Secretary  shall  utilize  the  Econmic 
Regulatory  Administration  to  administer  such  functions 
as  he  may  consider  appropriate. 

PubL.  95— 91.  Title  n,  §  206,  Aug  4, 1977, 91  Stat  574. 

5  7137.  Functions  of  Comptroller  General 

The  functions  of  the  Comptroller  General  of  the  United 
States  under  section  771  of  Title  15  shall  apply 
with  respect  to  the  monitoring  and  evaluation  of  all 
functions  and  activities  of  the  Department  under  this 
chapter  or  any  other  Act  administered  by  the  Department. 

Pub  L.  95— 91 ,  Title  II,  §  207,  Aug  4,  1 977, 9 1  Sut  574. 

7138.  Office  of  Inspector  General 


(a)(1)  There  shall  be  within  the  Department  an  Office 
of  Inspector  General  to  be  headed  by  an  Inspector 
General,  who  shall  be  appointed  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate,  solely  on  the 
basis  of  integrity  and  demonstrated  ability  and  without 
regard  to  political  affiliation.  The  Inspector  General  shall 
report  to,  and  be  under  the  general  supervision  of,  the 
Secretary  or,  to  the  extent  such  authority  is  delegated,  the 
Deputy  Secretary,  but  shall  not  be  under  the  control  of,  or 
subject  to  supervision  by,  any  other  offict  of  the 
Department. 

(2)  There  shall  also  be  in  the  Office  i  Deputy 
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Inspector  General  who  shall  be  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the 
Senate,  solely  on  the  basis  of  integrity  and  demonstrated 
ability  and  without  regard  to  political  affiliation.  The 
Deputy  shall  assist  the  Inspector  General  in  the 
administration  of  the  Office  and  shall,  during  the  absence 
or  temporary  incapacity  of  the  Inspector  General,  or 
during  a  vacancy  in  that  Office,  act  as  Inspector  General. 

(3)  The  Inspector  General  or  the  Deputy  may  be 
removed  from  office  by  the  President.  The  President  shall 
communicate  the  reasons  for  any  such  removal  to  both 
Houses  of  Congress. 

5  7139.  Office  of  Energy  Research;  establishment; 
apointment  of  Director;  compensation;  duties 

(a)  There  shall  be  within  the  Department  an  Office  of 
Energy  Research  to  be  headed  by  a  Director,  who  shall  be 
appointed  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  and  who  shall  be  compensated  at 
the  rate  provided  for  level  IV  of  the  Executive  Schedule 
under  section  3313  of  Title  3. 

(b)  It  shall  be  the  duty  and  responsibility  of  the 
Director — 

(1)  to  advise  the  Secretary  with  respect  to  the 
physical  research  program  transferred  to  the  Department 
from  the  Energy  Research  and  Development 
Administration; 

(2)  to  monitor  the  Department's  energy  research  and 
development  programs  in  order  to  advise  the  Secretary 
with  respect  to  any  undesirable  duplication  or  gaps  in  such 
programs; 

(3)  to  advise  the  Secretary  with  respect  to  the 
well-being  and  management  of  the  multipurpose 
laboratories  under  the  jurisdiction  of  the  Department, 
excluding  laboratories  that  constitute  part  of  the  nuclear 
weapons  complex; 

(4)  to  advise  the  Secretary  with  respect  to  education 
and  training  activities  required  for  effective  short-  and 
long-term  basic  and  applied  research  activities  of  the 
Department; 

(3)  to  advise  the  Secretary  with  respect  to  grants  and 
other  forms  of  financial  assistance  required  for  effective 
short-  and  long-term  basic  and  applied  research  activities 
of  the  Department;  and 

(6)  to  carry  out  such  additional  duties  assigned  to  the 
Office  by  the  Secretary  relating  to  basic  and  applied 
research,  including  but  not  limited  to  supervision  or 
support  of  research  activities  carried  out  by  any  of  the 
Assistant  Secretaries  designated  by  section  7133  of  this 
title,  as  the  Secretary  considers  advantageous. 

PubL.  95 — 91,  Title  11,5  209,  Aug  4. 1977,91  Stat577. 

f  7140.  Leasing  Liaison  Committee;  establishment; 
composition 

There  is  hereby  established  a  Leasing  Liaison 
Committee  which  shall  be  composed  of  an  equal  number 
of  members  appointed  by  the  Secretary  and  the  Secretary 
of  the  Interior. 


PubL.  95— 91. Title  II,  §210,  Aug4,  1977,91  Stat577. 

§  7141.  Off'cc  of  Minority  Economic  Impact 

(a)  There  shall  be  established  within  the  Department  an 
Office  of  Minority  Economic  Impact.  The  Office  shall  be 
headed  by  a  Director,  who  shall  be  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the 
Senate.  The  Director  shall  be  compensated  at  the  rate 
provided  for  level  IV  of  the  Executive  Schedule  under 
section  5315  of  Title  5. 

(b)  The  Director  shall  have  the  duty  and  responsibility 
to  advise  the  Secretary  on  the  effect  of  energy  policies, 
regulations,  and  other  actions  of  the  Department  and  its 
components  on  minorities  and  minority  business 
enterprises  and  on  ways  to  insure  that  minorities  are 
afforded  an  opportunity  to  participate  fully  in  the  energy 
programs  of  the  Department. 

SUBCHAPTER  HI— TRANSFERS  OF  FUNCTIONS 

5  7151.  General  transfers 

(a)  Except  as  otherwise  provided  in  this  chapter,  there 
are  hereby  transferred  to,  and  vested  in,  the  Secretary  all 
of  the  functions  vested  by  law  in  the  Administrator  of  the 
Federal  Energy  Administration  or  the  Federal  Energy 
Administration,  the  Administrator  of  the  Energy 
Research  and  Development  Administration  or  the  Energy 
Research  and  Development  Administration;  and  the 
functions  vested  by  law  in  the  officers  and  components  of 
either  such  Administration. 

(b)  Except  as  provided  in  subchapter  IV  of  this  chapter, 
there  are  hereby  transferred  to,  and  vested  in,  the 
Secretary  the  function  of  the  Federal  Power  Commission, 
or  of  the  members,  officers,  or  components  thereof.  The 
Secretary  may  exercise  any  power  described  in  section 
7172(a)(2)  of  this  title  to  the  extent  the  Secretary 
determines  such  power  to  be  necessary  to  the  exercise  of 
any  function  within  his  jurisdiction  pursuant  to  the 
preceding  sentence. 

Pub  L.  95—91 ,  Title  HI,  5  301 ,  Aug  4, 1977, 91  Slat  577. 

5  7151a.  Jurisdiction  over  matters  transferred  from 
Energy  Research  and  Development  Administration 

Notwithstanding  any  other  provision  of  law, 
jurisdiction  over  matters  transferred  to  the  Department  of 
Energy  from  the  Energy  Research  and  Development 
Administration  which  on  the  effective  date  of  such 
transfer  were  required  by  law,  regulation,  or 
administrative  order  to  be  made  on  the  record  after  an 
opportunity  for  an  agency  hearing  may  be  assigned  to  the 
Federal  Energy  Regulatory  Commission  or  retained  by 
the  Secretary  at  his  discretion. 

Pub  L.  95—238,  Title  1,  5  104(a),  Feb  25,  1978,  92  Slat 
53. 

5  7152.  Transfers  from  Department  of  the  Interior 


(aXl)  There  are  hereby  transferred  to,  and  vested  in, 
the  Secretary  all  functions  of  the  Secretary  of  the  Interior 
under  section  825s  of  Title  16,  and  all  other  functions  of 
the  Secretary  of  the  Interior,  and  officers  and  compnents 
of  the  Department  of  the  Interior,  with  respect  to— 

(A)  the  Southeastern  Power  Administration; 

(B)  the  Southwestern  Power  Administration; 

(C)  the  Alaska  Power  Administration; 

(D)  the  Bonneville  Power  Administration  includ¬ 
ing  but  limited  to  the  authority  contained  in 
the  Bonneville  Project  Act  of  1937  and  the 
Federal  Columbia  River  Transmission 
System  Act; 

(E)  the  power  marketing  functions  of  the  Bureau 
of  Reclamation,  including  the  construction, 
operation,  and  maintenance  of  transmission 
lines  and  attendant  facilities;  and 

(F)  the  transmission  and  disposition  of  the 
electric  power  and  energy  generated  at 
Falcon  Dam  and  Amistad  Dam,  international 
storage  reservoir  projects  on  the  Rio  Grande, 
pursuant  to  the  Act  of  June  18,  1954,  as 
amended  by  the  Act  of  December  23,  1 963. 


(2)  The  Southeastern  Power  Administration,  the 
Southwestern  Power  Administration,  the  Bonneville 
Power  Administration,  and  the  Alaska  Power 
Administration  shall  be  preserved  as  separate  and  distinct 
organizational  entitles  within  the  Department.  Each  such 
entity  shall  be  headed  by  an  Administrator  appointed  by 
the  Secretary.  The  functions  transferred  to  the  Secretary 
in  paragraphs  (1)(A),  (1)(B),  (1)(C),  and  (1XD)  shall  be 
exercised  by  the  Secretary,  acting  by  and  through  such 
Administrators.  Each  such  Administrator  shall  maintain 
his  principal  ofTice  at  a  place  located  in  the  region  served 
by  his  respective  Federal  power  marketing  entity. 

(3)  The  functions  transferred  in  paragraphs  (1XE) 
and  (IXF)  of  this  subsection  shall  be  exercised  by  the 
Secretary  acting  by  and  through  a  separate  and  distinct 
Administration  within  the  Department  which  shall  be 
headed  by  an  Administrator  appointed  by  the  Secretary. 
The  Administrator  shall  establish  and  shall  maintain  such 
regional  offices  as  necessary  to  facilitate  the  performance 
of  such  functions.  Neither  the  transfer  of  functions 
effected  by  paragraph  ( 1 XE)  of  this  subsection  nor  any 
changes  in  cost  allocation  or  project  evaluation  standards 
shall  be  deemed  to  authorize  the  reallocation  of  joint  costs 
of  multipurpose  facilities  heretofore  allocated  unless  and 
to  the  extent  that  such  change  is  hereafter  approved  by 
Congress. 

(b)  There  are  hereby  transferred  to,  and  vested  in,  the 
Secretary  the  functions  of  the  Secretary  of  the  Interior  to 
promulgate  regulations  under  the  Outer  Continental  Shelf 
Lands  Act,  the  Mineral  Lands  Leasing  Act,  the  Mineral 
Leasing  Act  for  Acquired  Lands,  the  Geothermal  Steam 
Act  of  1970,  and  the  Energy  Policy  and  Conservation 
Act,  which  relate  to  the — 

(I)  fostering  of  competition  for  Federal  leases 


(including,  but  not  limited  to,  prohibition  on  bidding  for 
development  rights  by  certain  types  of  joint  ventures); 

(2)  implementation  of  alternative  bidding  systems 
authorized  for  the  award  of  Federal  leases; 

(3)  establishment  of  diligence  requirements  for 
operations  conducted  on  Federal  leases  (including,  but 
not  limited  to,  procedures  relating  to  the  granting  or 
ordering  by  the  Secretary  of  the  Interior  of  suspension  of 
operations  or  production  as  they  relate  to  such 
requirements); 

(4)  setting  rates  of  production  for  Federal  leases;  and 

(5)  specifying  the  procedures,  terms,  and  conditions 
for  the  acquisition  and  disposition  of  Federal  royalty 
interests  taken  in  kind. 

(c)  There  are  hereby  transferred  to,  and  vested  in,  the 
Secretary  all  the  functions  of  the  Secretary  of  the  Interior 
to  establish  production  rates  for  all  Federal  leases. 

(d)  There  are  hereby  transferred  to,  and  vesttl  in,  the 
Secretary  those  functions  of  the  Secretary  of  the  Interior, 
the  Department  of  the  Interior,  and  officers  and 
components  of  that  Department  under  the  Act  of  May  15, 
1910,  and  other  authorities,  exercised  by  the  Bureau  of 
Mines,  but  limited  to¬ 
ll)  fuel  supply  and  demand  analysis  and  data 

gathering; 

(2)  research  and  development  relating  to  increased 
efficiency  of  production  technology  of  solid  fuel 
minerals,  other  than  research  relating  to  mine  health  and 
safety  and  research  relating  to  the  environmental  and 
leasing  consequences  of  solid  fuel  mining  (which  shall 
remain  in  the  Department  of  the  Interior);  and 

(3)  coal  preparation  and  analysis. 

Pub  L.  95—9 1 ,  Title  HI.  §  302,  Aug  4. 1 977, 9 1  Stat  578. 

5  7153.  Administration  of  leasing  transfers 

(a)  The  Secretary  of  the  Interior  shall  retain  any 
authorities  not  transferred  under  section  7152(b)  of  this 
title  and  shall  be  solely  responsible  for  the  issuance  and 
supervision  of  Federal  leases  and  the  enforcement  of  all 
regulations  applicable  to  the  leasing  of  miaeral  resources, 
including  but  not  limited  to  lease  terms  and  conditions  and 
production  rates.  No  regulation  promulgated  by  the 
Secretary  shall  restrict  or  limit  any  authority  retained  by 
the  Secretary  of  the  Interior  under  section  7152(b)  of  this 
title  with  respect  to  the  issuance  or  supervision  of  Federal 
leases.  Nothing  in  section  7152(b)  of  this  title  shall  be 
construed  to  affect  Indian  lands  and  resources  or  to 
transfer  any  functions  of  the  Secretary  of  the  Interior 
concerning  such  lands  and  resources. 

(b)  In  exercising  the  authority  under  section  7 1 52(b)  of 
this  title  to  promulgate  regulations,  the  Secretary  shall 
consult  with  the  Secretary  of  the  Interior  during  the 
preparation  of  such  regulations  and  shall  afford  the 
Secretary  of  the  Interior  not  less  than  thrity  days,  prior  to 
the  date  on  which  the  Department  firit  publishes  or 
otherwise  prescribes  regulations,  to  comment  on  the 
content  and  effect  of  such  regulations. 
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(cXl)  The  Secretary  of  the  Interior  shall  afford  the 
Secretary  not  less  than  thirty  days,  prior  to  the  date  on 
which  the  Department  of  the  Interior  first  publishes  or 
otherwise  prescribes  the  terms  and  conditions  on  which  a 
Federal  lease  will  be  issued,  to  disapprove  any  term  or 
condition  of  such  lease  which  relates  to  any  matter  with 
respect  to  which  the  Secretary  has  authority  to  promulgate 
regulations  under  section  7152(b)  of  this  title.  No  such 
term  or  condition  may  be  included  in  such  a  lease  if  it  is 
disapproved  by  the  Secretary.  The  Secretary  and  the 
Secretary  of  the  Interior  may  by  agreement  define 
circumstances  under  which  a  reasonable  opportunity  of 
less  than  thirty  days  may  be  afforded  the  Secretary  to 
disapprove  such  terms  and  conditions. 

(2)  Where  the  Secretary  disapproves  any  lease, 
term,  or  condition  under  paragraph  ( I )  of  this  subsection 
he  shall  furnish  the  Secretary  of  the  Interior  with  a 
detailed  written  statement  of  the  reasons  for  his 
disapproval,  and  of  the  alternatives  which  would  be 
acceptable  to  him. 

(d)  The  Department  of  the  Interior  shall  be  the  lead 
agency  for  the  purpose  of  preparation  of  an  environmental 
impact  statement  required  by  section  4332(2)(C)  of  this 
title  for  any  action  with  respect  to  the  Federal  leases  taken 
under  the  authority  of  this  section,  unless  the  action 
involves  only  matters  within  the  exclusive  authority  of  the 
Secretary. 

Pub  L.  99 — 91,  Title  10. 5  303,  Aug  4, 1977,91  Stat  579. 

9  7154.  Transfers  from  Department  of  Housing  and 
Urban  Development. 

(a)  There  is  hereby  transferred  to,  and  vested  in,  the 
Secretary  the  functions  vested  in  the  Secretary  of  Housing 
and  Urban  Development  pursuant  to  section  6833  of  this 
title,  to  develop  and  promulgate  energy  conservation 
standards  for  new  buildings.  The  Secretary  of  Housing 
and  Urban  Development  shall  provide  the  Secretary  with 
any  necessary  technical  assistance  in  the  development  of 
such  standards.  All  other  responsibilities,  pursuant  to  title 
111  of  the  Energy  Conservation  and  Production  Act,  shall 
remain  with  the  Secretary  of  Housing  and  Urban 
Development,  except  that  the  Secretary  shall  be  kept  fully 
and  currently  informed  of  the  implementatin  of  the 
promulgated  standards. 

(b)  There  is  hereby  transferred  to,  and  vested  in,  the 
Secretary  the  functions  vested  in  the  Secretary  of  Housing 
and  Urban  Development  pursuant  to  section  I70IZ-8  of 
Title  12. 

Pub  L.  95—9 1 ,  Title  111,  9  304,  Aug  4, 1977,91  Stat  580. 

9  7155.  Transfer  from  Interstate  Commerce 
Commissioo 

Except  as  provided  in  subchapter  IV  of  this  chapter, 
there  are  hereby  transferred  to  the  Secretary  such 
functions  set  forth  in  the  Interstate  Commerce  Act  and 
vested  by  law  in  the  Interstate  Commerce  Commission  or 
the  Chairman  and  members  thereof  as  relate  to 
transportation  of  oil  by  pipeline. 


Pub  L.  95—9 1 ,  Title  111 ,  §  306.  Aug  4,  1977, 9 1  Stat  581 

9  7156.  Transfers  from  Department  of  the  Navy 

There  are  hereby  transferred  to  and  vested  in  the 
Secretary  all  functions  vested  by  chapter  641  of  Title  10  in 
the  Secretary  of  the  Navy  as  they  relate  to  the 
administration  of  and  jurisdiction  over — 

(1)  Naval  Petroleum  Reserve  Numbered  I  (Elk 
Hills),  located  in  Kem  County,  California,  established  by 
Executive  order  of  the  President,  dated  September  2, 
1912; 

(2)  Naval  Petroleum  Reserve  Numbered  2  (Buena 
Vista)  located  in  Kem  County,  California,  established  by 
Executive  order  of  the  President,  dated  December  13, 
1912; 

(3)  Naval  Petroleum  Reserve  Numbered  3  (Teapot 
Dome)  located  in  Wyoming,  established  by  Executive 
order  of  the  President,  dated  April  30,  1915; 

(4)  Oil  Shale  Reserve  Numbered  1,  located  in 
Colorado,  established  by  Executive  order  of  the 
President,  dated  December  6,  1916,  as  amended  by 
Executive  order  dated  June  12,  19.9; 

(5)  Oil  Shale  Reserve  Numbered  2,  located  in  Utah, 
established  by  Executive  order  of  the  President,  dated 
December  6,  1916;  and 

(6)  Oil  Shale  Reserve  Numbered  3,  located  in 
Colorado,  established  by  Executive  order  of  the 
President,  dated  September  27,  1924. 

In  the  administration  of  any  of  the  functions  transferred 
to,  and  vested  in,  the  Secretary  by  this  section  the 
Secretary  shall  take  into  consideration  the  requirements  of 
national  security. 

PubL.  95— 91 ,  Tide  m.  9  307,  Aug  4, 1977,91  Slat  581 . 

9  7157.  Transfers  from  Department  of  Commerce. 

There  are  hereby  transferred  to,  and  vested  in,  the 
Secretary  all  functions  of  the  Secretary  of  Commerce,  the 
Department  of  Commerce,  and  officers  and  components 
of  that  Department,  as  relate  to  or  are  utilized  by  the 
Office  of  Energy  Programs,  but  limited  to  industrial 
energy  conservation  programs. 

Pub  L.  95— 91 ,  Title  III,  9  308,  Aug4, 1977, 9 1  Slat  581 . 

9  7158.  Naval  reactor  and  military  application 
programs 

(a)  The  Division  of  Naval  Reactors  established 
pursuant  to  section  2035  of  this  title,  and  responsible  for 
research,  design,  development,  health,  and  safety  matters 
pertaining  to  naval  nuclear  propulsion  plants  and  assigned 
civilian  power  reactor  programs  is  transferred  to  the 
Department  under  the  Assistant  Secretary  to  whom  the 
Secretary  has  assigned  the  function  listed  in  section  7 1 33 
(a)(2XE)  of  this  tide,  and  such  organizational  unit  shall  be 
deemed  to  be  an  organizational  unit  established  by  this 
chapter. 

(b)  The  Division  of  Military  Application,  established 
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by  section  2035  of  this  title  and  the  functions  of  the 
Energy  Research  and  Development  Administration  with 
respect  to  the  Military  Liaison  Committee,  established  by 
section  2037  of  this  title,  are  transferred  to  the 
Department  under  the  Assistant  Secretary  to  whom  the 
Secretary  has  assigned  those  functions  listed  in  section 
7133(aX5)  of  this  title ,  and  such  organizational  units  shall 
be  deemed  to  be  organizational  units  established  by  this 
chapter. 

Pub  L.  95— 91,  Title  UI,  §  309,  Aug4, 1977,91  Stat  581 . 

$  7159.  Transfer  to  Department  of  Transportation 

Notwithstanding  section  7151(a)  of  this  title,  there  are 
hereby  transferred  to,  and  vested  in,  the  Secretary  of 
Transportation  all  of  the  functions  vested  in  the 
Administrator  of  the  Federal  Energy  Administration  by 
section  6361(bXlXB)  of  this  title. 

Pub  L.  95 — 91 ,  Title  ID  #  310,  Aug  4. 1977, 91  Stat  582. 


SUBCHAPTER  iV— FEDERAL  ENERGY 
REGULATORY  COMMISSION 

5  7171.  Appointment  and  administration 

(a)  There  is  hereby  established  within  the  Department 
an  independent  regulatory  commission  to  be  known  as  the 
Federal  Energy  Regulatory  Commission. 

(b)  The  Commission  shall  be  composed  of  five 
members  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate.  One  of  the  members 
shall  be  designated  by  the  President  as  Chairman. 
Members  shall  hold  office  for  a  term  of  four  years  and 
may  be  removed  by  the  President  only  for  inefficiency, 
neglect  of  duty,  or  malfeasance  in  office.  The  terms  of  the 
members  first  taking  office  shall  expire  (as  designated  by 
the  President  at  the  time  of  appointment),  two  at  the  end  of 
two  yean,  two  at  the  end  of  three  years,  and  one  at  the  end 
of  four  yean.  Not  more  than  three  memben  of  the 
Commission  shall  be  memben  of  the  same  political  party. 
Any  Commissioner  appointed  to  fill  a  vacancy  occurring 
prior  to  the  expiration  of  the  term  for  which  his 
predecessor  was  appointed  shall  be  appointed  only  for  the 
remainder  of  such  term.  A  Commissioner  may  continue  to 
serve  after  the  expiration  of  his  term  until  his  successor 
has  taken  office,  except  that  he  may  not  so  continue  to 
serve  for  more  than  one  year  after  the  date  on  which  his 
term  would  otherwise  expire  unotr  this  subsection. 
Memben  of  the  commission  shall  nof  engage  in  any  other 
business,  vocation,  or  employment  while  serving  on  the 
Commission. 

(c)  The  Chairman  shall  be  responsible  on  behalf  of  the 
Commission  for  the  executive  snd  administrative 
operation  of  the  commission,  including  functions  of  the 
Commission  with  respect  to  (1)  the  appointment  and 
employment  of  hearing  examiners  in  accordance  with  the 
provisions  of  Title  5,  (2)  the  selection,  appointment,  and 
fixing  of  the  compensation  of  such  personnel  as  he  deems 


necessary,  including  an  executive  director,  (3)  the 
supervison  of  personnel  employed  by  or  assigned  to  the 
Commission,  except  that  each  member  of  the 
Commission  may  select  and  supervise  personnel  for  his 
personal  staff,  (4)  the  distribution  of  business  among 
personnel  and  among  administrative  units  of  the 
Commission,  and  (5)  the  procurement  of  services  of 
experts  and  consultants  in  accordance  with  section  3109 
of  Title  5.  The  Secretary  shall  provide  to  the  Commission 
such  support  and  facilities  as  the  Commission  determines 
it  needs  to  carry  out  its  functions. 

(d)  In  the  performance  of  their  functions,  the  members, 
employees,  or  other  personnel  of  the  Commission  shall 
not  be  responsible  to  or  subject  to  the  supervision  or 
direction  of  any  officer,  employee,  or  agent  of  any  other 
part  of  the  Department. 

(e)  The  Chairman  of  the  Commission  may  designate 
any  other  member  of  the  Commission  as  Acting  Chairman 
to  act  in  the  place  and  stead  of  the  Chairman  during  his 
absence.  The  Chairman  (or  the  Acting  Chairman  in  the 
absence  of  the  Chairman)  shall  preside  at  all  sessions  of 
the  Commission  and  a  quorum  for  the  transaction  of 
business  shall  consist  of  at  least  three  members  present. 
Each  member  of  the  Commission,  including  the 
Chairman,  shall  have  one  vote.  Actions  of  the 
commission  shall  be  determined  by  a  majority  vote  of  the 
members  present.  The  Commission  shall  have  an  official 
seal  which  shall  be  judicially  noticed. 

PART  C— GENERAL  ADMINISTRATIVE 
PROVISIONS 

i  7251.  General  authority 

To  the  extent  necessary  or  apropriate  to  perform  any 
function  transferred  by  this  chapter,  the  Secretary  or  any 
officer  or  employee  of  the  Department  may  exercise,  in 
carrying  out  the  function  so  transferred,  any  authority  or 
part  thereof  available  by  law,  including  appropriation 
Acts,  to  the  official  or  agency  from  which  such  function 
was  transferred. 

Pub  L.  95— 91 ,  Tide  VL§  641 ,  Aug  4,  1977, 91  Stat  5981* 

5  7252.  Delegation 

Except  as  otherwise  expressly  prohibited  by  law,  and 
except  as  otherwise  provided  in  this  chapter,  the  Secretary 
may  delegate  any  of  his  functions  to  such  officers  and 
employees  of  the  Department  as  he  may  designate,  and 
may  authorize  such  successive  redele^ations  of  such 
functions  within  the  Department  as  he  may  deem  to  be 
necessary  or  appropriate. 

PubL.  95— 91, Title  V1.J642,  Aug4, 1977.91  Stat  599. 

i  7253.  Reorganization 

The  Secretary  is  authorized  to  establish,  alter, 
consolidate  or  discontinue  such  organizational  units  or 
components  within  the  Department  as  he  may  deem  to  be 
necessary  or  appropriate.  Such  authority  shall  not  extend 
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to  the  abolition  of  organizational  units  or  compnents 
established  by  this  chapter,  or  to  the  transfer  of  functions 
vested  by  this  chapter  in  any  organizational  unit  or 
component. 

Pub  L.  95— 91 ,  Tide  VL§  643,  Aug  4, 1977,91  Stat  599. 

9  7254.  Rule  and  regulations 

The  Secretary  is  authorized  to  prescribe  such 
procedural  and  administrative  rules  and  regulations  as  he 
may  deem  necessary  or  appropriate  to  administer  and 
manage  the  functions  now  or  hereafter  vested  in  him. 

Pub  L.  95—9 1 ,  Tide  VI,  9 644,  Aug  4, 1 977, 9 1  Stat  599. 

9  7255.  Subpoena 

For  the  purpose  of  carrying  out  the  provisions  of  this 
chapter,  the  Secretary,  or  his  duly  authorized  agent  or 
agents,  shall  have  the  same  powers  and  authorities  as  the 
Federal  Trade  Commission  under  section  49  of  Tide  15 
with  respect  to  all  functions  vested  in,  or  transferred  or 
delegated  to,  the  Secretary  or  such  agents  by  this  chapter. 
For  purposes  of  carrying  out  its  responsibilities  under  the 
Natural  Gas  Policy  Act  of  1978,  the  Commission  shall 
have  the  same  powers  and  authority  as  the  Secretary  has 
under  this  section. 

Pub  L.  95— 91  .Title  VI,  9645,  Aug  4, 1977, 91  Stat  599, 
amended  Pub  L.  95—621,  Title  V,  9  508(a),  Nov  9, 
1978,  92  Stat  3408. 

9  7256.  Contracts,  leases,  etc.,  with  public  agencies 
and  private  organizations  and  persons 

(a)  The  Secretary  is  authorized  to  enter  into  and 
perform  such  contracts,  leases,  cooperative  agreements, 
or  other  similar  transactions  with  public  agencies  and 
private  organizations  and  persons,  and  to  make  such 
payments  (in  lump  sum  or  installments,  and  by  way  of 
advance  or  reimbursement)  as  he  may  deem  to  be 
necessary  or  appropriate  to  carry  out  functions  now  or 
hereafter  vested  in  the  Secretary. 

(b)  Notwithstanding  any  other  provision  of  this 
subchapter,  no  authority  to  enter  into  contracts  or  to  make 
payments  under  this  subchapter  shall  be  effective  except 
to  such  extent  or  in  such  amounts  as  are  provided  in 
advance  in  appropriation  Acts. 

Pub  L.  95—91 .  Tide  VI,  9  646,  Aug 4, 1977, 9 1  Stat  599. 

9  7257.  Acquisition,  construction,  etc.,  of 
laboratories,  research  and  testing  sites,  etc. 

The  Secretary  is  authorized  to  acquire  (by  purchase, 
lease,  condemnation,  or  otherwise),  construct,  improve, 
repair,  operate,  and  maintain  laboratories,  research  and 
testing  sites  and  facilities,  quarters  and  related 
accommodations  for  employees  and  dependents  of 
employees  of  the  Department,  personal  property 


(including  patents),  or  any  interest  therein,  as  the 
Secretary  deems  necessary;  and  to  provide  by  contract  or 
otherwise  for  eating  facilities  and  other  necessary 
facilities  for  the  health  and  welfare  of  employees  of  the 
Department  at  its  installations  and  purchase  and  maintain 
equipment  therefor. 

Pub  L.  95—9 1 ,  Title  VI,  9  647,  Aug 4, 1 977, 91  Stat  599. 

9  7258.  Facilities  construction 

(a)  As  necessary  and  when  not  otherwise  available,  the 
Secretary  is  authorized  to  provide  for,  construct,  or 
maintain  the  following  for  employees  and  their 
dependents  stationed  at  remote  locations; 

(1)  Emergency  medical  services  and  supplies; 

(2)  Food  and  other  subsistence  supplies; 

(3)  Messing  facilities; 

(4)  Audio-visual  equipment,  accessories,  and  sup¬ 
plies  for  recreation  and  training; 

(5)  Reimbursement  for  food,  clothing,  medicine, 
and  other  supplies  furnished  by  such  employees  in 
emergencies  for  the  temporary  relief  of  distressed 
persons; 

(6)  Living  and  working  quarters  and  facilities;  and 

(7)  Transportation  of  school-age  dependents  of 
employees  to  the  nearest  appropriate  educational 
facilities. 

(b)  The  furnishing  of  medical  treatment  under 
paragraph  (1)  of  subsection  (a)  of  this  section  and  the 
furnishing  of  services  and  supplies  under  paragraphs  (2) 
and  (3)  of  subsection  (a)  of  this  section  shall  be  at  prices 
reflecting  reasonable  value  as  determined  by  the 
Secretary. 

(c)  Proceeds  from  reimbursements  under  this  section 
shall  be  deposited  in  the  Treasury  and  may  be  withdrawn 
by  the  Secretary  to  pay  directly  the  cost  of  such  work  or 
services,  to  repay  or  make  advances  to  appropriations  of 
funds  which  will  initially  bear  all  or  a  part  of  such  cost,  or 
to  refund  excess  sums  when  necessary.  Such  payments 
may  be  credited  to  a  working  capital  fund  otherwise 
established  by  law,  including  the  fund  established 
pursuant  to  section  7263  of  this  title,  and  used  under  the 
law  governing  such  fund,  if  the  fund  is  available  to  use  by 
the  Department  for  performing  the  work  or  services  for 
which  payment  is  received. 

Pub  L.  95— 91  .Title  VI,  § 648,  Aug 4. 1977,91  Stat 600. 

9  7259.  Use  of  facilities 

(a)  With  their  consent,  the  Secretary  and  the  Federal 
Energy  Regulatory  Commission  may,  with  or  without 
reimbursement,  use  the  research,  equipment,  and 
facilities  of  any  agency  or  instrumentality  of  the  United 
States  or  of  any  State,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  or  any  territory  or 
possession  of  the  United  States,  or  of  any  political 
subdivision  thereof,  or  of  any  foreign  government  in 
carrying  out  any  function  now  or  hereafter  vested  in  the 
Secretary  or  the  Commission. 
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(b)  in  carrying  out  his  functions,  the  Secretary,  under 
such  terms,  at  such  rates,  and  for  such  periods  not 
exceeding  five  years,  as  he  may  deem  to  be  in  the  public 
interest,  is  authorized  to  permit  the  use  by  public  and 
private  agencies,  corporations,  associations,  or  other 
organizations  or  by  individuals  of  any  real  property,  or 
any  facility,  structure,  or  other  improvement  thereon, 
under  the  custody  of  the  Secretary  for  Department 
purposes.  The  Secretary  may  require  permitees  under  this 
section  to  recondition  and  maintain ,  at  their  own  expense, 
the  real  property,  facilities,  structures,  and  improvements 
involved  to  a  satisfactory  standard.  This  section  shall  not 
apply  to  excess  property  as  defined  in  472(e)  of  Title  40. 

(c)  Proceeds  from  reimbursements  under  this  section 
shall  be  deposited  in  the  Treasury  and  may  be  withdrawn 
by  the  Secretary  or  the  head  of  the  agency  or 
instrumentality  of  the  United  States  involved,  as  the  case 
may  be,  to  pay  directly  the  costs  of  the  equipment,  or 
facilities  provided,  to  repay  or  make  advances  to 
appropriations  or  funds  which  do  or  will  initially  bear  all 
or  a  part  of  such  costs,  or  to  refund  excess  sums  when 
necessary,  except  that  such  proceeds  may  be  credited  to  a 
working  capital  fund  otherwise  established  by  law, 
including  the  fund  established  pursuant  to  section  7263  of 
this  title,  and  used  under  the  law  governing  such  fund,  if 
the  fund  is  available  for  use  for  providing  the  equipment 
or  facilities  involved. 


Pub  L.  95—9 1 ,  Title  VI,  $  649,  Aug  4, 1977, 91  Stat  600. 
9  7260.  Field  offices 


The  Secretary  is  authorized  to  establish,  alter 
consolidate  or  discontinue  and  to  maintain  such  State, 
regional,  district,  local  or  other  field  offices  as  he  may 
deem  to  be  necessary  to  carry  out  functions  vested  in  him. 


PubL.  95— 91,  Title  VI,  9  650,  Aug  4, 1977, 91  Stat  601 
9  7261.  Acquisition  of  copyrights,  patents,  etc. 


The  Secretary  is  authorized  to  acquire  any  of  the 
following  described  rights  if  the  property  acquired 
thereby  is  for  use  by  or  for,  or  useful  to,  the  Department: 

(1)  copyrights,  patents,  and  applications  for 
patents,  designs,  processes,  and  manufacturing  data; 

(2)  licenses  under  copyrights,  patents,  and 
applications  for  patents;  and 

(3)  releases,  before  suit  is  brought,  for  past 
infringement  of  patents  or  copyrights. 


Pub  L.  95— 91  .Tide  VI,  9  651 ,  Aug  4, 1977,91  Stat  601 . 
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9  7269.  Transfer  of  funds 


The  Secretary,  when  authorized  in  an  appropriation 
Act,  in  any  fiscal  year,  may  transfer  funds  from  one 
appropriation  to  another  within  the  Department,  except 
that  no  appropriation  shall  be  either  increased  or 
decreased  pursuant  to  this  section  by  more  than  5  per 
centum  of  the  appropriation  for  such  fiscal  year. 


PubL.  95-91,  Tide  VI,  9  659,  Aug  4, 1977,91  Stat  604. 


9  7270.  Authorization  of  appropriations 


Appropriations  to  cany  out  the  provisions  of  this 
chapter  shall  be  subject  to  annual  authorization. 


Pub  L.  95-91 ,  Title  VI,  9  660,  Aug4, 1977, 91  Stat  604. 


9  7271.  Common  defense  and  security  program 
requests  of  single  authorization  of  appropriations 


The  Secretary  shall  submit  to  the  Congress  for  fiscal 
year  1980,  and  for  each  subsequent  fiscal  year,  a  single 
request  for  authorizations  for  appropriations  for  all 
programs  of  the  Department  of  Energy  involving 
scientific  research  and  development  in  support  of  the 
armed  forces,  military  applications  of  nuclear  energy, 
strategic  and  critical  materials,  necessary  for  the  common 
defense,  and  other  programs  which  involve  the  common 
defense  and  security  of  the  United  States. 


Pub  L.  95—509,  Tide  II.  9  208.  Oct  24,  1978,  92  Stat 
1779. 


SUBCHAPTER  X— SUNSET  PROVISIONS 


9  7351.  Submission  of  compehensive  review 


Not  later  than  January  15,  1982,  the  President  shall 
prepare  and  submit  to  the  Congress  a  comprehensive 
review  of  each  program  of  the  Department.  Each  such 
review  shall  be  made  available  to  the  committee  or 
committees  of  the  Senate  and  House  of  Representative* 
having  jurisdiction  with  respect  to  the  annual 
authorization  of  funds,  pursuant  to  section  7270  of  this 
tide,  for  such  programs  for  the  fiscal  year  beginning 
October  1,  1982. 


Pub  L.  95—91,  Title  X,  9  1001,  Aug  4,  1977,  91  Stat 
612. 
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CENTRAL  INTELLIGENCE  AGENCY 
PROCUREMENT  AUTHORITY 


Procurement  Authorities 


SEC.  3.  (a)  In  the  performance  of  its  functions  the 
Central  Intelligence  Agency  is  authorized  to  exercise 
the  authorities  contained  in  sections  2  (c)  (1),  (2),  (3), 
(4),  (5),  (6),  (10),  (12),  (15),  (17),  and  sections  3,  4,  5, 
6,  and  10  of  the  Armed  Services  Procurement  Act  of 
1947  (Public  Law  413,  Eightieth  Congress,  second 
session). 

(b)  In  the  exercise  of  the  authorities  granted  in 
subsection  (a)  of  this  section,  the  term  “Agency  head” 
shall  mean  the  Director,  the  Deputy  Director,  or  the 
Executive  of  the  Agency. 

(c)  The  determinations  and  decisions  provided  in 
subsection  (a)  of  this  section  to  be  made  by  the  Agency 
head  may  be  made  with  respect  to  individual  pur¬ 
chases  and  contracts  or  with  respect  to  classes  of  pur¬ 
chases  or  contracts,  and  shall  be  final.  Except  as 


provided  in  subsection  (d)  of  this  section,  the  Agency 
head  is  authorized  to  delegate  his  powers  provided  in 
this  section,  including  the  making  of  such  determina¬ 
tions  and  decisions,  in  his  discretion  and  subject  to  his 
direction,  to  any  other  officer  or  officers  or  officials 
of  the  Agency. 

(d)  The  power  of  the  Agency  head  to  make  the 
determinations  or  decisions  specified  in  paragraphs 
(12)  and  (15)  of  section  2  (c)  and  section  5  (a)  of  the 
Armed  Services  Procurement  Act  of  1947  shall  not  be 
delegable.  Each  determination  or  decision  required  by 
paragraphs  (12)  and  (15)  of  section  2(c),  by  section  4 
or  by  section  5  (a)  of  the  Armed  Services  Procurement 
Act  of  1947,  shall  be  based  upon  written  findings 
made  by  the  official  making  such  determinations, 
which  findings  shall  be  final  and  shall  be  available 
within  the  Agency  for  a  period  of  at  least  six  years 
following  the  date  of  the  determination  (50  U.S.  Code 
403c). 


.  •  •  .  •  « 


TITLE  41 

PUBLIC  CONTRACTS 
CHAPTER  7— OFFICE  OF  FEDERAL 
PROCUREMENT  POLICY 


S  401.  Congressional  declaration  of  policy 

It  is  declared  to  be  the  policy  of  Congress  to  promote 
economy,  efficiency,  and  effectiveness  in  the 
procurement  of  property  and  services  by  and  for  the 
executive  branch  of  the  Federal  Government  by — 

( 1 )  promoting  the  use  of  full  and  open  competition 
in  the  procurement  of  products  and  services: 

(2)  establishing  policies,  procedures,  and  practices 
which  will  require  the  Government  to  acquire  property 
and  services  of  the  requisite  quality  and  within  the  time 
needed  at  the  lowest  reasonable  cost; 

(3)  improving  the  quality,  efficiency,  economy,  and 
performance  of  Government  procurement  organi¬ 
zations  and  personnel,  and  eliminating  fraud  and  waste 
in  the  procurement  process; 

(4)  avoiding  or  eliminating  unnecessary 
overlapping  or  duplication  of  procurement  and  related 
activities; 

(3)  avoiding  or  eliminating  unncecessary  or 
redundant  requirements  placed  on  contractor  and 
Federal  procurement  officials; 

(6)  identifying  gaps,  omissions,  or  inconsistencies 
in  procurement  laws,  regulations,  and  directives  and  in 
other  laws,  regulations,  and  directives,  relating  to  or 
affecting  procurement; 

(7)  achieving  greater  uniformity  and  simplicity, 
whenever  appropriate,  in  procurement  procedures; 

(8)  otherwise  promoting  economy,  efficiency,  and 
effectiveness  in  Government  procurement 
organizations  and  operation; 

(9)  coordinating  procurement  policies  and  programs 
of  the  several  departments  and  agencies; 

(10)  minizing  possible  disruptive  effects  of 
Government  procurement  on  particular  industries, 
areas,  or  occupations; 

(11)  improving  understanding  of  Government 
procurement  laws  and  policies  within  the  Government 
and  by  organizations  and  individuals  doing  busines. 
with  die  Government;  and 

(12)  promoting  fair  dealing  and  equitable 
relationships  among  the  parties  in  Government 

contracting  p  L  96_83>  Qct.10,  1979,  93 

Stat.  648;  P.L.  93-400,  Aug  30,  1974, 
88  Stat.  796. 

F- 


S  402.  Congressional  findings  and  purpose 

(a)  The  Congress  finds  that  economy,  efficiency,  and 
effectiveness  in  the  procurement  of  property  and  services 
by  the  executive  agencies  will  be  improved  by 
establishing  an  office  to  exercise  responsibility  for 
procurement  policies,  regulations,  procedures,  and 
forms. 

(b)  The  purpose  of  this  chapter  is  to  establish  an  Office 
of  Federal  Procurement  Policy  in  the  Office  of 
Management  and  Budget  to  provide  overall  direction  of 
procurement  policies,  regulations,  procedures,  and  forms 
for  executive  agencies  in  accordance  with  applicable 
laws. 


Pub  L.  93 — 400,  i  3,  Aug  30.  1974,  88  Stat  7%. 

i  403.  Definition 

(a)  As  used  in  this  chapter,  the  term  ’’executive 
agency’’  means  an  executive  department,  a  military 
department,  and  an  independent  establishment  within  the 
meaning  of  sections  101,  102,  and  104(1),  respectively, 
of  Title  3,  and  also  a  wholly  owned  Government 
corporation  within  the  meaning  of  section  846  of  Title  3 1 . 

(b)  As  used  in  this  chapter,  the  term  “procurement” 
includes  all  stages  of  the  acquisition  process,  beginning 
with  the  process  for  determining  a  need  for  property  and 
services  through  to  the  Federal  Government’s  disposition 
of  such  property  and  services. 

As  amended  Pub  L.  96— 83,  Oct  10, 1979,93  Stat  648. 

ft  404.  Establishment  of  Office  of  Federal 
Procurement  Policy;  appointment  of  Administrator 

(a)  There  is  established  in  the  Office  of  Management 
and  Budget  an  office  to  be  known  as  the  Office  of  Federal 
Procurement  Policy  (hereinafter  referred  to  as  the 
"Office”). 

(b)  There  shall  be  at  the  head  of  the  Office  an 
Administrator  for  Federal  Procurement  Policy 
(hereinafter  referred  to  as  the  "Administrator”),  who 
shall  be  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate. 


Pub  L.  93—400,  5  5,  Aug  30,  1974,  88  Slat  797. 

5  405.  Authority  and  functions  of  the 
Administrator — Development  and  implementation  of 
procurement  policies  and  program  coordination  for 
personnel  performance  improvement 

(a)  The  Administrator  shall  provide  overall  leadership 
in  the  development  and  implementation  of  procurement 
policies  and  the  coordination  of  programs  to  improve  the 
quality  and  performance  of  procurement  personnel.  The 
Administrator  shall  develop  for  submission  under  section 
407(a)  of  this  Title  a  uniform  procurement  system  which 
shall,  to  the  extent  he  considers  appropriate  and  with  due 
regard  to  the  program  activities  of  the  executive  agencies, 
include  uniform  policies,  regulations,  procedures,  and 
forms  to  be  followed  by  executive  agencies — 

(1)  in  the  procurement  of— 

(A)  property  other  than  real  property  in  being; 

(B)  services,  including  research  and 
development;  and 

(C)  construction,  alteration,  repair,  or 
maintenance  of  real  property;  and 

(2)  in  providing  for  procurement  by  recipients  of 
Federal  grants  or  assistance  of  items  specified  in 
clauses  (1)(A),  (1)(B),  and  (1)(C)  of  this 
subsection,  to  the  extent  required  for 
performance  thereof 

(b)  Nothing  in  subsection  (a)(2)  of  this  section  shall  be 
construed — 

(1)  to  permit  the  Administrator  to  authorize 
procurement  or  supply  support,  either  directly 
or  indirectly,  to  recipients  of  Federal  grants  or 
assistance;  or 

(2)  to  authorize  any  action  by  recipients  contrary  to 
State  and  local  laws,  in  the  case  of  programs  to 
provide  Federal  grants  or  assistance  to  States  and 
political  subdivisions. 

(c)  The  Administrator  shall  develop  and  propose  a 
central  management  system  consisting  of  the  Office  of 
Management  and  Budget,  the  General  Services 
Administration,  and  procurement  offices  in  executive 
agencies  to  implement  and  enforce  the  uniform 
procurement  system  described  in  subsection  (a)  of  this 
section. 

(d)  The  functions  of  the  Administrator  shall  include — 

(1)  reviewing  the  recommendations  of  the 
Commission  on  Government  Procurement  to 
determine  those  recommendations  that  should 
be  completed,  amended,  or  rejected,  and  to 
propose  the  priority  and  schedules  for 
completing  the  remaining  recommendations; 

(2)  developing  a  system  of  simplified  and  uniform 
procurement  policies,  regulations,  procedures, 
and  forms; 

(3)  establishing  criteria  and  procedures  for  an 
effective  and  timely  method  of  soliciting  the 
viewpoints  of  interested  parties  in  the 


development  of  procurement  policies, 
regulations,  procedures,  and  forms; 

(4)  promoting  and  conducting  research  in  pro¬ 
curement  policies,  regualtions,  procedures,  and 
forms,  through  the  Federal  Acquisition 
Institute,  which  shall  be  located  within  the 
Office  and  directed  by  the  Administrator; 

(5)  establish,  through  the  Federal  Procurement  Data 
Center,  which  shall  be  located  in  the  General 
Services  Administration  and  acting  as  executive 
agent  for  the  Administrator,  a  computer-based 
information  system  for  collecting,  developing, 
and  disseminating  procurement  data  which  takes 
into  account  the  needs  of  the  Congress,  the 
executive  branch,  and  the  private  sector; 

(6)  recommending  and  promoting,  through  the 
Federal  Acquisition  Institute,  programs  of  the 
Office  of  Personnel  Management  and  executive 
agencies  for  recruitment,  training,  career 
development,  and  performance  evaluation  of 
procurement  personnel; 

(7)  developing,  for  inclusion  in  the  uniform 
procurement  system  to  be  submitted  under 
section  407(a)  of  this  title,  standard  contracts 
and  contract  language  in  order  to  reduce  the 
Government's  cost  of  procuring  goods  and 
services  as  well  as  the  private  sector’s  cost  of 
doing  business  with  the  Government;  and 

(8)  providing  leadership  and  coordination  in  the 
formulation  of  executive  branch  positions  on 
legislation  relating  to  procurement. 

(e)  In  the  development  and  implementation 
of  the  uniform  procurement  system  the 
Administrator  shall  consult  with  the  executive 
agencies  affected,  including  the  Small  Business 
Administration  and  other  executive  agencies 
promulgating  policies,  regulations,  procedures 
and  forms  affecting  procurement.  To  the  extent 
feasible,  die  Administrator  may  designate  an 
executive  agency  or  agencies,  establish 
interagency  committees,  or  otherwise  use 
agency  representatives  or  personnel  to  solicit  the 
views  and  the  agreement,  so  far  as  possible,  of 
executive  agencies  affected  on  significant 
changes  in  policies,  regulations,  procedures  and 
forms. 

(f)  The  authority  of  the  Administrator  under 
this  chapter  shall  not  be  construed  to — 

(1)  impair  or  interfere  with  the 
determination  by  executive  agencies 
of  their  need  for,  or  their  use  of, 
specific  property,  services,  or 
construction,  including  particular 
specifications  thereof;  of 

(2)  interfere  with  the  determination  by  executive 
agencies  of  specific  actions  in  the  award  or 
administration  of  procurement  contracts. 

(g)  Except  as  otherwise  provided  by  law,  no  duties, 
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functions,  or  responsibilities,  other  than  those  expressly 
assigned  by  this  chapter,  shall  be  assigned,  delegated,  or 
transferred  to  the  Administrator. 

Pub  L.  93— 400,  5  6,  Aug  30,  1974,  88  Stat  797. 

(h) (1)  Until  the  effective  date  of  legislation 
implementing  a  uniform  procurement  system,  the 
Administrator  may,  with  the  concurrence  of  the  Director 
of  the  Office  of  Management  and  Budget,  issue  policy 
directives,  in  accordance  with  existing  law,  for  the 
purpose  of  promoting  the  development  and 
implementation  of  the  uniform  procurement  system  or  for 
the  purpose  of  promoting  the  policies  set  forth  in 
paragraphs  (1)  through  (8)  of  section  401  of  this  title. 
Such  policy  directives  shall  be  followed  by  executive 
agencies. 

(2)  Any  policy  directives  issued  pursuant  to 
paragraph  (1)  may  require  executive  agencies 
to  issue  implementing  regulations  which  shall 
be  in  accord  with  the  criteria  and  standards  set 
forth  in  such  policy  directives. 

(i)  Until  the  effective  date  of  legislation  implementing 
a  uniform  procurement  system,  the  Director  of  the  Office 
of  Management  and  Budget  shall  deny  or  rescind  the 
promulgation  of  any  final  rule  or  regulation  of  any 
executive  agency  relating  to  procurement  if  the  Director 
determines  that  such  rule  or  regulation  is  inconsistent  with 
the  policies  set  forth  in  paragraphs  (1)  through  (8)  of 
section  401  of  this  title  or  is  inconsistent  with  any  policy 
directives  issued  pursuant  to  subsection  (h)  of  this 
section. 

(j)  Nothing  in  this  chapter  shall  be  construed — 

(1)  to  impair  or  affect  the  authorities  or 
responsibilities  conferred  by  the  Federal 
Property  and  Administrative  Services  Act  of 
1949  with  respect  to  the  procurement  of 
automatic  data  processing  and 
telecommunications  equipment  and  services  or 
of  real  property;  or 

(2)  to  limit  the  current  authorities  and 
responsibilities  of  the  Director  of  the  Office  of 
Management  and  Budget. 

9  405a.  Uniform  Federal  procurement  regulations 
and  procedures 

The  Administrator  of  the  Office  of  Federal 
Procurement  Policy  is  authorized  and  directed,  pursuant 
to  the  authority  conferred  by  this  chapter  and  subject  to 
the  procedures  set  forth  in  such  chapter,  to  promulgate  a 
single,  simplified,  uniform  Federal  procurement 
regulation  and  to  establish  procedures  for  insuring 
compliance  with  such  provisions  by  all  Federal  agencies. 
In  formulating  such  regulations  and  procedures  the 
Administrator  of  the  Office  of  Federal  Procurement 
Policy  shall,  in  consultation  with  the  Small  Business 
Administration,  conduct  analyses  of  the  impact  on  all 
business  concerns  resulting  from  revised  procurement 


regulations,  and  incorporate  into  revised  procurement 
regulations  simplified  bidding,  contract  performance,  and 
contract  administration  procedures  for  small  business 
concerns. 

Pub  L.  95—507,  Tide  II,  9  222,  Oct  24,  1978,  92  Stat 
1771. 

i  406.  Administrative  powers 

Upon  the  request  of  the  Administrator,  each  executive 
agency  is  directed  to — 

(1)  make  its  services,  personnel,  and  facilities 
available  to  the  Office  to  the  greatest  practicable 
extent  for  the  performance  of  functions  under 
this  chapter,  and 

(2)  except  when  prohibited  by  law,  furnish  to  the 
Administrator  and  give  him  access  to  all 
information  and  records  in  its  possession  which  * 
the  Administrator  may  determine  to  be 
necessary  for  the  performance  of  the  functions  of 
the  Office. 

Pub  L,.  93—400,  §  7,  Aug  30.  1974,  88  Stat  798. 

9  407.  Responsiveness  to  Congress — Annual  reports 
on  activities;  proposals  for  uniform  procurement  system, 
etc. 

a.(l)  The  Administrator  shall  keep  the  Congress  and 
its  duly  authorized  committees  fully  and  currently 
informed  of  the  major  activities  of  the  Office  of  Federal 
Procurement  Policy,  and  shall  submit  a  report  thereon  to 
the  House  of  Representatives  and  the  Senate  annually  and 
at  such  othe  times  as  may  be  necessary  for  this  purpose. 

(2)  At  the  earliest  practicable  date,  but  in  no  event 
alter  than  one  year  after  October  10,  1979,  the 
Administrator  shall  transmit  to  the  House  of 
Representatives  and  the  Senate  his  proposal  for  a 
uniform  procurement  system.  Such  proposal 
shall  include  a  full  description  of  the  proposed 
system,  projected  costs  and  benefits  of  the 
system  as  proposed,  and  short-  and  long-term 
plans  for  implementation  of  the  system, 
including  schedules  for  implementation.  At  the 
same  time,  the  Administrator  shall  transmit  a 
report  on  the  recommendations  of  the 
Commission  on  Government  Procurement 
specified  in  section  405(d)(1)  of  this  title. 

(3)  At  the  earliest  practicable  date,  but  in  no  event 
later  than  one  year  after  presentation  of  the 
proposal  described  in  paragraph  (2)  of  this 
subsection,  the  Administrator  shall  propose  to 
the  House  of  Representatives  and  the  Senate 
recommended  changes  m  legislation  relating  to 
procurement  by  executive  agencies.  If  the 
Administrator  deems  it  necessary,  these 
recommendations  shall  include  a  proposal  for  a 
consolidated  statutory  base  for  procurement  by 
executive  agencies. 


5410.  Authorization  of  appropriations 
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(4)  At  the  earliest  practicable  date,  but  in  no  event 
later  than  the  submission  of  the  legislative 
recommendations  described  in  paragraph  (3)  of 
this  subsection,  the  Administrator  shall  present  a 
proposal  for  a  management  system  described  in 
section  403(c)  of  this  title  to  implement  and 
enforce  the  uniform  procurement  system. 

(b)  At  least  30  days  prior  to  the  effective  date  of  any 
policy  prescribed  under  section  403(h)  of  this  title,  the 
Administrator  shall  transmit  to  the  Committees  on 
Government  Operations  of  the  House  of  Representatives 
and  of  the  Senate  a  detailed  report  on  the  proposed  policy . 
Such  report  shall  include — 

(1)  a  full  description  of  the  policy; 

(2)  a  summary  of  the  reasons  for  the  issuance  of 
such  policy;  and 

(3)  the  names  and  positions  of  employees  of  the 
Office  who  will  be  made  available,  prior  to  such 
effective  date,  for  full  consultation  with  such 
Committees  regarding  such  policy. 

(c)  In  the  case  of  an  emergency,  the  President  may 
waive  the  notice  requirement  of  subsection  (b)  of  this 
section  by  submitting  in  writing  to  the  Congress  his 
reasons  therefor  at  the  earliest  practicable  date  on  or 
before  the  effective  date  of  any  policy. 


There  are  authorized  to  be  appropriated  to  cany  out  the 
provisions  of  this  chapter,  and  for  no  other  purpose, 
$4,000,000  for  the  fiscal  year  ending  September  30, 
1980,  and  for  each  of  the  three  succeeding  fiscal  years, 
and  one- third  of  the  funds  appropriated  for  any  such  fiscal 
year  shall  be  made  available  to  the  Federal  Acquisition 
Institute  for  the  performance  of  its  functions  under  this 
chapter.  Any  subsequent  legislation  to  authorize 
appropriations  to  carry  out  the  purposes  of  this  chapter 
shall  be  referred  in  the  Senate  to  the  Committee  on 
Governmental  Affairs. 


f  4M.  Delegation  of  authority  by  Administrator 

(a)  The  Administrator  may  delegate,  and  authorize 
successive  redelegations  of,  any  authority,  function,  or 
power  under  this  chapter,  other  than  his  basic  authority  to 
provide  overall  leadership  in  the  development  of  Federal 
procurement  policy,  to  any  other  executive  agency  with 
the  consent  of  such  agency  or  at  the  direction  of  the 
President. 

(b)  The  Administrator  may  make  and  authorize  such 
delegations  within  the  Office  as  he  determines  to  be 
necessary  to  carry  out  the  provisions  of  this  chapter. 
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$  *  408  Applicability  of  existing  laws  f  412.  Comptroller  General’s  access  to  information 

r  from  Administrator,  rule  making  procedure 

,  The  authority  of  an  executive  agency  under  any  other  (a)  The  Administrator  and  personnel  in  his  Office  shall 

taw  to  prescribe  policies,  regulations,  procedures,  and  famish  SUch  information  as  the  Comptroller  General  may 

forms  for  procurement  is  subject  to  the  authority  require  for  the  discharge  of  his  responsibilities.  For  this 
•  conferred  in  section  403  of  this  title.  purose,  the  Comptroller  General  or  his  representatives 

I  shall  have  access  to  all  books,  documents,  papers,  and 

Pub  L.  93—400,  f  9.  Aug  30.  1974.  88  Stat  799.  records  of  the  Office. 


v  f  409.  Effect  on  existing  regulations 


Procurement  policies,  regulations,  procedures,  or 
forms  in  effect  as  of  October  10,  1979,  shall  continue  in 
effect,  as  modified  from  time  to  time  by  the  issuing 
offices  on  their  own  initiative  or  in  response  to  policy 
directives  issued  under  section  403(h)  of  this  title  until 
repealed,  amended,  or  superseded  pursuant  to  the 
adoption  of  the  uniform  procurement  system  described  in 
section  403  of  this  title. 
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(b)  The  Administrator  shall,  by  regualtion,  require  that 
formal  meetings  of  the  Office,  as  designated  by  him,  for 
the  purpose  of  developing  procurement  policies  and 
regualtions  shall  be  open  to  the  public,  and  that  public 
notice  of  each  such  meeting  shall  be  given  not  less  than 
ten  days  prior  thereto. 

NOTE:  Sections  401,  403,  405,  406.  and  409  to  412  of 
this  Title  are  as  amended  by  PL  96-83.  the  Office 
of  Federal  Procurement  Policy  Act  Amendments 
of  1979. 


NATIONAL  AERONAUTICS  AND  SPACE 
ADMINISTRATION 


2472.  (a)  There  is  hereby  established  the  National  Aeronautics  and 
Space  Administration  (hereinafter  called  the  "Administration").  The 
Administration  shall  be  headed  by  an  Administrator  who  shall  be  appointed 
from  civilian  life  by  the  President  by  and  with  the  advice  and  consent  of 
the  Senate.  Under  the  supervision  and  direction  of  the  President,  the 
Administrator  shall  be  responsible  for  the  exercise  of  all  powers  and  the 
discharge  of  all  duties  of  the  Administration,  and  shall  have  authority  and 
control  of  all  personnel  and  activities  thereof. 

DEPUTY  ADMINISTRATOR:  APPOINTMENT  AND  DUTIES 

(b)  There  shall  be  in  the  Administration  a  Deputy  Administrator,  who 
shall  be  appointed  from  civilian  life  by  the  President  by  and  with  the 
advice  and  consent  of  the  Senate  and  shall  perform  such  duties  and  exercise 
such  powers  as  the  Administrator  may  prescribe.  The  Deputy  Administrator 
shall  act  for,  and  exercise  the  powers  of,  the  Administrator  during  his 
absence  or  disability. 

RESTRICTION  ON  ENGAGING  IN  ANY  OTHER  BUSINESS,  VOCATION  OR  EMPLOYMENT 

(c)  The  Administrator  and  the  Deputy  Administrator  shall  not  engage  In 
any  other  business,  vocation,  or  employment  while  serving  as  such.  (P.L. 
88-426,  Aug.  14,  1964,  78  Stat.  423;  42  U.S.C.  2472) 

FUNCTIONS  OF  THE  ADMINISTRATION 

2473.  (a)  The  Administration,  in  order  to  carry  out  the  purpose  of 
this  chapter,  shall-- 

(1)  plan,  direct,  and  conduct  aeronautical  and  space  activities, 

(2)  arrange  for  participation  by  the  scientific  community  in 
planning  scientific  measurements  and  observations  to  be  made  through  use  of 
aeronautical  and  space  vehicles,  and  conduct  or  arrange  for  the  conduct  of 
such  measurements  and  observations,  and 

(3)  provide  for  the  widest  practicable  and  appropriate  dissemina¬ 
tion  of  information  concerning  its  activities  and  the  results  thereof. 

(b)  (1)  The  administration  shall,  to  the  extent  of  appropriated  funds, 
initiate,  support,  and  carry  out  such  research,  development,  demonstration, 
and  other  related  activities  in  ground  propulsion  technologies  as  are  pro¬ 
vided  for  in  sections  4  through  10  of  the  Electric  and  Hybrid  Vehicle 
Research,  Development,  and  Demonstration  Act  of  1976. 

(2)  The  Administration  shall  initiate,  support,  and  carry  out  such 
research,  development,  demonstrations,  and  other  related  activities  in  solar 
heating  and  cooling  technologies  (to  the  extent  that  funds  are  appropriated 
therefor)  as  are  provided  for  in  sections  5,  6,  and  9  of  the  Solar  Heating 
and  Cooling  Demonstration  Act  of  1974. 


(c)  In  the  performance  of  its  functions  the  Administration  is 
authorized-- 

(1)  to  make,  promulgate,  issue,  rescind,  and  amend  rules  and  regulations 
governing  the  manner  of  its  operations  and  the  exercise  of  the  powers  vested 
in  it  by  law; 

(2)  to  appoint  and  fix  the  compensation  of  such  officers  and  employees 
as  may  be  necessary  to  carry  out  such  functions.  Such  officers  and 
employees  shall  be  appointed  in  accordance  with  the  civil  service  laws  and 
their  compensation  fixed  in  accordance  with  the  Classification  Act  of  1949, 
except  that  (A)  to  the  extent  the  Administrator  deems  such  action  necessary 
to  the  discharge  of  his  responsibilities,  he  may  appoint  not  more  than  four 
hundred  and  twenty-five  of  the  scientific,  engineering,  and  administrative 
personnel  of  the  Administration  without  regard  to  such  laws,  and  may  fix  the 
compensation  of  such  personnel  not  in  excess  of  the  highest  rate  of  grade  18 
of  the  General  Schedule  of  the  Classification  Act  of  1949,  as  amended,- and 
(B)  to  the  extent  the  Administrator  deems  such  action  necessary  to  recruit 
specially  qualified  scientific  and  engineering  talent,  he  may  establish  the 
entrance  grade  for  scientific  and  engineering  personnel  without  previous 
service  in  the  Federal  Government  at  a  level  up  to  two  grades  higher  than 
the  grade  provided  for  such  personnel  under  the  General  Schedule  established 
by  the  Classification  Act  of  1949,  and  fix  their  compensation  accordingly; 

(3)  to  acquire  (by  purchase,  lease,  condemnation,  or  otherwise), 
construct,  improve,  repair,  operate,  and  maintain  laboratories,  research  and 
testing  sites  and  facilities,  aeronautical  and  space  vehicles,  quarters  and 
related  accommodations  for  employees  and  dependents  of  employees  of  the 
Administration,  and  such  other  real  and  personal  property  (including 
patents),  or  any  interest  therein,  as  the  Administration  deems  necessary 
within  and  outside  of  the  continental  United  States;  to  acquire  by  lease  or 
otherwise,  through  the  Administrator  of  General  Services,  buildings  or  parts 
of  buildings  in  the  District  of  Columbia  for  the  use  of  the  Administration 
for  a  period  not  to  exceed  ten  years  without  regard  to  the  Act  of  March  3, 
1877  (40  U.S.C.  34);  to  lease  to  others  such  real  and  personal  property;  to 
sell  and  otherwise  dispose  of  real  and  personal  property  (including  patents 
and  rights  thereunder)  in  accordance  with  the  provisions  of  the  Federal 
Property  and  Administrative  Services  Act  of  1949,  as  amended  (40  U.S.C.  471 
et  seq.);  and  to  provide  by  contract  or  otherwise  for  cafeterias  and  other 
necessary  facilities  for  the  welfare  of  employees  of  the  Administration  at 
its  installations  and  purchase  and  maintain  equipment  therefor; 

(4)  to  accept  unconditional  gifts  or  donations  of  services,  money,  or 
property,  real,  personal,  or  mixed;  tangible  or  intangible; 

(5)  without  regard  to  section  3648  of  the  Revised  Statutes,  as  amended 
(31  U.S.C.  529),  to  enter  into  and  perform  such  contracts,  leases,  coopera¬ 
tive  agreements,  or  other  transactions  as  may  be  necessary  in  the  conduct  of 
its  work  and  on  such  terms  as  it  may  deem  appropriate,  with  any  agency  or 
instrumentality  of  the  United  States,  or  with  any  State,  Territory,  or 
possession,  or  with  any  political  subdivision  thereof,  or  with  any  person, 
firm,  association,  corporation,  or  educational  institution.  To  the  maximum 
extent  practicable  and  consistent  with  the  accomplishment  of  the  purpose  of 
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this  Act,  such  contracts,  leases,  agreements,  and  other  transactions  shall 
be  allocated  by  the  Administrator  in  a  manner  which  will  enable  small- 
business  concerns  to  participate  equitably  and  proportionately  in  the 
conduct  of  the  work  of  the  Administration. 

(6)  to  use,  with  their  consent,  the  services,  equipment,  personnel,  and 
facilities  of  Federal  and  other  agencies  with  or  without  reimbursement,  and 
on  a  similar  basis  to  cooperate  with  other  public  and  private  agencies  and 
instrumentalities  in  the  use  of  services,  equipment,  and  facilities.  Each 
department  and  agency  of  the  Federal  Government  shall  cooperate  fully  with 
the  Administration  in  making  its  services,  equipment,  personnel,  and 
facilities  available  to  the  Administration,  and  any  such  department  or  agency 
is  authorized,  notwithstanding  any  other  provision  of  law,  to  transfer  to  or 
to  receive  from  the  Administration,  without  reimbursement,  aeronautical  and 
space  vehicles,  and  supplies  and  equipment  other  than  administrative 
supplies  or  equipment; 

(7)  to  appoint  such  advisory  committees  as  may  be  appropriate  for 
purposes  of  consultation  and  advice  to  the  Administration  in  the  performance 
of  its  functions; 

(8)  to  establish  within  the  Administration  such  offices  and  procedures 
as  may  be  appropriate  to  provide  for  the  greatest  possible  coordination  of 
its  activities  under  this  Act  with  related  scientific  and  other  activities 
being  carried  on  by  other  public  and  private  agencies  and  organizations; 

(9)  to  obtain  services  as  authorized  by  section  3109  of  Title  5,  United 
States  Code,  but  at  rates  for  individuals  not  to  exceed  the  per  diem  rate 
equivalent  to  the  rate  for  GS-18; 

(10)  when  determined  by  the  Administrator  to  be  necessary,  and  subject 
to  such  security  investigations  as  he  may  determine  to  be  appropriate,  to 
employ  aliens  without  regard  to  statutory  provisions  prohibiting  payment  of 
compensation  to  aliens; 

(11)  to  provide  by  concession,  without  regard  to  section  321  of  the  Act 
of  June  30,  1932  (47  Stat.  412;  40  U.S.C  303b),  on  such  terms  as  the 
Administrator  may  deem  to  be  appropriate  and  to  be  necessary  to  protect  the 
concessioner  against  loss  of  his  investment  in  property  (but  not  anticipated 
profits)  resulting  from  the  Administration's  discretionary  acts  and 
decisions,  for  the  construction,  maintenance,  and  operation  of  all  manner  of 
facilities  and  equipment  for  visitors  to  the  several  installations  of  the 
Administration  and  in  connection  therewith,  to  provide  services  incident  to 
the  dissemination  of  information  concerning  its  activities  to  such  visitors, 
without  charge  or  with  a  reasonable  charge  therefor  (with  this  authority 
being  in  addition  to  any  other  authority  which  the  Administration  may  have  to 
provide  facilities,  equipment,  and  services  for  visitors  to  its 
installations).  A  concession  agreement  under  this  paragraph  may  be 
negotiated  with  any  qualified  proposer  following  due  consideration  of  all 
proposals  received  after  reasonable  pub'ic  notice  of  the  intention  to 
contract.  The  concessioner  shall  be  afforded  a  reasonable  opportunity  to 
make  a  profit  commensurate  with  the  capital  invested  and  the  obligations 
assumed,  and  the  consideration  paid  by  him  for  the  concession  shall  be  based 
on  the  probable  value  of  such  opportunity  and  not  on  maximizing  revenue  to 
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the  United  States.  Each  concession  agreement  shall  specify  the  manner  in 
which  the  concessioner's  records  are  to  be  maintained  and  shall  provide  for 
access  to  any  such  records  by  the  Administration  and  the  Comptroller  General 
of  the  United  States  for  a  period  of  five  years  after  the  close  of  the 
business  year  to  which  such  records  relate.  A  concessioner  may  be  accorded 
a  possessory  interest,  consisting  of  all  incidents  of  ownership  except  legal 
title  (which  shall  vest  in  the  United  States),  in  any  structure,  fixture,  or 
improvement  he  constructs  or  locates  upon  land  owned  by  the  United  States; 
and,  with  the  approval  of  the  Administration,  such  possessory  interest  may 
be  assigned,  transferred,  encumbered,  or  relinquished  by  him,  and  unless 
otherwise  provided  by  contract,  shall  not  be  extinguished  by  the  expiration 
or  other  termination  of  the  concession  and  may  not  be  taken  for  public  use 
without  just  compensation; 

(12)  with  the  approval  of  the  President,  to  enter  Into  cooperative 
agreements  under  which  members  of  the  Army,  Navy,  Air  Force,  and  Marine 
Corps  may  be  detailed  by  the  appropriate  Secretary  for  services  in  the  per¬ 
formance  of  functions  under  this  Act  to  the  same  extent  as  that  to  which 
they  might  be  lawfully  assigned  In  the  Department  of  Defense. 

(13)  (A)  to  consider,  ascertain,  adjust,  determine,  settle,  and  pay,  on 
behalf  of  the  United  States,  in  full  satisfaction  thereof  any  claim  of 
$5,000  or  less  against  the  United  States  for  bodily  injury,  death,  or  damage 
to  or  loss  of  real  or  personal  property  resulting  from  the  conduct  of  the 
Administration's  functions  as  specified  in  subsection  (a)  of  this  section, 
where  such  claim  is  presented  to  the  Administration  in  writing  within  two 
years  a^ter  the  accident  or  incident  out  of  which  the  claim  arises;  and 
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(B)  if  the  Administration  considers  that  a  claim  in  excess  of 
$5,000  is  meritorious  and  would  otherwise  be  covered  by  this  paragraph,  to 
report  the  facts  and  circumstances  thereof  to  the  Congress  for  its 
consideration.  (P.L.  86-20,  May  13,  1959,  73  Stat.  21;  P.L.  86-481,  June  1, 
1960,  74  Stat.  153  P.L.  87-367,  Oct.  4,  1961;  75  Stat.  791;  P.L.  87-584, 

Aug.  14,  1962,  76  Stat.  384;  P.L.  87-793,  Oct.  11,  1962,  76  Stat.  864;  P.L. 
88-426,  Aug.  14,  1964,  78  Stat.  429;  P.L.  88-448,  Aug.  19,  1964,  78  Stat. 

495,  effective  Dec.  1,  1964;  P.L.  91-646,  Jan.  2,  1971,  84  Stat.  1903;  P.L. 
93-74,  July  23,  1973,  87  Stat.  171;  P.L.  93-316,  June  22,  1974,  88  Stat. 

243;  P.L.  93-409,  Sept.  3,  1974,  88  Stat.  1069;  Sept.  17,  1976;  P.L.  94-413, 
90  Stat.  1270;  Sept.  30,  1978,  P.L.  95-401,  92  Stat.  860;  42  U.S.  Code  2473.) 
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CHAPTER  THREE 

TITLE  10 


Chapter  131,  Planning  and  Coordination 

Sec.  2202,  Obligation  of  Funds:  Limitation 


Notwithstanding  any  other  provision  of  law,  an 
officer  or  agency  of  the  Department  of  Defense  may 
obligate  funds  for  procuring,  producing,  warehousing, 


or  distributing  supplies,  or  for  related  functions  of 
supply  management,  only  under  regulations  prescribed 
by  the  Secretary  of  Defense.  The  purpose  of  this  sec¬ 
tion  is  to  achieve  the  efficient,  economical,  and  practi¬ 
cal  operation  of  an  integrated  supply  system  to  meet 
the  needs  of  the  military  departments  without  dupli¬ 
cate  or  overlapping  operations  or  functions.  Aug.  10, 
1956,  ch.  1041,  70A  Stat.  120. 


ARMED  SERVICES  PROCUREMENT  ACT 


Chapter  137  —  Procurement  Generally 


Sec.  2301.  Declaration  of  Policy 

(a)  (1)  The  Congress  finds  that  In  order  to  ensure  national  defense 
preparedness,  to  conserve  fiscal  resources,  and  to  enhance  defense  produc¬ 
tion  capability,  It  Is  In  the  Interest  of  the  United  States  to  acquire  pro¬ 
perty  and  services  for  the  Department  of  Defense  In  the  most  timely, 
economic,  and  efficient  manner.  It  is  therefore  the  policy  of  the  Congress 
that  services  and  property  (Including  weapon  systems  and  associated  Items) 
for  the  Department  of  Defense  be  acquired  by  any  kind  of  contract,  other 
than  cost-plus-a-percentage-of-cost  contracts,  but  Including  multiyear 
contracts,  that  will  promote  the  Interest  of  the  United  States.  Further,  It 
Is  the  policy  of  the  Congress  that  such  contracts,  when  practicable,  provide 
for  the  purchase  of  property  at  times  and  In  quantities  that  will  result  In 
reduced  costs  to  the  Government  and  provide  Incentives  to  contractors  to 
Improve  productivity  through  Investment  In  capital  facilities,  equipment, 
and  advanced  technology. 

(2)  It  Is  also  the  policy  of  the  Congress  that  contracts  for 
advance  procurement  of  components,  parts,  and  materials  necesssary  for  manu¬ 
facture  or  for  logistics  support  of  a  weapon  systems  should.  If  feasible  and 
practicable,  be  entered  Into  In  a  manner  to  achieve  economic-lot  purchases 
and  more  efficient  production  rates. 

(b)  It  Is  also  the  policy  of  Congress  that  a  fair  proportion  of  the 
purchases  and  contracts  made  under  this  chapter  be  placed  with  small  busi¬ 
ness  concerns.  (Aug.  10,  1956,  ch.  1041,  sec.  1,  70A  Stat.  127).  Dec.  1, 
1981,  Pub.  L.  97-86,  95  Stat.  1118. 

Sec.  2301.  Definitions 

In  this  chapter— 

(1)  "Head  of  an  agency"  means  the  Secretary,  the  Under  Secretary,  or 
any  Assistant  Secretary,  of  the  Army,  Navy,  or  Air  Force;  the  Secretary  of 
the  Treasury;  or  the  Administrator  of  the  National  Aeronautics  and  Space 
Administration. 

(2)  "Negotiated"  means  made  without  formal  advertising. 

(3)  "Formal  advertising"  means  advertising  as  prescribed  by  section 
2305  of  this  title.  Aug.  10,  1956,  c.  1041,  sec.  1,  70A  Stat.  127,  amended 
July  29,  1958,  Pub  L  85-568,  Title  III,  sec.  301(b),  72  Stat.  432,  Sept  2, 
1958,  Pub  L  85-861,  sec.  1  43A,  72  Stat.  1457. 

Sec.  2303.  Applicability  of  Chapter 

(a)  This  chapter  applies  to  the  purchase,  and  contract  to  purchase,  by 
any  of  the  following  agencies,  for  Its  use  or  otherwise,  of  all  property 
names  In  subsection  (b),  and  all  services,  for  which  payment  Is  to  be  made 
from  appropriated  funds: 


(1)  The  Department  of  the  Army 

(2)  The  Department  of  the  Navy 

(3)  The  Department  of  the  Air  Force 

(4)  The  Coast  Guard 

(5)  The  National  Aeronautics  and  Space  Administration. 

(b)  This  chapter  does  not  cover  land.  It  covers  all  other  property 
Including  — 

(1)  public  works; 

(2)  buildings; 

(3)  facilities; 

(4)  vessels; 

(5)  floating  equipment; 

(6)  aircraft; 

(7)  parts; 

(8)  accessories; 

(9)  equipment;  and 

(10)  machine  tools. 

(c)  the  provisions  of  this  chapter  that  apply  to  the  procurement  of 
property  apply  also  to  contracts  for  Its  Installation  or  alternation.  Aug. 
10,  1956,  c.  1041  sec.  1,  70A  Stat.  128,  amended  July  29,  1958,  Pub  L 
85-568,  Title  III,  Sec.  301(b)  72  Stat.  432. 

Sec.  2304.  Purchase  and  Contracts:  Formal  Advertising;  Exceptions 

(a)  Purchases  of  and  contracts  for  property  or  services  covered  by  this 
chapter  shall  be  made  by  formal  advertising  In  all  cases  In  which  the  use  of 
such  method  Is  feasible  and  practicable  under  the  existing  conditions  and 
circumstances.  If  use  of  such  method  Is  not  feasible  and  practicable,  the 
head  of  an  agency,  subject  to  the  requlrments  for  determinations  and  fin¬ 
dings  In  section  2310,  may  negotiate  such  a  purchase  or  contract.  If— 

(1)  It  Is  determined  that  such  action  Is  necessary  In  the  public 
Interest  during  a  national  emergency  declared  by  Congress  or  the  President; 

(2)  the  public  exigency  will  not  permit  the  delay  Incident  to 
advertising; 

(3)  the  aggregate  amount  Involved  Is  not  more  than  $25,000; 
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(4)  the  purchase  or  contract  is  for  personal  or  professional 

services; 

(5)  the  purchase  or  contract  Is  for  any  service  by  a  university, 
college,  or  other  educational  Institution; 

(6)  the  purchase  or  contract  Is  for  property  or  services  to  be  pro¬ 
cured  and  used  outside  the  United  States,  and  the  Territories, 

Commonwealths,  and  possessions; 

(7)  the  purchase  or  contract  Is  for  medicine  or  medical  supplies; 

(8)  the  purchase  or  contract  Is  for  property  for  authorized  resale; 

(9)  the  purchase  or  contract  Is  for  perishable  or  nonperishable 

subsistence  supplies; 

(10)  the  purchase  or  contract  Is  for  property  or  services  for  which 
It  Is  Impracticable  to  obtain  competition; 

(11)  the  purchase  or  contract  Is  for  property  or  services  that  he 
determines  to  be  for  experimental,  developmental,  or  research  work,  or  for 
making  or  furnishing  property  for  experiment,  test,  development  or  research; 

(12)  the  purchase  or  contract  Is  for  property  or  services  whose  pro¬ 
curement  he  determines  should  not  be  publicly  disclosed  because  of  their 
character.  Ingredients,  or  components; 

(13)  the  purchase  or  contract  Is  for  equipment  that  he  determines  to 
be  technical  equipment  whose  standardization  and  the  Interchangeability  of 
whose  parts  are  necessary  In  the  public  Interest  and  whose  procurement  by 
negotiation  Is  necessary  to  assure  standardization  and  Interchangeability; 

(14)  the  purchase  or  contract  Is  for  technical  or  special  property 
that  he  determines  to  require  a  substantial  Initial  Investment  or  an 
extended  period  of  preparation  for  manufacture,  and  for  which  he  determines 
that  formal  advertising  would  be  likely  to  result  In  additional  cost  to  the 
Government  by  reason  of  duplication  of  Investment  or  would  result  In  dupli¬ 
cation  of  necessary  preparation  which  would  unduly  delay  the  procurement  of 
the  property; 

(15)  the  purchase  or  contract  Is  for  property  or  services  for  which 
he  determines  that  the  bid  prices  received  after  formal  advertising  are 
unreasonable  as  to  all  or  part  of  the  requirements,  or  were  not  Indepen¬ 
dently  reached  In  open  competition,  and  for  which  (A)  he  has  notified  each 
responsible  bidder  of  Intention  to  negotiate  and  given  him  reasonable  oppor¬ 
tunity  to  negotiate;  (B)  the  negotiated  price  Is  lower  than  the  lowest 
rejected  bid  of  any  responsible  bidder,  as  determined  by  the  head  of  the 
agency;  and  (C)  the  negotiated  price  Is  the  lowest  negotiated  price  offered 
by  any  responsible  supplier; 

(16)  he  determines  that  (A)  It  Is  In  the  Interest  of  national  defense 
to  have  a  plant,  mine  or  other  facility,  or  a  producer,  manufacturer,  or 


other  supplier,  available  for  furnishing  property  or  services  in  case  of  a 
national  emergency,  or  (B)  the  interest  of  industrial  mobilization  in  case 
of  such  an  emergency,  or  the  interest  of  national  defense  in  maintaining 
active  engineering,  research,  and  development,  would  otherwise  be  subserved; 
or 

(17)  negotiation  of  the  purchase  or  contract  is  otherwise  authorized 

by  law. 

(b)  The  data  respecting  the  negotiation  of  each  purchase  or  contract 
under  clauses  (1)  and  (7)  -  (17)  of  subsection  (a)  shall  be  kept  by  the 
contracting  agency  for  six  years  after  the  date  of  final  payment  on  the 
contract. 

(c)  This  section  does  not  authorize 

(1)  the  negotiation  of  a  contract  to  construct  or  repair  any 
building,  road,  sidewalk,  sewermain,  or  similar  item,  unless-- 

(A)  it  is  made  under  clauses  (1)  -  (3),  (10)  -  (12),  or  (15) 
or  subsection  (a);  or 

(B)  It  is  to  be  performed  outside  the  United  States;  or 

(2)  the  erection,  repair  or  furnishing  of  any  public  building  or 
public  improvement. 

(d)  Whenever  the  head  of  the  agency  determines  it  to  be  practicable, 
such  advance  relevant  considerations  shall  be  given  for  a  period  of  at  least 
15  days  before  making  a  purchase  of  or  contract  for  property,  or  a  service, 
under  clause  (7)  or  (8)  of  subsection  (a)  involving  more  than  $10,000. 

(e)  A  report  shall  be  made  to  Congress,  on  May  19  and  November  19  of 
each  year,  of  the  purchases  and  contracts  made  under  clauses  (11)  and  (16) 
of  subsection  (a)  during  the  period  since  the  date  of  the  last  report.  The 
report  shall-- 

(1)  name  each  contractor; 

(2)  state  the  amount  of  each  contract;  and 

(3)  describe,  with  consideration  of  the  national  security,  the  pro¬ 
perty  and  services  covered  by  each  contract. 

(f)  For  the  purposes  of  the  following  laws,  purchases  or  contracts 
negotiated  under  this  section  shall  be  treated  as  if  they  were  made  with 
formal  advertising: 

(1)  Sections  35-45  of  title  41. 

(2)  Sections  276a-276a-5  of  title  40. 

(3)  Sections  324  and  325a  of  title  40. 
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Aug.  10,  1956,  c.  1041,  sec.  1,  70A  Stat.  128,  amended  Aug.  28, 
1958,  Pub.  L.  85-800  sec.  8,  72  Stat.  967;  Sept  2,  1958,  Pub.  L.  85-861, 
sec.  33(a ) (12) ,  72  Stat.  1565. 

(g)  In  all  negotiated  procurements  in  excess  of  $25,000  in  which  rates 
or  prices  are  not  fixed  by  law  or  regulation  and  in  which  time  of  delivery 
will  permit,  proposals  shell  be  solicited  from  the  maximum  number  of 
qualified  sources  consistent  with  the  nature  and  requirements  of  the 
supplies  or  services  to  be  procured,  and  written  or  oral  discussions  shall 
be  conducted  with  all  responsible  offerors  who  submit  proposals  within  a 
competitive  range,  price,  and  other  factors  considered:  that  the  require¬ 
ments  of  this  subsection  with  respect  to  written  or  oral  discussions  need 
not  be  applied  to  procurements  in  implementation  of  authorized  set-aside 
programs  or  to  procurements  where  it  can  be  clearly  demonstrated  from  the 
existence  of  adequate  competition  or  accurate  prior  cost  experience  with  the 
product,  that  acceptance  of  an  initial  proposal  without  discussion  would 
result  in  fair  and  reasonable  prices  and  where  the  request  for  proposals 
notifies  all  offerors  of  the  possibility  that  award  may  be  made  without 
discussion. 

(b)  Except  in  a  case  where  the  Secretary  of  Defense  determines  the 
military  requirements  necessitate  specification  of  container  sizes,  no 
contract  for  the  carriage  of  Government  property  in  other  than  Government- 
owned  cargo  containers  shall  require  carriage  of  such  property  in  cargo  con¬ 
tainers  of  any  stated  length,  height,  or  width. 

Sec.  2305.  Formal  Advertisements  for  Bids;  Time;  Opening;  Award; 
Rejection 

(a)  Whenever  formal  advertising  is  required  under  section  2304  of  this 
title,  the  advertisement  shall  be  made  a  sufficient  time  before  the  purchase 
or  contract.  The  specifications  and  invitations  for  bids  shall  permit  such 
free  and  full  competition  as  is  consistent  with  the  procurement  of  the  pro¬ 
perty  and  services  needed  by  the  agency  concerned. 

(b)  The  specifications  in  Invitations  for  bids  must  contain  the 
necessary  language  and  attachments,  and  must  be  sufficiently  descriptive  in 
language  and  attachments,  to  permit  full  and  free  competition.  If  the  spe¬ 
cifications  in  an  invitation  for  bids  do  not  carry  the  necessary  descriptive 
language  and  attachments,  or  if  those  attachments  are  not  accessible  to  all 
competent  and  reliable  bidders,  the  invitation  is  invalid  and  no  award  may 
be  made. 

(c)  Bids  shall  be  opened  publicly  at  the  time  and  place  stated  in  the 
advertisement.  Awards  shall  be  made  with  reasonable  promptness  by  giving 
written  notice  to  the  responsible  bidder  whose  bid  conforms  to  the  invita¬ 
tion  and  will  be  the  most  advantageous  to  the  United  States,  price  and  other 
factors  considered.  However,  all  bids  may  be  rejected  If  the  head  of  the 
agency  determines  that  rejection  is  In  the  public  interest. 

(d)  If  the  head  of  the  agency  considers  that  any  bid  received  after 
formal  advertising  evidences  a  violation  of  the  antitrust  laws,  he  shall 
refer  the  bid  to  the  Attorney  General  for  appropriate  action.  Aug.  10, 

1956,  c.  1041,  sec.  1  70A  Stat.  130,  amended  Sept.  2,  1958,  Pub.  L.  85-861, 
sec.  1(44),  72  Stat.  1457. 


Sec.  2306.  Kinds  of  Contracts. 


(a)  The  cost-plus-a-percentage-of-cost  system  of  contracting  may  not  be 
used.  Subject  to  this  limitation  and  subject  to  subsections  (b)-(f),  the 
head  of  an  agency  may,  in  negotiating  contracts  under  section  2304  of  this 
title,  make  any  kind  of  contract  that  he  considers  will  promote  the  best 
Interests  of  the  United  States. 

(b)  Each  contract  negotiated  under  section  2304  of  this  title  shall 
contain  a  warranty,  determined  to  be  suitable  by  the  head  of  the  agency, 
that  the  contractor  has  employed  or  retained  no  person  or  selling  agency  to 
solicit  or  obtain  the  contract  under  an  understanding  or  agreement  for  a 
commission,  percentage,  brokerage,  or  contingent  fee,  except  a  bona  fide 
employee  or  established  commercial  or  selling  agency  maintained  by  him  to 
obtain  business.  If  a  contractor  breaks  such  a  warranty  the  United  States 
may  annul  the  contract  without  liability  or  may  deduct  the  commission, 
percentage,  brokerage,  or  contingent  fee  from  the  contract  price  or 
consideration. 

(c)  No  cost  contract,  cost-plus-a-fixed-fee  contract,  or  incentive 
contract  may  be  made  under  section  2304  of  this  title,  unless  the  head  of 
the  agency  determines  that  such  a  contract  is  likely  to  be  less  costly  to 
the  United  States  than  any  other  kind  of  contract  or  that  it  is 
impracticable  to  obtain  property  or  services  of  the  kind  or  quality  required 
except  under  such  a  contract. 

(d)  The  fee  for  performing  a  cost-plus-a-fixed-fee  contract  for 
experimental,  developmental,  or  research  work  may  not  be  more  than  15  per¬ 
cent  of  the  estimated  cost  of  the  contract,  not  Including  the  fee.  The  fee 
for  performing  a  cost-plus-a-fixed-fee  contract  for  architectural  or  engi¬ 
neering  services  for  a  public  work  or  utility  plus  the  cost  of  those  ser¬ 
vices  to  the  contractor  may  not  be  more  than  6  percent  of  the  estimated  cost 
of  that  work  or  project,  not  including  fees.  The  fee  for  performing  any 
other  cost-plus-a-fixed-fee  contract  may  not  be  more  than  10  percent  of  the 
estimated  cost  of  the  contract,  not  including  the  fee.  Determinations  under 
this  subsection  of  the  estimated  costs  of  a  contract  or  project  shall  be 
made  by  the  head  of  the  agency  at  the  time  the  contract  is  made. 

(e)  Each  cost  contract  and  each  cost-plus-a-fixed-fee  contract  shall 
provide  for  notice  to  the  agency  by  the  contractor  before  the  making,  under 
the  prime  contract,  of-- 

(1)  a  cost-plus-a-fixed-fee  subcontract;  or 

(2)  a  fixed-price  subcontract  or  purchase  order  involving  more  than 
$25,000  or  5  percent  of  the  estimated  cost  of  the  prime  contract. 

(f)  (1)  A  prime  contractor  or  any  subcontractor  shall  be  required  to 
submit  cost  or  pricing  data  under  the  circumstances  listed  below,  and  shall 
be  required  to  certify  that,  to  the  best  of  his  knowledge  and  belief,  the 
cost  or  pricing  data  he  submitted  was  accurate,  complete  and  current-- 

(A)  prior  to  the  award  of  any  negotiated  prime  contract  under 
this  title  where  the  price  is  expected  to  exceed  $500,000; 


(B)  prior  to  the  pricing  of  any  contract  change  or  modifica¬ 
tion  for  which  the  price  adjustment  Is  expected  to  exceed  $500,000,  or  such 
lesser  amount  as  may  be  prescribed  by  the  head  of  the  agency; 

(C)  prior  to  the  award  of  a  subcontract  at  any  tier,  where  the 
prime  contractor  and  each  higher  tier  subcontractor  have  been  required  to 
furnish  such  a  certificate.  If  the  price  of  such  subcontract  Is  expected  to 
exceed  $500,000;  or 

(0)  prior  to  the  pricing  of  any  contract  change  or  modifica¬ 
tion  to  a  subcontract  covered  by  clause  (C),  for  which  the  price  adjustment 
Is  expected  to  exceed  $500,000,  or  such  lesser  amount  as  may  be  prescribed 
by  the  head  of  the  aqency. 

(2)  Any  prime  contract  or  change  or  modification  thereto  under 
which  such  certificate  Is  required  shall  contain  a  provision  that  the  price 
to  the  Government,  Including  profit  or  fee,  shall  be  adjusted  to  exclude  any 
significant  sums  by  which  It  may  be  determined  by  the  head  of  the  agency 
that  such  price  was  Increased  because  the  contractor  or  any  subcontractor 
required  to  furnish  such  a  certificate,  furnished  cost  or  pricing  data  which 
as  of  a  date  agreed  upon  between  the  parties  (which  date  shall  be  as  close 
to  the  date  of  agreement  on  the  negotiated  price  as  Is  practicable),  was 
inaccurate.  Incomplete,  or  noncurrent:  Provided,  That  the  requirements  of 
this  subsection  need  not  be  applied  to  contracts  or  subcontracts  where  the 
price  negotiated  Is  based  on  adequate  price  competition,  established  catalog 
or  market  prices  of  commercial  Items  sold  In  substantial  quantities  to  the 
general  public,  prices  set  by  law  or  regulation  or.  In  exceptional  cases, 
where  the  head  of  the  agency  determines  that  the  requirements  of  this  sub¬ 
section  may  be  waived  and  states  In  writing  his  reasons  for  such 
determination. 

(3)  For  the  purpose  of  evaluating  the  accuracy,  completeness,  and 
currency  of  cost  or  pricing  data  required  to  be  submitted  by  this 
subsection,  any  authorized  representative  of  the  head  of  the  agency  who  Is 
an  employee  of  the  United  States  Government  shall  have  the  right,  until  the 
expiration  of  three  years  after  final  payment  under  the  contract  or 
subcontract,  to  examine  all  books,  records,  documents,  and  other  data  of  the 
contractor  or  subcontractor  related  to  the  negotiation,  pricing,  or  perfor¬ 
mance  of  the  contract  or  subcontract. 

(g)  (1)  The  head  of  an  agency  may  enter  Into  contracts  for  periods  of 
not  more  than  five  years  for  the  following  types  of  services  (and  Items  of 
supply  related  to  such  services)  for  which  funds  would  otherwise  be 
available  for  obligation  only  within  the  fiscal  year  for  which 
approprlated-- 


(A)  operation,  maintenance  and  support  of  facilities  and 

installations; 


(B)  maintenance  or  modification  of  aircraft,  ships,  vehicles, 
and  other  highly  complex  military  equipment; 

(C)  specialized  training  necessitating  high  quality  Instructor 
skills  (for  example,  pilot  and  other  aircrew  members;  foreign  language 
training);  and 


(D)  base  services  (for  example,  ground  maintenance;  in-plane 
refueling;  bus  transportation;  refuse  collection  and  disposal); 

whenever  he  finds  that-- 

(1)  there  will  be  a  continuing  requirement  for  the  services 
consonant  with  current  plans  for  the  proposed  contract  period; 

(ii)  the  furnishing  of  such  services  will  require  a  substantial 
Initial  Investment  In  plant  or  equipment,  or  the  incurrence  of  substantial 
contingent  liabilities  for  the  assembly,  training,  or  transportation  of  a 
specialized  work  force;  and 

( 1 1  i )  the  use  of  such  a  contract  will  promote  the  best  interests 
of  the  United  States  by  encouraging  effective  competition  and  promoting  eco¬ 
nomies  In  operation. 

(2)  In  entering  into  such  contracts,  the  head  of  the  agency  shall 
be  guided  by  the  following  principles: 

(A)  The  portion  of  the  cost  of  any  plant  or  equipment 
amortized  as  a  cost  of  contract  performance  should  not  exceed  the  ratio 
between  the  period  of  contract  performance  and  the  anticipated  useful 
commercial  life  of  such  plant  or  equipment.  Useful  commercial  life,  for 
this  purpose,  me^ns  the  commercial  utility  of  the  facilities  rather  than  the 
physical  life  thereof,  with  due  consideration  given  to  such  factors  as  loca¬ 
tion  of  facilities,  specialized  nature  thereof,  and  obsolescence. 

(B)  Consideration  shall  be  given  to  the  desirability  of 
obtaining  an  option  to  renew  the  contract  for  a  reasonable  period  not  to 
exceed  three  years,  at  prices  not  to  Include  charges  for  plant,  equipment 
and  other  nonrecurring  costs,  already  amortized. 

(C)  Consideration  shall  be  given  to  the  desirability  of 
reserving  In  the  agency  the  right,  upon  payment  of  the  unamortized  portion 
of  the  cost  of  the  plant  or  equipment,  to  take  title  thereto  under 
appropriate  circumstances. 

(3)  In  the  event  funds  are  not  made  available  for  the  continuation 
of  such  a  contract  Into  a  subsequent  fiscal  year,  the  contract  shall  be  can¬ 
celed  or  terminated,  and  the  costs  of  cancellation  or  termination  may  be 
paid  from-- 

(A)  appropriations  originally  available  for  the  performance  of 
the  contract  concerned; 

(B)  appropriations  currently  available  for  procurement  of  the 
type  of  services  concerned,  and  not  otherwise  obligated;  or 

(C)  funds  appropriated  for  those  payments. 

(h)  (1)  To  the  extent  that  funds  are  otherwise  available  for 
obligation,  the  head  of  an  agency  may  make  multiyear  contracts  (other  than 
contracts  described  in  paragraph  (6))  for  the  purchase  of  property, 
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including  weapon  systems  and  items  a.id  services  associated  with  weapon 
systems  (or  the  logistics  support  thereof),  whenever  he  finds-- 

(A)  that  the  use  of  such  a  contract  will  promote  the  national 
security  of  the  United  States  and  will  result  in  reduced  total  costs  under 
the  contract; 


(B)  that  the  minimum  need  for  the  property  to  be  purchased  is 
expected  to  remain  substantially  unchanged  during  the  contemplated  contract 
period  in  terms  of  production  rate,  procurement  rate,  and  total  quantities; 

(C)  that  there  is  a  reasonable  expectation  that  throughout  the 
comtemplated  contract  period  the  Department  of  Defense  will  request  funding 
for  the  contract  at  the  level  required  to  avoid  contract  cancellation; 

(D)  that  there  is  a  stable  design  for  the  property  to  be 
acquired  and  that  the  technical  risks  associated  with  such  property  are  not 
excessive;  and 

(E)  that  the  estimates  of  both  the  cost  of  the  contract  and 
the  anticipated  cost  avoidance  through  the  use  of  a  multiyear  contract  are 
realistic. 

(2)  (A)  The  Secretary  of  Defense  shall  prescribe  defense  acquisi¬ 
tion  regulations  to  promote  the  use  of  multiyear  contracting  as  authorized 
by  paragraph  (1)  in  a  manner  that  will  allow  the  most  efficient  use  of 
multiyear  contracting. 

(B)  Such  regulations  may  provide  for  cancellation  provisions  in 
such  multiyear  contracts  to  the  extent  that  such  provisions  are  necessary 
and  in  the  best  interests  of  the  United  States.  Such  cancellation  provisions 
may  include  consideration  of  both  recurring  and  nonrecurring  costs  of  the 
contractor  associated  with  the  production  of  the  items  to  be  delivered  under 
the  contract. 


(C)  In  order  to  broaden  the  defense  industrial  base,  such  regu¬ 
lations  shall  provide  that,  to  the  extent  practicable-- 

(i)  multiyear  contracting  under  paragraph  (1)  shall  be  used 
in  such  a  manner  as  to  seek,  retain,  and  promote  the  use  under  such 
contracts  of  companies  that  are  subcontractors,  vendors,  or  suppliers;  and 

(ii)  upon  accrual  of  any  payment  or  other  benefit  under  such 
a  multiyear  contract  to  any  subcontractor,  vendor,  or  supplier  company  par¬ 
ticipating  in  such  contract,  such  payment  or  benefit  shall  be  delivered  to 
such  company  in  the  most  expeditious  manner  practicable. 

(D)  Such  regulations  shall  also  provide  that,  to  the  extent 
practicable,  the  administration  of  this  subsection,  and  of  the  regulations 
prescribed  under  this  subsection,  shall  not  be  carried  out  in  a  manner  to 
preclude  or  curtail  the  existing  ability  of  agencies  in  the  Department  of 
Defense  to-- 


(i)  provide  for  competition  in  the  production  of  items  to 
be  delivered  under  such  a  contract;  or 


(11)  to  provide  for  termination  of  a  prime  contract  the 
performance  of  which  Is  deficient  with  respect  to  cost,  quality,  or 
schedule. 

(3)  Before  any  contract  described  in  paragraph  (1)  that  cortains  a 
clause  setting  forth  a  cancellation  ceiling  in  excess  of  $100,000,000  may  be 
awarded,  the  head  of  the  agency  concerned  shall  give  written  notification  of 
the  proposed  contract  and  of  the  proposed  cancellation  ceiling  for  that 
contract  to  the  Committees  on  Armed  Services  and  on  Appropriations  of  the 
Senate  and  House  of  Representatives,  and  such  contract  may  not  then  be 
awarded  until  the  end  of  a  period  of  30  days  beginning  on  the  date  of  such 
notification. 

(4)  Contracts  made  under  this  subsection  may  be  used  for  the 
advance  procurement  of  components,  parts,  and  materials  necessary  to  the 
manufacture  of  a  weapon  system,  and  contracts  may  be  made  under  this  sub¬ 
section  for  such  advance  procurement,  if  feasible  and  practical,  in  order  to 
achieve  economic-lot  purchases  and  more  efficient  production  rates. 

(5)  In  the  event  funds  are  not  made  available  for  the  continuation 
of  a  contract  made  under  this  subsection  into  a  subsequent  fiscal  year,  the 
contract  shall  be  canceled  or  terminated,  and  the  costs  of  cancellation  or 
termination  may  be  paid  from-- 

(A)  appropriations  originally  available  for  the  performance  of 
the  contract  concerned; 

(B)  appropriations  currently  available  for  procurement  of  the 
type  of  property  concerned,  and  not  otherwise  obligated;  or 

(C)  funds  appropriated  for  those  payments. 

(6)  This  subsection  does  not  apply  to  contracts  for  the 
construction,  alteration,  or  major  repair  of  improvements  to  real  property 
or  contracts  for  the  purchase  of  property  to  which  section  111  of  the 
Federal  Property  and  Administrative  Services  Act  of  1949  (40  U.S.C.  759) 
appl ies. 

(7)  This  subsection  does  not  apply  to  the  Coast  Guard  or  the 
National  Aeronautics  and  Space  Administration. 

(8)  For  the  purposes  of  this  subsection,  a  multiyear  contract  is  a 
contract  for  the  purchase  of  property  or  services  for  more  than  one,  but  not 
more  than  five,  program  years.  Such  a  contract  may  provide  that  performance 
under  the  contract  during  the  second  and  subsequent  years  of  the  contract  is 
contingent  upon  the  appropriation  of  funds  and  (if  it  does  so  provide)  may 
provide  for  a  cancellation  payment  to  be  made  to  the  contractor  if  such 
appropriations  are  not  made.  (Sept.  10,  1962,  P.  L.  87-653,  76  Stat.  528; 
July  5,  1968,  P.  L.  90-378,  82  Stat.  289;  Sept.  25,  1968,  P.  L.  90-512,  82 
Stat.  863;  Dec.  12,  1980,  P.  L.  96-513,  94  Stat.  2927;  P.  L.  97-86,  Dec.  1, 
1981,  95  Stat.  1117.) 

Sec.  2307.  Advance  Payments 

(a)  The  head  of  any  agency  may-- 
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(1)  make  advance,  partial,  progress,  or  other  payments  under 
contracts  for  property  or  services  made  by  the  agency;  and 

(2)  insert  in  bid  solicitations  for  procurement  of  property  or 
services  a  provision  limiting  to  small  business  concerns  advance  or  progress 
payments. 

(b)  Payments  made  under  subsection  (a)  may  not  exceed  the  unpaid 

contract  price. 

(c)  Advance  payments  made  under  subsection  (a)  may  be  made  only  if  the 
contractor  gives  adequate  security  and  after  a  determination  by  the  head  of 
the  agency  that  to  do  so  should  be  in  the  public  interest.  Such  security 
may  be  in  the  form  of  a  lien  in  favor  of  the  United  States  on  the  property 
contracted  for,  on  the  balance  of  an  account  in  which  such  payments  are 
deposited,  and  on  such  of  the  property  acquired  for  performance  of  the 
contract  as  the  parties  may  agree.  This  lien  is  paramount  to  any  other 
liens.  Aug.  10,  1956,  C.  1041,  Sec.  1,  70A  Stat.  131,  amended  Aug.  28, 

1958,  Publ .  L.  85-800,  sec.  9,  72  Stat.  967. 

(d)  Payments  under  subsection  (a)  in  the  case  of  any  contract,  other 
than  partial,  progress,  or  other  payments  specifically  provided  for  in  such 
contract  at  the  time  such  contract  was  initially  entered  into,  may  not 
exceed  $25,000,000  unless  the  Committees  on  Armed  Services  of  the  Senate  and 
the  House  of  Representati ves  have  been  notified  in  writing  of  such  proposed 
payments  and  60  days  of  continuous  session  of  Congress  have  expired 
following  the  date  on  which  such  notice  was  transmitted  to  such  Committees 
and  neither  House  of  Congress  has  adopted,  within  such  60-day  period,  a 
resolution  disapproving  such  payments.  For  purposes  of  this  section,  the 
continuity  of  a  session  of  Congress  is  broken  only  by  an  adjournment  of  the 
Congress,  sine  die,  and  the  days  on  which  either  House  is  not  in  session 
because  of  an  adjournment  of  more  than  3  days  to  a  day  certain  are  excluded 
in  the  computation  of  such  60-day  period.  (P.L.  85-800,  Aug.  28,  1958,  72 
Stat.  967;  P.L.  93-155,  Nov.  16,  1973,  87  Stat.  616) 

Sec.  2308.  Assignment  and  Delegation  of  Procurement  Functions  and 
Responsibilities 

Subject  to  section  2311  of  this  title,  to  facilitate  the  procurement  of 
property  and  services  covered  by  this  chapter  by  each  agency  named  in 
section  2303  of  this  title  for  any  other  agency,  and  to  facilitate  joint 
procurement  by  those  agencies-- 


(a)  the  head  of  an  agency  may,  within  his  agency,  delegate  functions 
and  assign  responsibilities  relating  to  procurement; 

(b)  the  heads  of  two  or  more  agencies  may  by  agreement  delegate  pro¬ 
curement  functions  and  assign  procurement  responsibilties  fi  om  one  agency  to 
another  of  those  agencies,  or  to  an  officer  or  civilian  employee  of  another 
of  those  agencies;  and 

(c)  the  heads  of  two  or  more  agencies  may  create  joint  or  combined 
offices  to  exercise  procurement  functions  and  responsibilities.  (Aug.  10, 
1956,  ch.  1041,  sec.  1,  70A  Stat.  131.) 
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Sec.  2309.  Allocation  of  Appropriations 

(a)  Appropriations  available  for  procurement  by  an  agency  named  in 
section  2303  of  this  title  may,  through  administrative  allotment,  be  made 
available  for  obligation  for  procurement  by  any  other  agency  in  amounts 
authorized  by  the  head  of  the  allotting  agency  and  without  transfer  of  funds 
on  the  books  of  the  Department  of  the  Treasury. 

(b)  A  disbusing  officer  of  the  alloting  agency  may  make  any  disburse¬ 
ment  chargeable  to  an  allotment  under  subsection  (a)  upon  a  voucher  certified 
by  an  officer  or  civilian  employee  of  the  procuring  agency.  (Aug.  10,  1956, 
ch.  1041,  sec.  1,  70A  Stat.  132.) 

Sec.  2310.  Determinations  and  Decisions 

(a)  Determinations  and  decisions  required  to  be  made  under  this  chapter 
by  the  head  of  an  agency  may  be  made  for  an  individual  purchase  or  contract 
or  for  a  class  of  purchases  or  contracts.  Such  determination  or  decision  is 
final . 

(b)  Each  determination  or  decision  under  clauses  (11)(16)  of  section 
2304(a),  section  2306(c)  section  2306(g)(1),  section  2307  (c),  or  section 
2313(c)  of  this  title  and  a  decision  to  negotiate  contracts  under  clauses 
(2),  (7),  (8),  (10),  (12),  or  for  property  or  supplies  under  clause  (11)  or 
section  2304(a),  shall  be  based  on  a  written  finding  by  the  person  making 
the  determination  or  decision,  which  finding  shall  set  out  facts  and 
circumstances  that  (1)  are  clearly  illustrative  of  the  conditions  described 
in  clauses  (11) (16)  of  section  2304(a),  (2)  clearly  indicate  why  the  type 
of  contract  selected  under  section  2306(c)  is  likely  to  be  less  costly  than 
any  other  type  or  that  it  is  impracticable  to  obtain  property  or  services  of 
the  kind  or  quality  required  except  under  such  a  contract,  (3)  support  the 
findings  required  by  section  2306(g)(1),  (4)  clearly  indicate  why  advance 
payments  under  section  2307(c)  would  be  in  the  public  interest.  (5)  clearly 
indicate  why  the  application  of  section  2313(b)  to  a  contract  or  subcontract 
with  a  foreign  contractor  or  foreign  subcontractor  would  not  be  in  the 
public  interest,  or  (6)  clearly  and  convincingly  establish  with  respect  to 
the  use  of  clauses  (2),  (7),  (8),  (10),  (12),  and  for  property  or  supplies 
under  clause  (11)  of  section  2304(a),  that  formal  advertising  would  have 
been  feasible  and  practicable.  Such  a  finding  is  final  and  shall  be  kept 
available  in  the  agency  for  at  least  six  years  after  the  date  of  the  deter¬ 
mination  or  decision.  A  copy  of  the  findings  shall  be  submitted  to  the 
General  Accounting  Office  with  each  contract  to  which  it  applies. 

As  amended  Sept.  10,  1962,  Pub.  L.  87-653,  1(f),  76  Stat.  529;  Sept. 

27,  1966,  Pub.  L.  89-607,  1(1),  80  Stat.  850;  July  5,  1968,  Pub.  L.  90-378, 

2  82  Stat.  290. 

Sec.  2311.  Delegation 

The  head  of  an  agency  may  delegate,  subject  to  his  direction,  to  any 
other  officer  or  official  of  that  agency,  any  power  under  this  chapter 
except  the  power  to  make  determinations  and  decisions  under  clauses 
(11)-(16)  of  section  2304(a)  of  this  title.  However,  the  power  to  make  a 
determination  or  decision  under  section  2304 ( a ) ( 1 1 )  of  the  title  may  be 
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delegated  to  any  other  officer  or  official  of  the  agency  who  is  responsible 
for  procurement,  and  only  for  contracts  requiring  the  expenditure  of  not 
more  than  $5,000,000. 

As  amended  Sept.  20,  1963,  Pub.  L.  87-653  1(g),  76  Stat.  529;  Julv  5, 
1968,  Pub.  L.  90-378,  3,  82  Stat.  290,  Pub.  L.  97-86,  Dec.  1,  1981. 

Sec.  2312.  Remission  of  Liquidated  Damages 

Upon  the  recommendation  of  the  head  of  any  agency,  the  Comptroller 
General  may  remit  all  or  part,  as  he  considers  just  and  equitable,  of  any 
liquidated  damages  accessed  for  delay  in  performing  a  contract,  made  by  that 
agency,  that  provides  for  such  damages.  (Aug.  10,  1956,  ch.  1041,  sec.  1, 
70A  Stat.  132.) 

Sec.  2313.  Examination  of  Books  and  Records  of  Contractor 

(a)  An  agency  named  in  section  2303  of  this  title  is  entitled,  through 
an  authorized  representative,  to  inspect  the  plant  and  audit  the  books  and 
records  of-- 

(1)  A  contractor  performing  a  cost  or  cost-plus-a-fixed-fee 
contract  made  by  that  agency  under  this  chapter;  and 

(2)  a  subcontractor  performing  any  subcontract  under  a  cost  or 
cost-plus-a-fixed-fee  contract  made  by  that  agency  under  this  chapter. 

(b)  Except  as  provided  In  subsection  (c),  each  contract  negotiated 
under  this  chapter  shall  provide  that  the  Comptroller  General  and  his  repre¬ 
sentatives  are  entitled,  until  the  expiration  of  three  years  after  final 
payment,  to  examine  any  books,  documents,  papers,  or  records  of  the 
contractor,  or  any  of  his  subcontractor,  that  directly  pertain  to,  and 
Involve  transactions  relating  to,  the  contract  or  subcontract. 

(c)  Subsection  (b)  does  not  apply  to  a  contract  or  subcontract  with  a 
foreign  contractor  or  foreign  subcontractor  if  the  head  of  the  agency  deter¬ 
mines,  with  the  concurrence  of  the  Comptroller  General  or  his  designee,  that 
the  application  of  that  subsection  to  the  contract  or  subcontract  would  not 
be  in  the  public  interest.  However,  the  concurrence  of  the  Comptroller 
General  or  his  designee  Is  not  required-- 

(1)  where  the  contractor  or  subcontractor  is  a  foreign  government 
or  agency  thereof  or  Is  precluded  by  the  laws  of  the  country  involved  from 
making  its  books,  documents,  papers,  or  records  available  for  examination; 
and 

(2)  where  the  head  of  the  agency  determines,  after  taking  into 
account  the  price  and  availability  of  the  property  or  services  from  United 
States  sources,  that  the  public  interest  would  be  best  served  by  not 
applying  subsection  (b). 

If  subsection  (b)  is  not  applied  to  a  contract  or  subcontract  based  on 
a  determination  under  clause  (2),  a  written  report  shall  be  furnished  to  the 
Congress.  As  amended  Sept.  27,  1966,  Pub.  L.  89-607,  1(2),  80  Stat.  850. 


Section  2314.  Laws  Inapplicable  to  Agencies  Named  in  Section  2303  of 
This  Title 

Sections  3709  and  3735  of  the  Revised  Statues  (41  U.S.C.  5  and  13)  do 
not  apply  to  the  procurement  of  property  or  services  by  the  agencies  named 
In  section  2303  of  this  title.  (Aug  10,  1956,  ch.  1041,  sec.  1,  70A  Stat. 
133.)  (P.L.  96-513,  Dec.  12,  1980) 

Section  2315.  Law  Inapplicable  to  the  Procurement  of  Automatic  Data 
Processing  Equipment  and  Services  for  Certain  Defense  Purposes 

(a)  Section  111  of  the  Federal  Property  and  Administrative  Services  Act 
of  1949  (40  U.S.C.  795)  is  not  applicable  to  the  procurement  by  the 
Department  of  Defense  of  automatic  data  processing  "-quipment  or  services  if 
the  function,  operation,  or  use  of  the  equipment  or  services-- 

(1)  Involves  Intelligence  activities; 

« 

(2)  Involves  cryptologic  activities  related  to  national  security; 

(3)  Involves  the  command  and  control  of  military  forces; 

(4)  Involves  equipment  that  Is  an  integral  part  of  a  weapon  or 
weapons  system;  or 

(5)  subject  to  subsection  (b).  Is  critical  to  the  direct 
fulfillment  of  military  or  Intelligence  missions. 

(b)  Subsection  (a)(5)  does  not  Include  procurement  of  automated  data 
processing  equipment  or  services  to  be  used  for  routine  administrative  and 
business  applications  (Including  payroll,  finance,  logistics,  and  personnel 
management  applications).  (Pub.  L.  97-86,  Dec.  1,  1981.) 
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FEDERAL  PROPERTY  AND  ADMINISTRATIVE  SERVICES  ACT  OF  1949 
40  U.S.C.  471,  et  seq.  (abridged) 

Act  of  June  30,  1949,  63  Stat.  378,  P.L.  152,  effective  July  1,  1949, 
as  amended.  An  Act  to  simplify  the  procurement,  utilization,  and  disposal 
of  Government  property,  to  reorganize  certain  agencies  of  the  Government, 
and  for  other  purposes. 

Short  Title  (Sec.  1).  This  Act  may  be  cited  as  the  "Federal  Property 
and  Administrative  Services  Act  of  1949." 

DECLARATION  OF  POLICY 

Sec.  2.  It  is  the  intent  of  the  Congress  in  enacting  this  legislation 
to  provide  for  the  Government  an  economical  and  efficient  system  for-- 

(a)  the  procurement  and  supply  of  personal  property  and  nonpersonal 
services,  including  related  functions  such  as  contracting,  inspection, 
storage,  issue,  specifications,  property  Identification  and  classification, 
transportation  and  traffic  management,  establishment  of  pools  or  systems  for 
transportation  of  Government  personnel  and  property  by  motor  vehicle  within 
specific  areas,  management  of  public  utility  services,  repairing  and 
converting,  establishment  of  inventory  levels,  establishment  of  forms  and 
procedures,  and  representation  before  Federal  and  State  regulatory  bodies; 

(b)  the  utilization  of  available  property; 

(c)  the  disposal  of  surplus  property;  and 

(d)  records  management  (P.L.  766,  Sept.  1,  1954,  68  Stat.  1126;  40  U.S. 
Code  471.) 

DEFINITIONS 

Sec.  3  As  used  in  titles  I  through  VI  of  this  Act-- 

(a)  The  term  "executive  agency"  means  any  executive  department  or 
Independent  establishment  In  the  executive  branch  of  the  Government, 
Including  any  wholly  owned  Government  corporation. 

(b)  The  term  "Federal  agency"  means  any  executive  agency  or  any 
establishment  In  the  legislative  or  judicial  branch  of  the  Government 
(except  the  Senate,  the  House  of  Representatives,  and  the  Architect  of  the 
Capitol  and  any  activities  under  his  direction). 

(c)  The  term  "Administrator"  means  the  Administrator  of  General 
Services  provided  for  In  Title  I  hereof. 

(d)  The  term  "property"  means  any  Interest  In  property  except  (1)  the 
public  domain;  lands  reserved  or  dedicated  for  national  park  purposes; 
minerals  in  lands  and  portions  of  lands  so  withdrawn  or  reserved  which  the 
Secretary  of  the  Interior,  with  the  concurrence  of  the  Administrator,  deter¬ 
mines  are  not  suitable  for  return  to  the  public  domain  for  disposition  under 


the  general  public-land  laws  because  such  lands  are  substantially  changed  In 
character  by  Improvements  or  otherwise;  (2)  naval  vessels  of  the  following 
categories:  battleships,  cruisers,  aircraft  carriers,  destroyers,  and 
submarines;  and  (3)  records  of  the  Federal  Government. 

(e)  The  term  "excess  property"  means  any  property  under  the  control  of 
any  Federal  agency  which  Is  not  required  for  its  needs  and  the  discharge  of 
Its  responsibilities,  as  determined  by  the  head  thereof. 

(f)  The  term  "foreign  excess  property"  means  any  excess  property 
located  outside  the  States  of  the  Union,  the  District  of  Columbia,  Puerto 
Rico,  American  Samoa,  Guam,  the  Trust  Territory  of  the  Pacific  Islands,  and 
the  Virgin  Islands. 

(g)  The  term  "surplus  property"  means  any  excess  property  not  required 
for  the  needs  and  discharge  of  the  responsibilities  of  all  Federal  agencies, 
as  determined  by  the  Administrator. 

(h)  the  term  "care  and  handling"  Includes  completing,  repairing, 
converting,  rehabilitation,  operating,  preserving,  protecting.  Insuring, 
packing,  storing,  handling,  conserving,  and  transporting  excess  and  surplus 
property,  and  In  the  case  of  property  which  Is  dangerous  to  public  health  or 
safety,  destroying  or  rendering  Innocuous  such  property. 

(1)  The  term  "person"  Includes  any  corporation,  partnership,  firm, 
association,  trust,  estate,  or  other  entity. 

(j)  the  term  "nonpersonal  services"  means  such  contractual  services, 
other  than  personal  and  professional  services,  as  the  Administrator  shall 
designate. 

(k)  The  term  "contractor  Inventory"  means  (1)  any  property  acquired  by 
and  In  the  possession  of  a  contractor  or  subcontractor  under  a  contract 
pursuant  to  the  terms  of  which  title  Is  vested  In  the  Government,  and  In 
excess  of  the  amounts  needed  to  complete  full  performance  under  the  entire 
contract;  and  (2)  any  property  which  the  Government  Is  obligated  or  has  the 
option  to  take  over  under  any  type  of  contract  as  a  result  either  of  any 
changes  In  the  specifications  or  plans  thereunder  or  of  the  termination  of 
such  contract  (or  subcontract  thereunder),  prior  to  completion  of  the  work, 
for  the  convenience  or  at  the  option  of  the  Government. 

(l)  The  term  "motor- vehicle"  means  any  vehicle,  self-propelled  or  drawn 
by  mechanical  power,  designed  and  operated  principally  for  highway  transpor¬ 
tation  of  property  or  passengers,  exclusive  of  any  vehicle  designed  or  used 
for  military  field  training,  combat,  or  tactical  purposes,  or  used 
principally  within  the  confines  of  a  regularly  established  military  post, 
camp,  or  depot,  and  any  vehicle  regularly  used  by  an  agency  In  the 
performance  of  Investigative,  law  enforcement,  or  Intelligence  duties  If  the 
head  of  such  agency  determines  the  exclusive  control  of  such  vehicle  Is 
essential  to  the  effective  performance  of  such  duties.  (P.L.  754,  Septembe 
5,  1950,  64  Stat.  590;  P.L.  522,  July  12,  1952,  66  Stat.  593,  P.L.  766, 
September  1,  1954,  68  Stat.  1129;  P.L.  388,  August  12,  1955,  69  Stat.  722; 
P.L.  85-337,  February  28,  1958,  72  Stat.  29;  P.L.  86-70,  June  25,  1959,  73 
Stat.  148;  P.L.  86-624,  July  12,  1960,  74  Stat.  418;  P.L.  93-594,  January  2, 
1975,  88  Stat.  1926;  40  U.S.  Code  472.) 
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TITLE  1  -  ORGANIZATION 


General  Services  Administration 

Sec.  101.  (a)  There  is  hereby  established  an  agency 
in  the  executive  branch  of  the  Government  which  shall 
be  known  as  the  General  Services  Administration. 

(b)  There  shall  be  at  the  head  of  the  General 
Services  Administration  an  Administrator  of  General 
Services  who  shall  be  appointed  by  the  President  by 
and  with  the  advice  and  consent  of  the  Senate,  and 
perform  his  functions  subject  to  the  direction  and 
control  of  the  President. 

(c)  There  shall  be  in  the  General  Services  Adminis¬ 
tration  a  Deputy  Administrator  of  General  Services 
who  shall  be  appointed  by  the  Administrator  of 
General  Services.  The  Deputy  Administrator  shall 
perform  such  functions  as  the  Administrator  shall 
designate  and  shall  be  Acting  Administrator  of 
General  Services  during  the  absence  or  disability  of  the 
Administrator  and,  unless  the  President  shall  desig¬ 
nate  another  officer  of  the  Government,  in  the  event 
of  a  vacancy  in  the  office  of  Administrator.  (40  U.S. 
Code  751). 

General  Supply  Fund 

Sec.  109.  (a)  There  is  authorized  to  be  set  aside  in 
the  Treasury  a  special  fund  which  shall  be  known  as 
the  General  Supply  Fund.  Such  fund  shall  be  com¬ 
posed  of  the  assets  of  the  general  supply  fund  (in¬ 
cluding  any  surplus  therein)  created  by  section  3  of  the 
Act  of  February  27,  1929(45Stat.  1342;  41  U.S.C.  7c), 
and  transferred  to  the  Administrator  by  section  102  of 
this  Act  such  sums  as  may  be  appropriated  thereto, 
and  the  value,  as  determined  by  the  Administrator,  of 
inventories  of  personal  property  from  time  to  time 
transferred  to  the  Administrator  by  other  executive 
agencies  under  authority  of  section  201(a)(2)  to  the 
extent  that  payment  is  not  made  or  credit  allowed 
therefor,  and  the  fund  shall  assume  all  of  the  liabilities, 
obligations,  and  commitments  of  the  general  supply 
fund  created  by  such  Act  of  February  27,  1929.  The 
General  Supply  Fund  shall  be  available  for  use  by  or 
under  the  direction  and  control  of  the  Administrator 
(1)  for  procuring  personal  property  (including  the 
purchase  from  or  through  the  Public  Printer,  for  ware¬ 
house  issue,  of  standard  forms,  blankbook  work, 
standard  specifications,  and  other  printed  material  in 
common  use  by  Federal  agencies  not  available  through 
the  Superintendent  of  Documents)  and  nonpersonal 
services  for  the  use  of  Federal  agencies  in  the  proper 
discharge  of  their  responsibilities,  and  (2)  for  paying 


the  purchase  nrice,  transportation  of  supplies  and 
services,  and  the  cost  of  personal  services  employed 
directly  in  the  repair,  rehabilitation,  and  conversion 
of  personal  property. 


Payments  of  Requisitioning  Agencies 

(b)  Payment  by  requisition  agencies  shall  be  at 
prices  fixed  by  the  Administrator.  Such  prices  shall  be 
fixed  at  levels  so  as  to  recover  so  far  as  practicable  the 
applicable  purchase  price,  the  transportation  cost, 
inventory  losses,  the  cost  of  personal  services  em¬ 
ployed  directly  in  the  repair,  rehabilitation,  and  con¬ 
version  of  personal  property,  and  the  cost  of  amortiza¬ 
tion,  and  repair  of  equipment  utilized  for  lease  or 
rent  to  executive  agencies.  Requisitioning  agencies 
shall  pay  by  advance  of  funds  in  all  cases  where  it  is 
determined  by  the  Administrator  that  there  is  insuf¬ 
ficient  capital  otherwise  available  in  the  General 
Supply  Fund.  Advances  of  funds  may  also  by  made  by 
agreement  between  the  requisitioning  agencies  and  the 
Administrator.  Where  an  advance  of  funds  is  not 
made,  the  General  Services  Administration  shall  be 
reimbursed  promptly  out  of  funds  of  the  requisition¬ 
ing  agency  in  accordance  with  accounting  procedures 
approved  by  the  Comptroller  General:  Provided,  That 
in  any  case  where  payment  shall  not  have  been  made 
by  the  requisitioning  agency  within  forty-five  days 
after  the  date  of  billing  by  the  Administrator  or  the 
date  on  which  an  actual  liability  for  supplies  or  services 
is  incurred  by  the  Administrator,  whichever  is  the 
later,  reimbursement  may  be  obtained  by  the  Adminis¬ 
trator  by  the  issuance  of  transfer  and  counterwarrants, 
or  other  lawful  transfer  documents  supported  by 
itemized  invoices. 

Credits  to  Fund 

(c)  The  General  Supply  Fund  shall  be  credited  with 
all  reimbursments,  advances  of  funds,  and  refunds  or 
recovering  relating  to  personal  property  or  services 
procured  through  the  fund,  including  the  net  proceeds 
of  disposal  of  surplus  supplies  procured  through  the 
fund  and  receipts  from  carriers  and  others  for  loss  of, 
or  damage  to,  supplies  procured  through  the  fund;  and 
the  same  are  reappropriated  for  the  purposes  of  the 
fund. 

(d)  (Repealed  August  24,  1962,  P.L.  87-600,  76 
Stat.  401.) 
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Annual  Audit;  Surplus;  Report  to  Congress 

(e)  (1)  As  of  June  30  of  each  year,  there  shall  be 
covered  into  the  United  States  Treasury  as  miscel¬ 
laneous  receipts  any  surplus  in  the  General  Supply 
Fund,  all  assets,  liabilities,  and  prior  losses  considered, 
above  the  amounts  transferred  or  appropriated  to 
establish  and  maintain  said  fund. 

(2)  The  Comptroller  General  shall  make  audits  of 
the  General  Supply  Fund  in  accordance  with  the 
provisions  of  the  Accounting  and  Auditing  Act  of 
1950  and  make  reports  on  the  results  thereof. 

Additional  Uses  of  Fund 

(0  Subject  to  the  requirements  of  subsections  (a)  to 
(e),  inclusive,  of  this  section,  the  General  Supply  Fund 
also  may  be  used  for  the  procurement  of  personal 
property  and  nonpersonal  services  authorized  to  be 
acquired  by  mixed-ownership  Government  corpora¬ 
tions,  or  by  the  municipal  government  of  the  District 
of  Columbia,  or  by  a  requisitioning  non-Federal 
agency  when  the  function  of  a  Federal  agency  author¬ 
ized  to  procure  for  it  is  transferred  to  the  General 
Services  Administration. 

Material  Tests;  Fees;  Disposition  of  Fees 

(g)  Whenever  any  producer  or  vendor  shall  tender 
any  article  or  commodity  for  sale  or  lease  to  the 
General  Services  Administration  or  to  any  procure¬ 
ment  authority  acting  under  the  direction  and  control 
of  the  Administrator  pursuant  to  this  Act,  the  Ad¬ 
ministrator  is  authorized  in  his  discretion,  with  the 
consent  of  such  producer  or  vendor,  to  cause  to  be 
conducted,  in  such  manner  as  the  Administrator  shall 
specify,  such  tests  as  he  shall  prescribe  either  to 
determine  whether  such  article  or  commodity  con¬ 
forms  to  prescribed  specifications  and  standards;  or  to 
aid  in  the  development  of  contemplated  specifications 
and  standards.  When  the  Administrator  determines 
that  the  making  of  such  tests  will  serve  predominantly 
the  interest  of  such  producer  or  vendor,  he  shall  charge 
such  producer  or  vendor  a  fee  which  shall  be  fixed  by 
the  Administrator  in  such  amount  as  will  recover  the 
cost  of  conducting  such  tests,  including  all  components 
of  such  cost,  determined  in  accordance  with  accepted 
accounting  principles.  When  the  Administrator  deter¬ 
mines  that  the  making  of  such  tests  will  not  serve  pre¬ 
dominantly  the  interest  of  such  producer  or  vendor,  he 
shalt  charge  such  producer  or  vendor  such  fee  as  he 
shall  determine  to  be  reasonable  for  the  furnishing  of 
such  testing  service.  All  such  fees  collected  by  the 
Administrator  may  be  deposited  in  the  General 
Supply  Fund  to  be  used  for  any  purpose  authorized  by 
subsection  109(a)  of  this  Act.  (P.L.754,  September  5, 
1950,  64  Stat.  578;  P.L.  522,  July  12,  1952,  66  Stat. 
593;  P.L.  86-591,  July  5,  1960,  74  Stat.  330;  P.L.  87- 
372,  October4, 1961, 75  Stat.  802;  P.L.  87-600,  August 
24,  1962,  76  Stat.  401;  P.L.  93-604,  January  2,  1975, 
88  Stat  1963;  40  U.S.C.  756.) 


Automatic  Data  Processing  Equipment 

Sec.  111.  (a)  The  Administrator  is  authorized  and 
directed  to  coordinate  and  provide  for  the  economic 
and  efficient  purchase,  lease,  and  maintenance  of 
automatic  data  processing  equipment  by  Federal 
agencies. 

Procurement  Authority 

(b) (1)  Automatic  data  processing  equipment  suit¬ 
able  for  efficient  and  effective  use  by  Federal  agencies 
shall  be  provided  by  the  Administrator  through 
purchase,  lease,  transfer  of  equipment  from  other 
Federal  agencies,  or  otherwise,  and  the  Administrator 
is  authorized  and  directed  to  provide  by  contract  or 
otherwise  for  the  maintenance  and  repair  of  such 
equipment.  In  carrying  out  his  responsibilities  under 
this  section  the  Administrator  is  authorized  to  transfer 
automatic  data  processing  equipment  between  Federal 
agencies,  to  provide  for  joint  utilization  of  such 
equipment  by  two  or  more  Federal  agencies,  and  to 
establish  and  operate  equipment  pools  and  data  pro¬ 
cessing  centers  for  the  use  of  two  or  more  such  agencies 
when  necessary  for  its  most  efficient  and  effective 
utilization. 

(2)  The  Administrator  may  delegate  to  one  or  more 
Federal  agencies  authority  to  operate  data  processing 
equipment  pools  and  automatic  data  processing 
centers,  and  to  lease,  purchase,  or  maintain  individual 
automatic  data  processing  systems  or  specific  units  of 
equipment,  including  such  equipment  used  in  auto¬ 
matic  data  processing  pools  and  automatic  data 
processing  centers,  when  such  action  is  determined  by 
the  Administrator  to  be  necessary  for  the  economy 
and  efficiency  of  operations,  or  when  such  action  is 
essential  to  national  defense  or  national  security.  The 
Administrator  may  delegate  to  one  or  more  Federal 
agencies  authority  to  lease,  purchase,  or  maintain 
automatic  data  processing  equipment  to  the  extent  to 
which  he  determines  such  action  to  be  necessary  and 
desirable  to  allow  for  the  orderly  implementation  of  a 
program  for  the  utilization  of  such  equipment. 

Establishment  of  Revolving  Fund 

(c)  There  is  hereby  authorized  to  be  established  on 
the  books  of  the  Treasury  an  automatic  data  process¬ 
ing  fund,  which  shall  be  available  without  fiscal  year 
limitation  for  expenses,  including  personal  services, 
other  costs,  and  the  procurement  by  lease,  purchase, 
transfer,  or  otherwise  of  equipment,  maintenance  and 
repair  of  such  equipment  by  contract  or  otherwise, 
necessary  for  the  efficient  coordination,  operation, 
and  utilization  of  such  equipment  by  and  for  Federal 
agencies;  Provided,  That  a  report  of  equipment  inven¬ 
tory,  utilization,  and  acquisitions,  together  with  an 
account  of  receipts,  disbursements,  and  transfers  to 
miscellaneous  receipts  under  this  authorization  shall 
be  made  annually  in  connection  with  the  budget  esti¬ 
mates  to  the  Director  of  the  Office  of  Management 
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and  Budget  and  to  the  Congress,  and  the  inclusion  in 
appropriation  acts  of  provisions  regulating  the  opera¬ 
tion  of  the  automatic  data  processing  fund,  or  limiting 
the  expenditures  therefrom,  is  hereby  authorized. 

Appropriations  to  Fund 

(d)  There  are  authorized  to  be  appropriated  to  said 
fund  such  sums  as  may  be  required  which,  together 
with  the  value,  as  determined  by  the  Administrator, 
of  supplies  and  equipment  from  time  to  time  trans¬ 
ferred  to  the  Administrator,  shall  constitute  thecapital 
of  the  fund:  Provided,  That  said  fund  shall  be  credited 
with  (1)  advances  and  reimbursements  from  available 
appropriations  and  funds  of  any  agency  (including  the 
General  Services  Administration),  organization,  or 
contractor  utilizing  such  equipment  and  services 
rendered  them,  at  rates  determined  by  the  Adminis¬ 
trator  to  approximate  the  costs  thereof  met  by  the 
fund  (including  depreciation  of  equipment,  provision 
for  accrued  leave,  and  for  amortization  of  installation 
costs,  but  excluding,  in  the  determination  of  rates 
prior  to  the  fiscal  year  1967,  such  direct  operating 
expenses  as  may  be  directly  appropriated  for,  which 
expenses  may  be  charged  to  the  fund  and  covered  by 
advances  or  reimbursements  from  such  direct  appro¬ 
priations)  and  (2)  refunds  or  recoveries  resulting  from 
operations  of  the  fund,  including  the  net  proceeds  of 
disposal  of  excess  or  surplus  personal  property  and 
receipts  from  carriers  and  others  for  loss  of  or  damage 
to  property:  Provided  further,  That  following  the  close 
of  each  fiscal  year  any  net  income,  after  making  pro¬ 
visions  for  prior  year  losses,  if  any,  shall  be  transferred 
to  the  Treasury  of  the  United  States  as  miscellaneous 
receipts. 

Nonapplicability  of  Other  Sections 

(e)  The  proviso  following  paragraph  (4)  in  section 
201(a)  of  this  Act  and  the  provisions  of  section  602(d) 
of  this  Act  shall  have  no  application  in  the  administra¬ 
tion  of  this  section.  No  other  provision  of  this  Act  or 
any  other  Act  which  is  inconsistent  with  the  provisions 
of  this  section  shall  be  applicable  in  the  administration 
of  this  section. 


Scientific  and  Technological  Advisory  Service 

(0  The  Secretary  of  Commerce  is  authorized  (1)  to 
provide  agencies,  and  the  Administrator  of  General 
Services  in  the  exercise  of  the  authority  delegated  in 
this  section,  with  scientific  and  technological  advisory 
services  relating  to  automatic  data  processing  and 
related  systems,  and  (2)  to  make  appropriate  recom¬ 
mendations  to  the  President  relating  to  the  establish¬ 
ment  of  uniform  Federal  automatic  data  processing 
standards.  The  Secretary  of  Commerce  is  authorized 
to  undertake  the  necessary  research  in  the  sciences  and 
technologies  of  automatic  data  processing  computer 
and  related  systems,  as  may  be  required  under  pro¬ 
visions  of  this  subsection. 


Limitations  on  Authority 

(a)  The  authority  conferred  upon  the  Administra¬ 
tor  and  the  Secretary  of  Commerce  by  this  section 
shall  be  exercised  subject  to  direction  by  the  President 
and  to  fiscal  and  policy  control  exercised  by  the  Office 
of  Management  and  Budget.  Authority  so  conferred 
upon  the  Administrator  shall  not  be  so  construed  as 
to  impair  or  interfere  with  the  determination  by 
agencies  of  their  individual  automatic  data  processing 
equipment  requirements,  including  the  development 
of  specifications  for  and  the  selection  of  the  types 
and  configurations  of  equipment  needed.  The  Admin¬ 
istrator  shall  not  interfere  with,  or  attempt  to  control 
in  any  way,  the  use  made  of  automatic  data  processing 
equipment  or  components  thereof  by  any  agency.  The 
Administrator  shall  provide  adequate  notice  to  all 
agencies  and  other  users  concerned  with  respect  to 
each  proposed  determination  specifically  affecting 
them  or  the  automatic  data  processing  equipment  or 
components  used  by  them.  In  the  absence  of  mutual 
agreement  between  the  Administrator  and  the  agency 
o  r  user  concerned,  such  proposed  determinations  shall 
be  subject  to  review  and  decision  by  the  Office  of 
Management  and  Budget  unless  the  President  other¬ 
wise  directs.  (P.L.  89-306,  October  30,  1965,  79  Stat. 
1127;  40  U.S.  Code  759). 


TITLE  II  -  PROPERTY  MANAGEMENT 


Procurement,  Warehousing,  and  Related  Activities 

Sec.  201.  (a)  The  Administrator  shall,  in  respect  of 
executive  agencies,  and  to  the  extent  that  he  deter¬ 
mines  that  so  doing  is  advantageous  to  the  Govern¬ 
ment  in  terms  of  economy,  efficiency,  or  service,  and 
with  due  regard  to  the  program  activities  of  the  agen¬ 
cies  concerned — 

(1)  subject  to  regulations  prescribed  by  the 
Administrator  for  Federal  Procurement  Policy  pur¬ 
suant  to  the  Office  of  Federal  Procurement  Policy 


Act,  prescribe  policies  and  methods  of  procurement 
and  supply  of  personal  property  and  nonpersonal 
services,  including  related  functions  such  as  contract¬ 
ing,  inspection,  storage,  issue,  property  identification 
and  classification,  transportation  and  traffic  manage¬ 
ment,  management  of  public  utility  services,  and 
repairing  and  converting;  and 

(2)  operate,  and  after  consultation  with  the 
executive  agencies  affected,  consolidate,  take  over, 
or  arrange  for  the  operation  by  any  executive  agency 
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of  warehouses,  supply  centers,  repair  shops,  fuel 
yards,  and  other  similar  facilities;  and 

(3)  procure  and  supply  personal  and  nonper¬ 
sonal  services  for  the  use  of  executive  agencies  in  the 
proper  discharge  of  their  responsibilities,  and  perform 
functions  related  to  procurement  and  supply  as  those 
mentioned  above  in  subparagraph  (1):  Provided,  That 
contracts  for  public  utility  services  may  be  made  for 
periods  not  exceeding  ten  years;  and 

(4)  with  respect  to  transportation  and  other 
public  utility  services  for  the  use  of  executive  agencies, 
represent  such  agencies  in  negotiations  with  carriers 
and  other  public  utilities  and  in  proceedings  involving 
carriers  or  other  public  utilities  before  Federal  and 
State  regulatory  bodies;  Provided,  That  the  Secretary 
of  Defense  may  from  time  to  time,  and  unless  the  Pres¬ 
ident  shall  otherwise  direct,  exempt  the  Department 
of  Defense  from  action  taken  or  which  may  be  taken 
by  the  Administration  under  clauses  (1),  (2),  (3),  and 
(4)  above  whenever  he  determines  such  exemption  to 
be  in  the  best  interests  of  national  security. 

(b)  The  Administrator  shall  as  far  as  practicable 
provide  any  of  the  services  specified  in  subsection  (a) 
of  this  section  to  any  other  Federal  agency,  mixed 
ownership  corporation  (as  defined  in  the  Government 
Corporation  Control  Act),  or  the  District  of  Columbia, 
upon  its  request. 

(c)  In  acquiring  personal  property,  any  executive 
agency,  under  regulations  to  be  prescribed  by  the 
Administrator,  subject  to  regulations  prescribed  by 
the  Administrator  for  Federal  Procurement  Policy 
pursuant  to  the  Office  of  Federal  Procurement  Policy 
Act,  may  exchange  or  sell  similar  items  and  may  apply 
the  exchange  allowance  or  proceeds  of  sale  in  such 
cases  in  whole  or  in  part  payment  for  the  property 
acquired:  Provided,  That  any  transaction  carried  out 
under  the  authority  of  this  subsection  shall  be  evi¬ 
denced  in  writing. 

(d)  In  conformity  with  policies  prescribed  by  the 
Administrator  under  subsection  (a),  any  executive 
agency  may  utilize  the  services,  work,  materials,  and 


TITLE  III  - 


Declaration  of  Purpose 

Sec.  301.  The  purpose  of  this  title  is  to  facilitate  the 
procurement  of  property  and  services.  (P.L.  522,  July 
12.  1952,  66  Stat.  594;  41  U.S.  Code  251.) 

Application  and  Procurement  Methods 

Sec.  302.  (a)  Executive  agencies  shall  make  pur¬ 
chases  and  contracts  for  property  and  services  in 
accordance  with  the  provisions  of  this  title  and  imple¬ 
menting  regulations  of  the  Administrator;  but  this 
title  does  not  apply— 


equipment  of  any  other  executive  agency,  with  the 
consent  of  such  other  executive  agency,  forthe  inspec¬ 
tion  of  personal  property  incident  of  the  procurement 
thereof,  and  notwithstanding  section  3678  of  the  Re¬ 
vised  Statutes  (31  U.S.C.  628)  or  any  other  provision 
of  law  such  other  executive  agency  may  furnish  such 
services,  work,  materials,  and  equipment  for  that 
purpose  without  reimbursement  or  transfer  of  funds. 

(e)  Whenever  the  head  of  any  executive  agency 
determines  that  the  remaining  storage  or  shelf  life  of 
any  medical  materials  or  medical  supplies  held  by  such 
agency  for  national  emergency  purposes  is  of  too  short 
duration  to  justify  their  continued  retention  for  such 
purposes  and  that  their  transfer  or  disposal  would 
be  in  the  interest  of  the  United  States,  such  material 
or  supplies  shall  be  considered  for  the  purposes  of 
section  483  of  this  title  to  be  excess  property.  In  ac¬ 
cordance  with  the  regulations  of  the  Administrator, 
such  excess  materials  or  supplies  may  thereupon  be 
transferred  to  or  exchanged  with  any  other  Federal 
agency  for  other  medical  materials  or  supplies.  Any 
proceeds  derived  from  such  transfers  may  be  credited 
to  the  current  applicable  appropriation  or  fund  of 
the  transferor  agency  and  shall  be  available  only  for 
the  purchase  of  medical  materials  or  supplies  to  be 
held  for  national  emergency  purposes.  If  such  materi¬ 
als  or  supplies  are  not  transferred  to  or  exchanged 
with  any  other  Federal  agency,  they  shall  be  disposed 
of  as  surplus  property.  To  the  greatest  extent  practi¬ 
cable,  the  head  of  the  executive  agency  holding  such 
medical  materials  or  supplies  shall  make  the  determi¬ 
nation  provided  for  in  the  first  sentence  of  this  sub¬ 
section  at  such  times  as  to  insure  that  such  medical 
materials  or  medical  supplies  can  be  transferred  or 
otherwise  disposed  of  in  sufficient  time  to  permit  their 
use  before  their  shelf  life  expires  and  they  are  rendered 
unfit  for  human  use.  (P.L.  216,  August  10.  1949,  63 
Stat.  591;  P.L.  754,  September  5,  1950,  64  Stat.  591; 
P.L.  85-781,  August  27,  1958,  72  Stat.  936;  P.L. 
91-426,  September  26,  1970,  84  Stat.  883;  P.L.  93-400. 
August  30,  1974,  88  Stat.  796;  40  U.S.C.  481.  cent  1 
41  M.S.C,  251,  et.  scq.) 
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(1)  to  the  Department  of  Defense,  the  Coast 
Guard,  and  the  National  Aeronautics  and  Space  Ad¬ 
ministration;  or 

(2)  when  this  title  is  made  inapplicable  pursuant 
to  section  602(d)  of  this  Act  or  any  other  law,  but 
when  this  title  is  made  inapplicable  by  any  such  pro¬ 
visions  of  law  sections  3709  and  3710  of  the  Revised 
Statutes,  as  amended  (41  U.S.C.  5  and  8).  shall  be 
applicable  in  the  absence  of  authority  conferred  by 
statute  to  procure  without  advertising  or  without 
regard  to  said  section  3709. 

(b)  It  is  the  declared  policy  of  the  Congress  that  a 
fair  proportion  of  the  total  purchases  and  contracts 


for  property  and  services  for  the  Government  shall 
be  placed  with  small-business  concerns.  Whenever  it  is 
proposed  to  make  a  contract  or  purchase  in  excess 
of  $10,000  by  negotiation  and  without  advertising, 
pursuant  to  the  authority  of  paragraph  (7)  or  (8)  of 
section  302(c)  of  this  title,  suitable  advance  publicity, 
as  determined  by  the  agency  head  with  due  regard  to 
the  type  of  supplies  involved  and  other  relevant  con¬ 
siderations,  shall  be  given  for  a  period  of  at  least  fifteen 
days,  wherever  practicable,  as  determined  by  the 
agency  head. 

(c)  All  purchases  and  contracts  for  property  and 
services  shall  be  made  by  advertising,  as  provided  in 
section  303,  except  that  such  purchases  and  contracts 
may  be  negotiated  by  the  agency  head  without  ad¬ 
vertising  if — 

(1)  determined  to  be  necessary  in  the  public 
interest  during  the  period  of  a  national  emergency 
declared  by  the  President  or  by  the  Congress; 

(2)  the  public  exigency  will  not  admit  of  the 
delay  incident  to  advertising; 

(3)  the  aggregate  amount  involved  does  not 
exceed  $10,000; 

(4)  for  personal  or  professional  services; 

(5)  for  any  service  to  be  rendered  by  any  uni¬ 
versity,  college,  or  other  educational  institution; 

(6)  the  property  or  services  are  to  be  procured 
and  used  outside  the  limits  of  the  United  States  and 
its  possessions; 

(7)  for  medicines  or  medical  property; 

(8)  for  property  purchased  for  authorized 

resale; 

(9)  for  perishable  or  nonperishable  subsis¬ 
tence  supplies; 

(10)  for  property  or  services  for  which  it  is  im¬ 
practicable  to  secure  competition; 

(11)  the  agency  head  determines  that  the  pur¬ 
chase  or  contract  is  for  experimental,  developmental, 
or  research  work,  or  for  the  manufacture  or  furnishing 
of  property  for  experimentation,  development,  re¬ 
search,  or  test. 

(12)  for  property  or  services  as  to  which  the 
agency  head  determines  that  the  character,  ingredients, 
or  components  thereof  are  such  that  the  purchase  or 
contract  should  not  be  publicly  disclosed; 

( 1 3)  for  equipment  which  theagency  head  deter¬ 
mines  to  be  technical  equipment,  and  as  to  which  he 
determines  that  the  procurement  thereof  without  ad¬ 
vertising  is  necessary  in  special  situations  or  in  par¬ 
ticular  localities  in  order  to  assure  standardization 
of  equipment  and  interchangeability  of  parts  and  that 
such  standardization  and  interchangeability  is  neces¬ 
sary  in  the  public  interest; 

(14)  for  property  or  services  as  to  which  the 
agency  head  determines  that  bid  prices  after  advertis¬ 
ing  therefor  are  not  reasonable  (either  as  to  all  or  as 
to  some  part  of  the  requirements)  or  have  not  been  in¬ 
dependently  arrived  at  in  open  competition:  Provided, 
That  no  negotiated  purchase  or  contract  may  be 
entered  into  under  this  paragraph  after  the  rejection 
of  all  or  some  of  the  bids  received  unless  (A)  notifica¬ 


tion  of  the  intention  to  negotiate  and  reasonable  op¬ 
portunity  to  negotiate  shall  ha\e  been  gisen  by  the 
agency  head  to  each  responsible  bidder  and  (B)  the 
negotiated  price  is  the  lowest  negotiated  price  offered 
by  any  responsible  supplier;  or 

(15)  otherwise  authorized  by  law.  except  that 
section  304  shall  apply  to  purchases  and  contracts 
made  without  advertising  under  this  paragraph. 

(d)  If  in  the  opinion  of  the  agency  head  bids  re¬ 
ceived  after  advertising  evidence  any  violation  of  the 
antitrust  laws  he  shall  refer  such  bids  to  the  Attorney 
General  for  appropriate  action. 

(e)  This  section  shall  not  be  construed  to  (A)  au¬ 
thorize  the  erection,  repair,  or  furnishing  of  any  public 
building  improvement,  but  such  authorization  shall 
be  required  in  the  same  manner  as  heretofore,  or 
(B)  permit  any  contract  for  the  construction  or  repair 
of  buildings,  roads,  sidewalks,  sewers,  mains,  or  simi¬ 
lar  items  to  be  negotiated  without  advertising  as  re¬ 
quired  by  section  303.  unless  such  contract  is  to  be 
performed  outside  the  continental  United  States  or 
unless  negotiation  of  such  contract  is  authorized  by 
the  provisions  of  paragraph  (I),  (2).  (3),  (10),  (II). 
(12),  or  (14)  of  subsection  (c)  of  this  section. 

(0  No  contract  for  the  carriage  of  Government 
property  in  other  than  Government-owned  cargo  con¬ 
tainers  shall  require  carriage  of  such  property  in  cargo 
containers  of  any  stated  length,  height,  or  width.  (P.L. 
522,  July  12,  1952,  66  Stat.  594;  P.L.  85-800,  August  28, 
1958.  72  Stat.  966;  P.L.  89-343.  November  8,  1965, 
79 Stat.  1303;  P.L.  89-348,  Novembers.  1965, 79 Stat. 
1310;  P.L.  90-268.  March  16,  1968.  82  Stat.  50;  P.L. 
93-356,  July  25.  1974,  88  Stat.  390;  41  U.S.  Code  252. 


Advertising  Requirements 

Sec.  303.  Whenever  advertising  is  required  — 

(a)  The  advertisement  for  bids  shall  be  made  a 
sufficient  time  previous  to  the  purchase  or  contract, 
and  specifications  and  invitations  for  bids  shall  permit 
such  full  and  free  competition  as  is  consistent  with 
the  procurement  of  types  of  property  and  services 
necessary  to  meet  the  requirements  of  the  agency  con¬ 
cerned.  No  advertisement  or  invitation  to  bid  for  the 
carriage  of  Government  property  in  other  than  Gov¬ 
ernment-owned  cargo  containers  shall  specify  carriage 
of  such  property  in  cargo  containers  of  any  stated 
length,  height,  or  width. 

(b)  All  bids  shall  be  publicly  opened  at  the  time 
and  place  stated  in  the  advertisement.  Award  shall  be 
made  with  reasonable  promptness  by  written  notice 
to  that  responsible  bidder  whose  bid,  conforming  to 
the  invitation  for  bids,  will  be  most  advantageous  to 
the  Government,  price  and  other  factors  considered. 
Provided,  That  all  bids  may  be  rejected  when  the 
agency  head  determines  that  it  is  in  the  public  interest 
so  to  do.  (P.L  522,  July  12.  1952.  66  Stat.  594;  P.L. 
90-268,  March  16.  1968.  82  Stat.  49;  U.S.  Code  253.) 
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Requirements  of  Negotiated  Contracts 

See  304.  (a)  r  xeept  a  provided  in  subsection  (b) 
of  this  section,  contracts  negotiated  pursuant  to  sec¬ 
tion  303(c)  may  be  o(  any  ty  pe  which  in  the  opinion 
of  the  agency  head  will  promote  the  best  interests  of 
the  Government.  Every  contract  negotiated  pursuant 
to  section  302(c)  shall  contain  a  suitable  warranty, 
as  determined  by  the  agency  head,  by  the  contractor 
that  no  person  or  selling  agency  has  been  employed 
or  retained  to  solicit  or  secure  ^uch  contract  upon  an 
agreement  01  understanding  for  a  commission,  per¬ 
centage,  brokerage,  or  coniine* art  fee.  excepting  bona 
fide  employa  s  or  bona  fide  established  commercial  or 
selling  agencies  maintained  by  the  contractor  for  the 
purpose  of  securing  business,  for  the  breach  or  viola¬ 
tion  of  which  warranty  the  Got  :■  nment  shall  have  the 
right  to  annul  such  contract  without  liability  or  in  its 
discretion  to  deduct  from  the  contract  price  or  con¬ 
sideration  the  full  amount  of  such  commission,  per¬ 
centage,  brokerage,  or  contingent  fee. 

(b)  The  cost  plus-a-pereentage-of-cost  system  of 
contracting  shall  not  be  used,  and  in  the  case  of  a  cost- 
plus-a-fixed-fcc  contract  the  fee  shall  not  exceed  10 
per  centum  of  the  estimated  cost  of  the  contract,  ex¬ 
clusive  of  the  fee,  as  determined  by  the  agency  head 
at  the  time  of  entering  into  such  contract  (except  that 
a  fee  not  in  excess  of  15  per  centum  of  such  estimated 
cost  is  authorized  in  any  such  contract  for  experi¬ 
mental.  developmental,  or  research  work  and  that  a 
fee  inclusive  of  the  contractor's  costs  and  not  in  excess 
of  6  per  centum  of  the  estimated  cost,  exclusive  of 
fees,  as  determined  by  the  agency  head  at  the  time  of 
entering  into  the  contract,  of  the  project  to  which 
such  fee  is  applicable  is  authorized  in  contracts  for 
architectural  or  engineering  services  relating  to  any 
public  works  or  utility  project).  Neither  a  cost  nor  a 
cost-plus-a-fixed-fee  contract  nor  an  incentive-type 
contract  shall  be  used  unless  the  agency  head  deter¬ 
mines  that  such  method  of  contracting  is  likely  to  be 
less  costly  than  other  methods  or  that  it  is  impractical 
to  secure  property  or  services  of  the  kind  or  quality 
required  without  the  use  of  a  cost  orcost-plus-a-fixed- 
fee  contract  or  an  incentive-type  contract.  All  cost  and 
cost-plus-a-fixed-fce  contracts  shall  provide  for  ad¬ 
vance  notification  by  the  contractor  to  the  procuring 
agency  of  any  subcontract  thereunder  on  a  cost-plus- 
a-fixed-fee  basis  and  of  any  fixed  price  subcontract 
or  purchase  order  which  exceeds  in  dollar  amount 
either  $25,000  or  5  per  centum  of  the  total  estimated 
cost  of  the  prime  contract;  and  a  procuring  agency, 
through  any  authorized  representative  thereof,  shall 
have  the  right  to  inspect  the  plans  and  to  audit  the 
books  and  records  of  any  prime  contractor  or  sub¬ 
contractor  engaged  in  the  performance  of  a  cost  or 
cost-plus-a-fixcd  -fee  contract. 

(c)  All  contracts  negotiated  without  advertising 
pursuant  to  authority  contained  in  this  Act  shall  in¬ 
clude  a  clause  to  the  effect  that  the  Comptroller 
General  of  the  United  States  or  any  of  his  duly  author¬ 
ized  representatives  shall  until  the  expiration  of  three 


years  after  final  payment  have  access  to  and  the  right 
to  examine  any  directly  pertinent  books,  documents, 
papers,  and  records  of  the  contractor  or  any  of  his 
subcontractors  engaged  in  the  performance  ol  and 
involving  transactions  related  to  such  contracts  or 
subcontracts.  Under  regulations  to  be  prescribed  by 
the  Administrator  however,  such  clause  may  be  omitted 
from  contracts  with  foreign  contractors  or  foreign 
subcontractors  if  the  agency  head  determines  with  the 
concurrence  of  the  Comptroller  General  of  the  United 
States  or  his  designee,  that  the  omission  will  serve  the 
best  interests  of  the  United  States  However,  the  con¬ 
currence  of  the  Comptroller  General  of  the  United 
States  oi  his  designee  is  not  required  for  the  omission 
of  such  clause— 

(1)  where  the  contractor  or  subcontractor  is  a 
foreign  govemmem  or  agency  thereof  or  is  precluded 
by  the  laws  of  the  country  involved  from  making  its 
books,  documents,  papers,  or  records  available  for 
examination;  and 

(2)  where  the  agency  head  determines,  after 
taking  into  account  the  price  and  availability  of  the 
property  or  services  from  United  States  sources,  that 
the  public  interest  would  be  best  served  by  the  omis¬ 
sion  of  the  clause.  If  the  clause  is  omitted  based  on  a 
determination  under  clause  (2)  a  written  report  shall 
be  furnished  to  the  Congress.  The  power  of  the  agency 
head  to  make  the  determination  specified  in  the  pre¬ 
ceding  sentences  shall  not  be  delegable.  (P.L.  245, 
October  30,  1951. 65 Stat.  700;  P.L  522,  July  12.  1952, 
66  Stat.  594;  41  U.S.  Code  254.) 

Advance  Payments 

Sec.  305.  (a)  Any  executive  agency  may — 

(1)  make  advance,  partial,  progress  or  other 
payments  under  contracts  for  property  or  services 
made  by  the  agency:  and 

(2)  insert  in  bid  solicitations  for  procurement 
of  property  or  services  a  provision  limiting  to  small 
business  concerns  advance  or  progress  payments. 

(b)  Payments  made  under  subsection  (a)  may  not 
exceed  the  unpaid  contract  price. 

(c)  Advance  payments  under  subsection  (a)  may  be 
made  only  upon  adequate  security  and  a  determina¬ 
tion  by  the  agency  head  that  to  do  so  would  be  in  the 
public  interest.  Such  security  may  in  the  form  of  a 
lien  in  favor  of  the  Government  on  the  property  con¬ 
tracted  for,  on  the  balance  in  an  account  in  w  hich  such 
payments  are  deposited,  and  on  such  of  the  property 
acquired  for  performance  of  the  contract  as  the  parties 
may  agree.  This  lien  shall  be  paramount  to  all  other 
liens.  (P.L.  522,  July  12,  1952,  66  Stat.  594;  P.L.  85- 
800,  August  28.  1958.  72  Slat.  966;  41  U.S  Code  255.) 

Waiver  of  Liquidated  Damages 

Sec.  306.  (Sec.  306  was  repealed  by  Sec  10(b)  of 
P.L.  754.  Septemhcr  5.  1950,  64  Stat.  591,  and  Sec. 
10(a)  ol  that  law  substituted.) 
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Sec.  10(a).  Whenever  any  contract  made  on  behalf 
of  the  Government  by  the  head  of  any  Federal  Agency, 
or  by  officers  authorized  by  him  so  to  do,  includes  a 
provision  for  liquidated  damages  for  delay,  the 
Comptroller  General  upon  recommendation  of  such 
head  is  authorized  and  empowered  to  remit  the  whole 
or  any  part  of  such  damages  as  in  his  discretion  may 
be  just  and  equitable.  (41  U.S.  Code  256a.) 

Administrative  Determinations  and  Delegations 

Sec.  307(a).  The  determinations  and  decisions  pro¬ 
vided  in  this  title  to  be  made  by  the  Administrator  or 
other  agency  head  may  be  made  with  respect  to  indi¬ 
vidual  purchases  and  contracts  or  with  respect  to 
classes  of  purchases  or  contracts,  and  shall  be  final. 
Except  as  provided  in  subsection  (b)  of  this  section, 
and  except  as  provided  in  section  205(d)  with  respect 
to  the  Administrator,  the  agency  head  is  authorized 
to  delegate  his  powers  provided  by  the  title,  including 
the  making  of  such  determinations  and  decisions,  in 
his  discretion  and  subject  to  his  direction,  to  any  other 
officer  or  officers  or  officials  of  the  agency. 

(b)  The  power  of  the  agency  head  to  make  the  deter¬ 
minations  or  decisions  specified  in  paragraphs  (12) 
and  ( 1 3)  of  section  302  (c)  shall  not  be  delegable,  and 
the  power  to  make  the  determinations  or  decisions 
specified  in  paragraph  (1 1)  of  section  302  (c)  shall  be 
delegable  only  to  a  chief  officer  responsible  for  pro¬ 
curement  and  only  with  respect  to  contracts  which  will 
not  require  the  expenditure  of  more  than  $25,000. 

(c)  Each  determination  or  decision  required  by 
paragraphs  (11).  (12).  (13),  or  (14)  of  section  302(c), 
by  section  304  or  by  section  305  (c)  shall  be  based  upon 
written  findings  made  by  the  official  making  such 
determination,  which  findings  shall  be  final  and  shall 
be  available  within  the  agency  for  a  period  of  at  least 
six  years  following  the  date  of  the  determination.  A 
copy  of  the  findings  shall  be  submitted  to  the  General 
Accounting  Office  with  the  contract. 

(d)  In  any  case  where  any  purchase  or  contract  is 
negotiated  pursuant  to  the  provisions  of  section  302 
(c),  except  in  a  case  covered  by  paragraphs  (2),  (3), 
(4),  (5),  or  (6)  thereof,  the  data  with  respect  to  the 
negotiation  shall  be  preserved  in  the  files  of  the  agency 
for  a  period  of  six  years  following  final  payment  on 


such  contract.  (P.L.  85-800,  August  28,  1958,  72  Stat. 
967;  P.L.  89-343,  November  8.  1965,  79  Stat.  1303; 
41  U.S.  Code  257.) 

Statutes  Continued  in  Effect 

Sec.  308.  No  purchase  or  contract  shall  be  exempt 
from  the  Act  of  June  30,  1936  (49  Stat.  2036,  as 
amended;  4 1  U.S.C.  35  to  45)  or  from  the  Act  of  March 
3,  1931  (46  Stat.  1494,  as  amended;  40  U.S.C.  276a  to 
276a-6),  solely  by  reason  of  having  been  entered  into 
pursuant  to  section  302(c)  hereof  without  advertising, 
and  the  provisions  of  said  Acts  and  of  the  Act  of  June 
19,  1912  (37  Stat.  137,  as  amended;  40  U.S.C.  324and 
325a),  if  otherwise  applicable,  shall  apply  to  such 
purchases  and  contracts.  (41  U.S.  C  de  258.) 

Definitions 

Sec.  309.  As  used  in  this  title — 

(a)  The  term  “agency  head”  shall  mean  the  head 
of  any  assistant  head  of  any  executive  agency  and 
may  at  the  option  of  the  Administrator  include  the 
chief  official  of  any  principal  organizational  unit  of 
the  General  Services  Administration.  (P.L.  522,  July 
12,  1952,  66  Stat.  593;  41  U.S.  Code  259.) 

Statutes  Not  Applicable 

Sec.  310.  Sections  3709,  3710,  and  3735  of  the 
Revised  Statutes,  as  amended  (41  U.S.C.  5, 8  and  13), 
shall  not  apply  to  the  procurement  of  property  or 
services  made  by  an  executive  agency  pursuant  to  this 
title.  Any  provision  of  law  which  authorizes  an  execu¬ 
tive  agency  (other  than  an  executive  agency  which  is 
exempted  from  the  provisions  of  this  title  by  section 
302(a)  of  this  Act),  to  procure  any  property  or  services 
without  advertising  or  without  regard  to  said  section 
3709,  shall  be  construed  to  authorize  the  procure¬ 
ment  of  such  property  or  services  pursuant  to  section 
302(c)(  15)  of  this  Act  without  regard  to  the  advertis¬ 
ing  requirements  of  sections  302(c)  and  303  of  this 
Act.  (P.L.  522,  July  12,  1952,  66  Stat.  594;  P.L.  85- 
800,  August  28,  1958,  72  Stat.  967;  P.L.  89-343, 
November  8,  1965,  79  Stat.  1303  41  U.S.  Code  260.) 


TITLE  IV  —  FOREIGN  EXCESS  PROPERTY 


1  /  A 


Disposal  of  Foreign  Excess  Property 

Sec  401.  Each  executive  agency  having  foreign 
excess  property  shall  be  responsible  for  the  disposal 
thereof:  Provided.  That  (a)  the  head  of  each  such 
executive  agency  shall,  with  respect  to  the  disposition 
of  such  property,  conform  to  the  foreign  policy  of  the 
United  States;  (b)  the  Secretary  of  State  shall  have 
the  authority  to  use  foreign  currencies  and  credits 


acquired  by  the  United  States  under  section  402  (b) 
of  this  Act  in  order  to  effectuate  the  purpose  of  section 
32  (b)  (2)  of  the  Surplus  Property  Act  of  1944,  as 
amended,  and  the  Foreign  Service  Buildings  Act  of 
May  7,  1926,  as  amended  (including  Public  Law  547. 
Seventy-ninth  Congress  (60  Stat.  663)),  and  for  the 
purpose  of  paying  any  other  governmental  expenses 
payable  in  local  currencies,  and  the  authority  to 
amend,  modify,  and  renew  agreements  in  effect  on  the 
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effective  date  of  this  Act;  (c)  any  foreign  currencies 
or  credits  acquired  by  the  Department  of  State  pursu¬ 
ant  to  such  agreements  shall  be  administered  in  ac¬ 
cordance  with  procedures  that  may  from  time  to  time 
be  established  by  the  Secretary  of  the  Treasury  and, 
if  and  when  reduced  to  United  States  currency  shall 
be  covered  into  the  Treasury  as  miscellaneous  receipts; 
and  (d)  the  Department  of  State  shall,  except  to  such 
extent  as  the  President  shall  otherwise  determine, 
continue  to  perform  other  functions  with  respect  to 
agreements  for  the  disposal  of  foreign  excess  property 
in  effect  on  the  effective  date  of  this  Act.  (40  U.S. 
Code  51 1.) 

Methods  and  Terms  of  Disposal 

Sec.  402(a)  Foreign  excess  property  not  disposed  of 
under  subsections  (b)  and  (c)  of  this  section  may  be 
disposed  of  (1)  by  sale,  exchange,  lease,  or  transfer, 
for  cash,  credit,  or  other  property,  with  or  without 
warranty,  and  upon  such  other  terms  and  conditions 
as  the  head  of  the  executive  agency  concerned  deems 
proper;  but  in  no  event  shall  any  property  be  sold 
without  a  condition  forbidding  its  importation  into 
the  United  States,  unless  the  Secretary  of  Agriculture 
(in  the  case  of  any  agricultural  commodity,  food,  or 
cotton  or  woolen  goods)  or  the  Secretary  of  Com¬ 
merce  (in  the  case  of  any  other  property)  determines 
that  the  importation  of  such  property  would  relieve 
domestic  shortages  or  otherwise  be  beneficial  to  the 
economy  of  this  country,  (2)  for  foreign  currencies  or 
credits,  or  substantial  benefits  or  the  discharge  of 
claims  resulting  from  the  compromise  or  settlement 
of  such  claims  by  any  executive  agency  in  accordance 
with  the  law,  whenever  the  head  of  the  executive 
agency  concerned  determines  that  it  is  in  the  interest 
of  the  United  States  to  do  so.  Such  property  may  be 


disposed  of  without  advertising  whenever  the  head  of 
the  executive  agency  concerned  finds  so  doing  to  be 
most  practicable  and  to  be  advantageous  to  the  Gov¬ 
ernment.  The  head  of  each  executive  agency  respon¬ 
sible  for  the  disposal  of  foreign  excess  property  may 
execute  such  documents  for  the  transfer  of  title  or 
other  interest  in  property  and  take  such  other  action 
as  he  deems  necessary  or  proper  to  dispose  of  such 
property;  and  may  authorize  the  abandonment,  de¬ 
struction,  or  donation  of  foreign  excess  property 
under  his  control  which  has  no  commercial  value  or 
the  estimated  cost  of  care  and  handling  of  which  would 
exceed  the  estimated  proceeds  from  its  sale. 

(b)  Any  executive  agency  having  in  any  foreign 
country  any  medical  materials  or  supplies  not  disposed 
of  under  subsection  (c)  of  this  section,  which,  if  situ¬ 
ated  within  the  United  States,  would  be  available  for 
donation  pursuant  to  section  484  of  this  title,  may 
donate  such  materials  or  supplies  without  cost  (except 
for  costs  of  care  and  handling),  for  use  in  any  foreign 
country,  to  nonprofit  medical  or  health  organizations, 
including  those  qualified  to  receive  assistance  under 
sections  2174(b)  and  2357  of  Title  22. 

(c)  Under  such  regulations  as  the  Administrator 
shall  prescribe  pursuant  to  this  subsection,  any  foreign 
excess  property  may  be  returned  to  the  United  States 
for  handling  as  excess  of  surplus  property  under  the 
provisions  of  sections  483,  484(j),  and  484(1)  of  this 
title,  whenever  the  head  of  the  executive  agency  con¬ 
cerned  or  the  Administrator  after  consultation  with 
such  agency  head,  determines  that  return  of  the  prop¬ 
erty  to  the  United  States  for  such  handling  is  in  the 
interest  of  the  United  States;  Provided,  That  regula¬ 
tions  prescribed  pursuant  to  this  subsection  shall 
require  that  the  transportation  costs  incident  to  such 
return  shall  be  borne  by  the  Federal  agency.  State 
agency,  or  donee. 
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TITLE  IX  —  SELECTION  OF  ARCHITECTS 
AND  ENGINEERS 


Definitions 


Sec.  901.  As  used  in  this  title — 

(1)  The  term  “firm”  means  any  individual,  firm, 
partnership,  corporation,  association,  or  other  legal 
entity  permitted  by  law  to  practice  the  Professions 
of  architecture  or  engineering, 

(2)  The  term  “agency  head"  means  the  Secretary, 
Administrator,  or  head  of  a  department,  agency,  or 
bureau  of  the  Federal  Government. 

(3)  The  term  “architectural  and  engineering  serv¬ 
ices"  includes  those  professional  services  of  an  archi¬ 
tectural  or  engineering  nature  as  well  as  incidental 
services  that  members  of  these  professions  and  those 
in  their  employ  may  logically  or  justifiably  perform. 
(P.L.  92-582,  Oct  27,  1972,86Stat.  1278;  40  U.S.C.  541.) 


Policy 


Sec.  902.  The  Congress  hereby  declares  it  to  be  the 
policy  of  the  Federal  Government  to  publicly  an¬ 
nounce  all  requirements  for  architectural  and  engi¬ 
neering  services,  and  to  negotiate  contracts  for  archi¬ 
tectural  and  engineering  services  on  the  basis  of 
demonstrated  competence  and  qualification  for  the 
type  of  professional  services  required  and  at  fair  and 
reasonable  prices.  (P.L.  92-582,  Oct  27,  1972, 86  Stat. 
1279;  40  U.S.C.  542.) 


Requests  for  Data  on  Architectural  and 
Engineering  Services 


Sec.  903.  In  the  procurement  of  architectural  and 
engineering  services,  the  agency  head  shall  encourage 
firms  engaged  in  the  lawful  practice  of  their  profession 
to  submit  annually  a  statement  of  qualifications  and 
performance  data.  The  agency  head,  for  each  pro¬ 
posed  project,  shall  evaluate  current  statements  of 
qualifications  and  performance  data  on  file  with  the 


agency,  together  with  those  that  may  be  submitted  by 
other  firms  regarding  anticipated  concepts  and  the 
relative  utility  of  alternative  methods  of  approach 
for  furnishing  the  required  services  and  then  shall 
select  therefrom,  in  order  of  preference,  based  upon 
criteria  established  and  published  by  him,  no  less 
than  three  of  the  firms  deemed  to  be  the  most  highly 
qualified  to  provide  the  services  required.  (P.  L.  92-582, 
Oct.  27,  1972,  86  Stat.  1279;  40  U.S.C.  543.) 


Negotiation  of  Contracts  for  Architectural 
and  Engineering  Services 


Sec.  904.  (a)  The  agency  head  shall  negotiate  a 
contract  with  the  highest  qualified  firm  for  architec¬ 
tural  and  engineering  services  at  compensation  which 
the  agency  head  determines  is  fair  and  reasonable  to 
the  Government.  In  making  such  determination,  the 
agency  head  shall  take  into  account  the  estimated 
value  of  the  services  to  be  rendered,  the  scope,  com¬ 
plexity,  and  professional  nature  thereof. 

(b)  Should  the  agency  head  be  unable  to  negotiate 
a  satisfactory  contract  with  the  firm  considered  to  be 
the  most  qualified,  at  a  price  he  determines  to  be  fair 
and  reasonable  to  the  Government,  negotiations  with 
that  firm  should  be  formally  terminated.  The  agency 
head  should  then  undertake  negotiations  with  the 
second  most  qualified  firm.  Failing  accord  with  the 
second  most  qualified  firm,  the  agency  head  should 
terminate  negotiations.  The  agency  head  should  then 
undertake  negotiations  with  the  third  most  qualified 
firm. 

(c)  Should  the  agency  be  unable  to  negotiate  a  sat¬ 
isfactory  contract  with  any  of  the  selected  firms,  he 
shall  select  additional  firms  in  order  of  their  com¬ 
petence  and  qualification  and  continue  negotiations 
in  accordance  with  this  section  until  an  agreement 
is  reached.  (P.L.  92-582,  Oct  27,  1972,  86  Stat.  1279; 
40  U.S.C.  544.) 


CHAPTER  FOUR 


(See  Also  Chapter  Three  Statutes) 
CONTRACTING  WITH  SMALL  BUSINESS  ADMINISTRATION 
SECTION  8a  OF  THE  SMALL  BUSINESS  ACT 
15  USC  §637 ( a ) 


Sec.  8.  (a)(1)  It  shall  be  the  duty  of  the  Administration  and  it  is 

hereby  empowered,  whenever  it  determines  such  action  is  necessary  or 
appropriate-- 


(A)  to  enter  into  contracts  with  the  United  States 
Government  and  any  department,  agency,  or  officer  thereof 
having  procurement  powers  obligating  the  Administration 
to  furnish  articles,  equipment,  supplies,  services,  or 
materials  to  the  Government  or  to  perform  construction 
work  for  the  Government.  In  any  case  ir  which  the 
Administration  certifies  to  any  officer  of  the  Government 
having  procurement  powers  that  the  Administration  is 
competent  and  responsible  to  perform  any  specific 
Government  procurement  contract  to  be  let  by  any  such 
officer,  such  officer  shall  be  authorized  in  his 
discretion  to  let  such  procurement  contract  to  the  Admin¬ 
istration  upon  such  terms  and  conditions  as  may  be  agreed 
upon  between  the  Admin'stration  and  the  procurement 
officer.  Whenever  the  Administration  and  such  procurement 
officer  fail  to  agree,  the  matter  shall  be  submitted  for 
determination  to  the  Secretary  or  the  head  of  the 
appropriate  department  or  agency  by  the  Administrator; 

(B)  to  enter  Into  contracts  with  such  agency,  as 
shall  be  designated  by  the  President  within  60  days  after 
the  effective  date  of  this  paragraph,  to  furnish  articles, 
equipment,  supplies,  services,  or  materials,  or  to 
perform  construction  work  for  such  agency.  In  any  case 

In  which  the  Administration  certifies  to  any  officer  of 
such  agency  having  procurement  powers  that  the  Admin¬ 
istration  Is  competent  and  responsible  to  perform  any 
specific  procurement  contract  to  be  let  by  any  such 
officer,  such  officer  shall  let  such  procurement  contract 
to  the  Administration  upon  such  terms  and  conditions  as 
may  be  agreed  upon  between  the  Administration  and  the 
procurement  officer.  If  the  Administration  and  such 
procurement  officer  fail  to  agree  on  such  terms  and 
conditions,  either  the  Administration  or  such  procurement 
officer  shall  promptly  notify,  In  writing,  the  head  of 
such  agency.  The  head  of  such  agency  shall  have  five 
days  (exclusive  of  Saturdays,  Sundays,  and  legal  holidays) 
to  establish  the  terms  and  conditions  upon  which  such 
procurement  contract  may  be  let  to  the  Administration, 


and  shall  communicate  in  writing  to  the  Administration 
the  terms  and  conditions  so  established.  Within  five 
days  (exclusive  of  Saturdays,  Sundays,  and  legal  holidays) 
after  the  receipt  of  such  written  communication,  the 
Administration  shall  decide  whether  to  perform  such 
procurement  contract  or  withdraw  its  prior  certification 
that  the  Administration  is  competent  and  responsible  to 
perform  such  contract;  and 

(C)  to  arrange  for  the  performance  of  such  procure¬ 
ment  contracts  by  negotiating  or  otherwise  letting  sub¬ 
contracts  to  socially  and  economically  disadvantaged 
small  business  concerns  for  construction  work,  services, 
or  the  manufacture,  supply,  assembly  of  such  articles, 
equipment,  supplies,  materials,  or  parts  thereof,  or 
servicing  or  processing  in  connection  therewith  or  such 
management  services  as  may  be  necessary  to  enable  the 
Administration  to  perform  such  contracts. 

No  contract  may  be  entered  into  under  subparagraph  (B) 
after  September  30,  1981. 

(2)  Notwithstanding  subsections  (a)  and  (c)  of  the  first 
section  of  the  Act  entitled  "An  Act  requiring  contracts  for  the 
construction,  alteration,  and  repair  of  any  public  building  or 
public  work  of  the  United  States  to  be  accompanied  by  a 
performance  bond  protecting  the  United  States  and  by  additional 
bond  for  the  protection  of  persons  furnishing  material  and  labor 
for  the  construction,  alteration,  or  repair  of  said  public 
buildings  or  public  work,"  (Miller  Act,  1128,511)  approved 
August  24,  1935  (49  Stat.  793),  no  small  business  concern  shall 
be  required  to  provide  any  amount  of  any  bond  as  a  condition  of 
receiving  any  subcontract  under  this  subsection  if  the  Administra¬ 
tor  determines  that  such  amount  Is  inappropriate  for  such  concern 
in  performing  such  contract:  Provided,  That  the  Administrator 
shall  exercise  the  authority  granted  by  the  paragraph  only  if— 

(A)  the  Administration  takes  such  measures  as  It 
deems  appropriate  for  the  protection  of  persons  furnish¬ 
ing  materials  and  labor  to  a  small  business  receiving 
any  benefit  pursuant  to  this  paragraph; 

(B)  the  Administration  assists,  insofar  as 
practicable,  a  small  business  receiving  the  benefits  of 
this  paragraph  to  develop,  within  a  reasonable  period  of 
time,  such  financial  and  other  capability  as  may  be 
needed  to  obtain  such  bonds  as  the  Administration  may 
subsequently  require  for  the  successful  completion  of 
any  program  conducted  under  the  authority  of  this  sub¬ 
section; 

(C)  the  Administration  finds  that  such  small 
business  is  unable  to  obtain  the  requlsltlve  bond  or 
bonds  from  a  surety  and  that  no  surety  is  willing  to 


Issue  such  bond  or  bonds  subject  to  the  guarantee 
provisions  of  Title  IV  of  the  Small  Business  Investment 
Act  of  1958;  and 

(D)  the  small  business  Is  determined  to  be  a  start¬ 
up  concern  and  such  concern  has  not  been  participating 
In  any  program  conducted  under  the  authority  of  this 
subsection  for  a  period  exceeding  one  year. 

This  paragraph  shall  not  apply  after  September  30, 

1981. 

(3)  Any  small  business  concern  selected  by  the  Administration 
to  perform  any  Federal  Government  procurement  contract  to  be  let 
pursuant  to  this  subsection  shall,  when  practicable,  participate 
In  any  negotiation  of  the  terms  and  conditions  of  such  contract. 

(4)  For  purposes  of  this  section,  the  term  "social  and 
economically  disadvantaged  small  business  concern"  means  any  small 
business  concern-- 

(A)  which  Is  at  least  51  per  centum  owned  by  one  or 
more  socially  and  economically  disadvantaged  Individuals; 
or,  In  the  case  of  any  publicly  owned  business,  at  least 
51  per  centum  of  the  stock  of  which  Is  owned  by  one  or 
more  socially  and  economically  disadvantaged  Individuals; 
and 

(B)  whose  management  and  dally  business  operations 
are  controlled  by  one  or  more  of  such  Individuals. 

(5)  Socially  disadvantaged  Individuals  are  those  who  have 
been  subjected  to  racial  or  ethnic  prejudice  or  cultural  bias 
because  of  their  Identity  as  a  member  of  a  group  without  regard  to 
their  Individual  qualities. 

(6)  Economically  disadvantaged  Individuals  are  those  socially 
disadvantaged  Individuals  whose  ability  to  compete  In  the  free 
enterprise  system  has  been  Impaired  due  to  diminished  capital  and 
credit  opportunities  as  compared  to  others  In  the  same  business 
area  who  are  not  socially  disadvantaged.  In  determining  the 
degree  of  diminished  credit  and  capital  opportunities  the 
Administration  shall  consider,  but  not  be  limited  to,  the  assets 
and  net  worth  of  such  socially  disadvantaged  Individuals. 

(7)  No  small  business  concern  shall  be  deemed  eligible  for 
any  assistance  pursuant  to  this  subsection  unless  the  Administra¬ 
tion  determines  that  with  contract,  financial,  technical,  and 
management  support  the  small  business  concern  will  be  able  to 
perform  contracts  which  may  be  awarded  to  such  concern  under 
paragraph  (1)(C)  and  has  reasonable  prospects  for  success  In 
competing  In  the  private  sector. 

(8)  All  determinations  made  pursuant  to  paragraph  (5)  with 
respect  to  whether  a  group  has  been  subject  to  prejudice  or  bias 
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shall  be  made  by  the  Administrator  after  consultation  with  the 
Associate  Administrator  for  Minority  Small  Business  and  Capital 
Ownership  Development.  All  other  determinations  made  pursuant  to 
paragraphs  (4),  (5),  (6),  and  (7)  shall  be  made  by  the  Associate 
Administrator  for  Minority  Small  Business  and  Capital  Ownership 
Development  under  the  supervision  of,  and  responsible  to,  the 
Administrator. 

(9)  Within  ninety  days  after  the  effective  date  of  this 
paragraph,  the  Administration  shall  publish  In  the  Federal  Register 
rules  setting  forth  those  conditions  or  circumstances  pursuant  to 
which  a  firm  previously  deemed  eligible  by  the  Administration  may 
be  denied  assistance  under  the  provisions  of  this  subsection: 
Provided,  That  no  such  firm  shall  be  denied  total  participation  In 
any  program  conducted  under  the  authority  of  this  subsection 
without  first  being  afforded  a  hearing  on  the  record  in  accordance 
with  chapter  5  of  title  5,  United  States  Code. 

(10)  The  Administration  shall  develop  and  implement  an  out¬ 
reach  program  to  Inform  and  recruit  small  business  concerns  to 
apply  for  eligibility  for  assistance  under  this  subsection. 

(11)  To  the  maximum  extent  practicable,  construction  sub¬ 
contracts  awarded  by  the  Administration  pursuant  to  this  sub¬ 
section  shall  be  awarded  within  the  county  or  State  where  the  work 
Is  to  be  performed. 

(12)  To  the  mlxlmum  extent  practicable  the  Associate 
Administrator  for  Minority  Small  Business  and  Capital  Ownership 
Development  shall  submit,  no  less  frequently  than  annually,  a 
yearly  estimate  of  the  dollar  amounts  and  types  of  contracts 
required  for  the  efficient  use  of  any  program  conducted  under  the 
authority  of  this  subsection,  to  each  agency  which  may  participate 
In  such  program. 
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PROHIBITION  AGAINST  DOING  BUSINESS  WITH  CERTAIN 
OFFERORS  OR  CONTRACTORS 

10  U.S.C.  2393 

(a) (1)  Except  as  provided  In  paragraph  (2),  the  Secretary  of  a  mili¬ 
tary  department  may  not  solicit  an  offer  from,  award  a  contract  to,  extend 
an  existing  contract  with,  or  when  approval  by  the  Secretary  of  the  award  of 
a  subcontract  is  required,  approve  the  award  of  a  subcontract  to,  an  offeror 
or  contractor  which  to  the  Secretary's  knowledge  has  been  debarred  or 
suspended  by  another  Federal  agency  unless-- 

(A)  In  the  case  of  a  debarment,  the  debarment  of  the  offeror 
or  contractor  by  all  other  agencies  has  been  terminated  or  the 
period  of  time  specified  for  such  debarment  has  expired;  and 

(B)  in  the  case  of  a  suspension,  the  period  of  time  specified 
by  all  other  agencies  for  the  suspension  of  the  offeror  or 
contractor  has  expired. 

(2)  Paragraph  (1)  does  not  apply  In  any  case  In  which  the  Secretary 
concerned  determines  that  there  is  a  compelling  reasons  to  solicit  an  offer 
from,  award  a  contract  to,  extend  a  contract  with,  or  approve  a  subcontract 
with  such  offeror  or  contractor. 

(b)  Whenever  the  Secretary  concerned  makes  a  determination  described  In 
subsection  (a)(2),  he  shall  at  the  time  of  the  determination,  transmit  a 
notice  to  the  Administrator  of  General  Services  describing  the 
determination.  The  Administrator  of  General  Services  shall  maintain  each 
such  notice  In  a  file  available  for  public  inspection. 

(c)  In  this  section: 

(1)  "Debar"  means  to  exclude,  pursuant  to  established 
administrative  procedures,  from  Government  contracting  and  sub¬ 
contracting  for  a  specified  period  of  time  commensurate  with  the 
seriousness  of  the  failure  or  offense  or  the  inadequacy  of 
performance. 

(2)  "Suspend"  means  to  disqualify,  pursuant  to  established 
administrative  procedures,  from  Government  contracting  and  sub¬ 
contracting  for  a  temporary  period  of  time  because  a  concern  or 
Individual  Is  suspected  of  engaging  In  criminal,  fraudulent  or 
seriously  Improper  conduct.  (P.t.  97-86,  Dec.  1,  1981,  95  Stat. 

1125.) 


THE  MAYBANK  AMENDMENT 


PROHIBITION  ON  USE  OF  FUNDS  TO  RELIEVE  ECONOMIC  DISLOCATIONS 

10  U.S.C.  2392 


(a)  In  order  to  help  avoid  the  uneconomic  use  of  Department  of  Defense 
funds  in  the  procurement  of  goods  and  services,  the  Congress  finds  that  it 
is  necessary  to  prohibit  the  use  of  such  funds  for  certain  purposes. 

(b)  No  funds  appropriated  to  or  for  the  use  of  the  Department  of 
Defense  may  be  used  to  pay,  in  connection  with  any  contract  awarded  by  the 
Department  of  Defense,  a  price  differential  for  the  purpose  of  relieving 
economic  dislocations.  (P.L.  97-86,  Dec.  1,  1981,  95  Stat.  1123.) 
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TRADE  AGREEMENTS  ACT  OF  1979 


ACT  OF  JULY  26,  1979,  P.L.  96-39,93  STAT.  236-242. 
TITLE  III— GOVERNMENT  PROCUREMENT 


SEC.  301.  GENERAL  AUTHORITY  TO  MODIFY  DISCRIMINATORY  PURCHASING 
REQUIREMENTS. 

(a)  Presidential  Waiver  of  Discriminator  Purchasing  Requirements. --The 
President  may  waive,  in  whole  or  In  part,  with  respect  to  eligible  products 
of  any  foreign  country  or  instrumentality  designated  under  subsection  (b), 
and  suppliers  of  such  products,  the  application  of  any  law,  regulation, 
procedure,  or  practice  regarding  Government  procurement  that  would.  If 
applied  to  such  products  and  suppliers,  result  In  treatment  less  favorable 
than  that  accorded— 

(1)  the  United  States  products  and  suppliers  of  such  products; 
or 

(2)  to  eligible  products  of  another  foreign  country  or 
Instrumentality  which  Is  a  party  to  the  Agreement  and  suppliers 
of  such  products. 

(b)  Designation  of  Eligible  Countries  and  Instrumental Itles. --The 
President  may  designate  a  foreign  country  or  instrumentality  for  purposes  of 
subsection  (a)  only  If  he  determines  that  such  country  or  instrumentality— 

(1)  Is  a  country  or  Instrumentality  which  (A)  has  become  a 
party  to  the  Agreement,  and  (B)  will  provide  appropriate 
reciprocal  competitive  government  procurement  opportunities  to 
United  States  products  and  suppliers  of  such  products; 

(2)  Is  a  country  or  Instrumentality,  other  than  a  major 
Industrial  country,  which  (A)  will  otherwise  assume  the  obligations 
of  the  Agreement,  and  (B)  will  provide  such  opportunities  to  such 
products  and  suppliers; 

(3)  Is  a  country  or  Instrumentality,  other  than  a  major 
Industrial  country,  which  will  provide  such  opportunities  to 
such  products  and  suppliers;  or 

(4)  Is  a  least  developed  country. 

(c)  Modification  or  Withdrawal  of  Waivers  and  Designations.— The 
President  may  modify  or  withdraw  any  waiver  granted  pursuant  to  subsection 
(a)  or  designation  made  pursuant  to  subsection  (b).  (19  U.S.  Code  2511.) 

SEC.  302.  AUTHORITY  TO  ENCOURAGE  RECIPROCAL  COMPETITIVE  PROCUREMENT 
PRACTICES. 

(a)  Authority  to  Bar  Procurement  From  Non-Designated  Countries. --With 
respect  to  procurement  covered  by  the  Agreement,  the  President,  In  order  to 
encourage  additional  countries  to  become  parties  to  the  Agreement  and  to 


provide  appropriate  reciprocal  competitive  government  procurement  oppor¬ 
tunities  to  United  States  products  and  suppliers  of  such  products-- 

(1)  shall  prohibit  the  procurement,  after  the  date  on  which 
any  waiver  under  section  301(a)  first  takes  effect,  of  products 
(A)  which  are  products  of  a  foreign  country  or  instrumentality 
which  is  not  designated  pursuant  to  section  301(b),  and  (B)  which 
would  otherwise  be  eligible  products;  and 

(2)  may  take  such  other  actions  within  his  authority  as  he 
deems  necessary. 

(b)  Deferrals  and  Waivers. --Notwithstanding  subsection  (a),  but  in 
furtherance  of  the  objective  of  encouraging  countries  to  become  parties  to 
the  Agreement  and  provide  appropriate  reciprocal  competitive  government  pro¬ 
curement  opportunities  to  United  States  products  and  suppliers  of  such 
products,  the  President  may-- 

(1)  delay,  for  a  period  not  to  exceed  two  years,  the 
prohibition  of  procurement,  required  pursuant  to  subsection  (a)(1), 
of  products  of  a  foreign  country  or  instrumentality  which  is  not 
designated  pursuant  to  section  301(b),  except  that  no  such  delay 
shall  be  granted  with  respect  to  the  procurement  of  products  of 
any  major  industrial  country; 

(2)  authorize  agency  heads  to  waive,  subject  to  interagency 
review  and  general  policy  guidance  by  the  organization  established 
under  section  242(a)  of  the  Trade  Expansion  Act  of  1962  (19  U.S.C. 
1872(a)),  such  prohibition  on  a  case-by-case  basis  when  in  the  national 
interest;  and 

(3)  authorize  the  Secretary  of  Defense  to  waive,  subject  to 
interagency  review  and  policy  guidance  by  the  organization 
established  under  section  242(a)  of  the  Trade  Expansion  Act  of 
1962  (19  U.S.C.  1872(a)),  such  prohibition  for  products  of  any 
country  or  instrumentality  which  enters  into  a  reciprocal  procure¬ 
ment  agreement  with  the  Department  of  Defense. 

(c)  Report  on  Impact  of  Restrictions. — 

(1)  Impact  on  the  Economy. --On  or  before  July  1,  1981,  the 
President  shall  report  to  the  Committee  on  Ways  and  Means  and  the 
Committee  on  Government  Operations  of  the  House  of  Representatives 
and  the  to  Committee  on  Finance  and  the  Committee  of  Governmental 
Affairs  of  the  Senate  on  the  effects  on  the  United  States  economy 
(including  effects  on  employment,  production,  competition,  costs 
and  prices,  technological  development,  export  trade,  balance  of 
payments,  inflation,  and  the  Federal  budget)  of  the  refusal  of 
developed  countries  to  allow  the  Agreement  to  cover  the  entities 
of  the  governments  of  such  countries  which  are  the  principal 
purchasers  of  goods  and  equipment  in  appropriate  product  sectors. 

(2)  Recommendations  for  Attaining  Reciprocity. --The  report 
required  by  paragraph  (1)  shall  Include  an  evaluation  of 
alternative  means  to  obtain  equity  and  reciprocity  in  such  product 


sectors,  including  (A)  prohibiting  the  procurement  of  products  of 
such  countries  by  United  States  entitles  not  covered  by  the  Agree¬ 
ment,  and  (B)  modifying  the  application  of  title  III  of  the  Act  of 
March  3,  1933  (41  U.S.C.  10a  et  seq.),  commonly  referred  to  as  the 
Buy  American  Act.  The  report  shall  Include  an  analysis  of  the 
effect  of  such  alternative  means  on  the  United  States  economy 
(Including  effects  on  employment,  production,  competition,  costs 
and  prices,  technological  development,  export  trade,  balance  of 
payments,  inflation,  and  the  Federal  budget),  and  on  successful 
negotiations  on  the  expansion  of  the  coverage  of  the  Agreement 
pursuant  to  section  304(a)  and  (b),  other  trade  negotiating 
objectives,  the  relationship  of  the  Federal  Government  to  State 
and  local  governments,  and  such  other  factors  as  the  President 
deems  appropriate. 

(3)  Consultation.— In  the  preparation  of  the  report  required 
by  paragraph  (1)  and  the  evaluation  and  analysis  required  by 
paragraph  (2),  the  President  shall  consult  with  representatives  of 
the  public,  industry,  and  labor,  and  make  available  pertinent, 
nonconfKintial  information  obtained  in  the  course  of  such 
preparation  to  the  advisory  committees  established  pursuant  to 
section  135  of  the  Trade  Act  of  1974. 

(1)  Presidential  Report.— On  or  before  October  1,  1981,  the  President 
shall  prepare  and  transmit  to  the  congressional  committees  referred  to  In 
subsection  (c)(1)  a  report  which  describes  the  actions  he  deems  appropriate 
to  establish  reciprocity  with  major  Industrialized  countries  In  the  area  of 
Government  procurement. 

(2)  Procedures.— 

(A)  Presidential  Determination.— If  the  President  determines 
that  any  changes  In  existing  law  or  new  statutory  authority  are 
required  to  authorize  or  to  Implement  any  action  proposed  In  the 
report  submitted  under  paragraph  (1),  he  shall,  on  or  after 
January  1,  1982,  submit  to  the  Congress  a  bill  to  accomplish  such 
changes  or  provide  such  new  statutory  authority.  Prior  to  sub¬ 
mitting  such  a  bill,  the  President  shall  consult  with  the 
appropriate  committees  of  the  Congress  having  jurisdiction  over 
legislation  involving  subject  matters  which  would  be  affected  by 
such  action,  and  shall  submit  to  such  committees  a  proposed  draft 
of  such  bill. 

(B)  Congressional  Consideration. --The  appropriate  committee 
of  each  House  of  the  Congress  shall  give  a  bill  submitted  pursuant 
to  subparagraph  (A)  prompt  consideration  and  shall  make  Its  best 
efforts  to  take  final  committee  action  on  such  bill  In  an 
expeditious  manner.  (19  U.S.  Code  2512.) 

SEC.  303.  WAIVER  OF  DISCRIMINATORY  PURCHASING  REQUIREMENTS  WITH  RESPECT  TO 
PURCHASES  OF  CIVIL  AIRCRAFT. 

The  President  may  waive  the  application  of  the  provisions  of  title  III 
of  the  Act  of  March  3,  1933  (41  U.S.C.  10a  et  seq.),  propularly  referred  to 
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as  the  Buy  American  Act,  In  the  case  of  any  procurement  of  civil  aircraft 
and  related  articles  of  a  country  or  instrumentality  which  is  a  party  to  the 
Agreement  on  Trade  in  Civil  Aircraft.  The  President  may  modify  or  withdraw 
any  waiver  granted  pursuant  to  this  section.  (19  U.S.  Code  2513.) 

SEC.  304.  EXPANSION  OF  THE  COVERAGE  OF  THE  AGREEMENT. 

(a)  Overall  Negotiating  Objective. --The  President  shall  seek  in  the 
renegotiations  provided  for  In  part  IX,  paragraph  6,  of  the  Agreement  more 
open  and  equitable  market  access  abroad,  and  the  harmonization,  reduction, 
or  elimination  of  devices  which  distort  trade  or  commerce  related  to 
Government  procurement,  with  the  overall  goal  of  maximizing  the  economic 
benefit  to  the  United  States  through  maintaining  and  enlarging  foreign 
markets  for  products  of  United  States  agriculture,  Industry,  mining,  and 
commerce,  the  development  of  fair  and  equitable  market  opportunities,  and 
open  and  nondlscrlminatory  world  trade.  In  carrying  out  the  provisions  of 
this  subsection,  the  President  shall  consider  the  assessment  made  in  the 
report  required  under  section  306(a). 

(b)  Sector  Negotiating  Objectives.— The  President  shall  seek  consistent 
with  the  overall  objective  set  forth  In  subsection  (a)  and  to  the  maximum 
extent  feasible,  with  respect  to  appropriate  product  sectors,  competitive 
opportunities  for  the  export  of  United  States  products  to  the  developed 
countries  of  the  world  equivalent  to  the  competitive  opportunities  afforded 
by  the  United  States,  taking  Into  account  all  barriers  to,  and  other  distor¬ 
tions  of,  International  trade  affecting  that  sector. 

(c)  Independent  Verification  Objective. --The  President  shall  seek  to 
establish  In  the  renegotiation  provided  for  in  part  IX,  paragraph  6,  of  the 
Agreement  a  system  for  Independent  verification  of  information  provided  by 
parties  to  the  Agreement  to  the  Committee  on  Government  Procurement  pursuant 
to  part  VI,  paragraph  9,  of  the  Agreement. 

(d)  Reports  on  Negotiations. ~ 

(Text  Omitted) 

(e)  Extension  of  Nondiscrimination  and  National  Treatment. --Before 
exercising  the  waiver  authority  In  section  301  for  procurement  not  covered 
by  the  Agreement  on  the  date  of  enactment  of  this  Act,  the  President  shall 
follow  the  consultation  provisions  of  section  135  and  chapter  6  of  title  I 
of  the  Trade  Act  of  1974  for  private  sector  and  congressional  consultations. 
(19  U.S.  Code  2514.) 

SEC.  308.  DEFINITIONS. 

As  used  In  this  title— 

(1)  Agreement. --The  term  "Agreement"  means  the  Agreement  on  Government 
Procurement  referred  to  In  section  2(c)  of  this  Act,  as  submitted  to  the 
Congress,  but  Including  rectifications,  modifications,  and  amendments  which 
are  accepted  by  the  United  States. 

(2)  Civil  Aircraft. --The  term  "civil  aircraft  and  related  articles" 
means— 
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(A)  all  aircraft  other  than  aircraft  to  be  purchased  for  use 
by  the  Department  of  Defense  or  the  United  States  Coast  Guard; 

(B)  the  engines  (and  parts  and  components  for  Incorporation 
therein)  of  such  aircraft; 

(C)  any  other  parts,  components,  and  subassemblies  for 
Incorporation  in  such  aircraft;  and 

(D)  any  ground  flight  simulators,  and  parts  and  components 
thereof,  for  use  with  respect  to  such  aircraft,  whether  to  be 
purchased  for  use  as  original  or  replacement  equipment  in  the 
manufacture,  repair,  maintenance,  rebuilding,  modification,  or 
conversion  of  such  aircraft,  and  without  regard  to  whether  such 
aircraft  or  articles  receive  duty-fee  (sic)  treatment  pursuant  to 
section  601(A)(2). 

(3)  Developed  Countries. --The  term  "developed  countries'*  means 
countries  so  designated  by  the  President. 

(4)  Eligible  Products. -- 

(A)  In  General .--The  term  "eligible  product"  means,  with 
respect  to  any  foreign  country  or  instrumentality,  a  product  or 
service  of  that  country  or  instrumentality  which  is  covered  under 
the  Agreement  for  procurement  by  the  United  States. 

(B)  Rule  of  Origin. --An  article  is  a  product  of  a  country 
or  instrumentality  only  if  (1)  it  is  wholly  the  growth,  product, 
or  manufacture  of  that  country  or  instrumentality,  or  (1i)  in  the 
case  of  an  article  which  consists  in  whole  or  in  part  of  materials 
from  another  country  or  instrumentality,  it  has  been  substantially 
transformed  into  a  new  and  different  article  of  commerce  with  a 
name,  character,  or  use  distinct  from  that  of  the  article  or 
articles  from  which  it  was  so  transformed. 

(5)  Instrumental ity.— The  term  "instrumentality"  shall  not  be  construed 
to  include  an  agency  or  division  of  the  government  of  a  country,  but  may  be 
construed  to  include  such  arrangements  as  the  European  Economic  Community. 

(6)  Least  Developed  Country. --The  term  "least  developed  country"  means 
any  country  on  the  United  Nations  General  Assembly  list  of  least  developed 
countries. 

(7)  Major  Industrial  Country--The  term  "major  industrial  country"  means 
any  such  country  as  defined  in  section  126  of  the  Trade  Act  of  1974  and  any 
instrumentality  of  such  a  country.  (19  U.S.  Code  2518.) 


CHAPTER  6 


BUDGET  &  ACCOUNTING  ACT  OF  1921 

(31  USC  $1) 

DEFINITIONS 


(1.  Short  Title 

This  chapter  and  sections  71,  471,  58 1,  and  581a 
of  this  title  may  be  cited  as  the  “Budget  and  Account¬ 
ing  Act,  1921."  June  19,  1921,  c.  18.  Title  If  I.  42 
Stat.  20. 

$2.  Definitions 

When  used  in  this  chapter  and  sections  7 1 , 47 1 , 58 1 , 
and  581a  of  this  title— The  terms  “department  and 
establishment"  and  “department  or  establishment" 
mean  any  executive  department,  independent  com¬ 
mission,  board,  bureau,  office,  agency,  or  otherestab- 
lishment  of  the  Government,  including  any  indepen¬ 
dent  regulatory  commission  or  board  and  the  municipal 
government  of  the  District  of  Columbia,  but  do  not 
include  the  legislative  branch  of  the  Government  or 
the  Supreme  Court  of  the  United  States; 

The  term  “the  Budget”  means  the  Budget  required 
by  section  1 1  of  this  title  to  be  transmitted  to  Congress; 

The  term  “bureau"  means  the  Bureau  of  Budget; 

The  term  “director”  means  the  Director  of  the 
Bureau  of  the  Budget;  and  the  term  “deputy  director" 
means  the  Deputy  Director  of  the  Bureau  of  the  Budget. 

The  term  “appropriations”  includes,  in  appropriate 
context,  funds  and  authorizations  to  create  obliga¬ 
tions  by  contract  in  advance  of  appropriations,  or 
any  other  authority  making  funds  available  for  obli¬ 
gation  or  expenditure.  June  19,  1921,  c.  18,  Title  1, 
§2,  42  Stat.  20;  Apr.  3,  1939,  c.  36  Title  II,  §201,  53 
Stat.  565;  Sept.  12, 1950,  c.  946,  Title  I,  Ft.  1 .  §  101, 64 
Stat.  832;  July  31,  1953,  c.  302,  Title  I,  §101,  67 
Stat.  299. 

The  Budget 

§IJ.  President  to  Transmit  Budget  to  Congress 
Contents 

(a)  The  President  shall  transmit  to  Congress  during 
the  first  fifteen  days  of  each  regular  session,  the  Bud¬ 
get,  which  shall  set  forth  his  Budget  message,  sum¬ 
mary  data,  and  text,  and  supporting  detail.  The  Budget 


shall  set  forth  in  such  form  and  detail  as  the  President 
may  determine— 

( 1 )  functions  and  activities  of  the  Government; 

(2)  at  such  times  as  may  be  practicable,  infor¬ 
mation  on  programs  costs  and  accomplishments; 

(3)  any  other  desirable  classifications  of  data; 

(4)  a  reconciliation  of  the  summary  data  on 
expenditures  with  proposed  appropriations; 

(5)  estimated  expenditures  and  proposed  ap¬ 
propriations  necessary  in  his  judgment  for  the  support 
of  the  Government  for  the  ensuing  fiscal  year  and  pro¬ 
jections  for  the  four  fiscal  years  immediately  follow¬ 
ing  the  ensuing  fiscal  year,  except  that  estimated 
expenditures  and  proposed  appropriations  for  such 
years  for  the  legislative  branch  of  the  Government 
and  the  Supreme  Court  of  the  United  States  shall  be 
transmitted  to  the  President  on  or  before  October  15 
of  each  year,  and  shall  be  included  by  him  in  the  Bud¬ 
get  without  revision; 

(6)  estimated  receipts  of  the  Government  dur¬ 
ing  the  ensuing  fiscal  year  and  projections  for  the  four 
fiscal  years  immediately  following  the  ensuing  fiscal 
year,  under  (I)  laws  existing  at  the  time  the  Budget 
is  transmitted  and  also  (2)  under  the  revenue  pro¬ 
posals,  if  any,  contained  in  the  Budget; 

(7)  actual  appropriations,  expenditures,  and 
receipts  of  the  Government  during  the  last  completed 
fiscal  year; 

(8)  estimated  expenditures  and  receipts,  and 
actual  or  proposed  appropriations  of  the  Government 
during  the  fiscal  year  in  progress; 

(9)  balanced  statements  of  ( I )  the  condition  of 
the  Treasury  at  the  end  of  the  last  completed  fiscal 
year,  (2)  the  estimated  condition  of  the  Treasury  at 
the  end  of  the  fiscal  year  in  progress,  and  (3)  the  esti¬ 
mated  condition  of  the  Treasury  at  the  end  of  the 
ensuing  fiscal  year  if  the  financial  proposals  con¬ 
tained  in  the  Budget  are  adopted; 

(10)  all  essential  facts  regarding  the  bonded  and 
other  indebtedness  of  the  Government; 

(11)  such  other  financial  statements  and  data 
as  in  his  opinion  are  necessary  or  desirable  in  order 


to  make  known  in  ail  practicable  detail  the  financial 
condition  cf  the  Government. 

(12)  with  respect  to  each  proposal  in  the  Budget 
for  new  or  additional  legislation  which  would  create 
or  expand  any  function,  activity,  or  authority,  in 
addition  to  those  functions,  activities,  and  authorities 
then  existing  or  as  then  being  administered  and  op¬ 
erated,  a  tabulation  showing — 

(A)  the  amount  proposed  in  the  Budget 
for  appropriation  and  for  expenditure  in  the  ensuing 
fiscal  year  on  account  of  such  proposals;  and 

(B)  the  estimated  appropriation  required 
on  account  of  such  proposal  in  each  of  the  four  fiscal 
yean,  immediately  following  that  ensuing  fiscal  year, 
during  whw  ;  such  proposal  is  to  be  in  effect;  and 

(13)  an  allowance  for  additional  estimated  ex¬ 
penditures  and  proposed  appropriations  for  the  en¬ 
suing  fiscal  year,  and  an  allowance  for  unanticipated, 
uncontrollable  expenditures  for  the  ensuing  fiscal  year. 

Transmittal  of  Supplemental  Summary  to  Congress 

(b)  The  President  shall  transmit  to  the  Congress, 
on  or  before  July  13  of  each  year,  a  .supplemental 
summary  of  the  Budget  for  the  ensuing  fiscal  year 
transmitted  to  the  Congress  by  the  President  under 
subsection  (a)  of  this  section.  Such  supplemental 
summary — 

(1)  shall  reflect  with  respect  to  that  ensuing 
fiscal  year — 

(A)  all  substantial  alterations  in  or  reap¬ 
praisals  of  estimates  of  expenditures  and  receipts,  and 

(B)  all  substantial  obligations  imposed  on 
that  budget  after  :*s  transmission  to  the  Congress; 

(2)  shall  contain  current  information  with 
respect  to  those  matters  covered  by  subparagraph  (8) 
and  clauses  (2)  and  (3)  of  subparagraph  (9)  of  sub¬ 
section  (a)  of  this  section;  and 

(3)  shall  contain  such  additional  information, 
in  summary  form,  as  the  President  considers  necessary 
or  advisable  to  provide  the  Congress  with  a  complete 
and  current  summary  of  information  with  respect  to 
that  Budget  and  the  then  currently  estimated  func¬ 
tions,  obligations,  requirements,  and  financial  con¬ 
dition  of  the  Government  for  that  ensuing  fiscal  year. 

Transmittal  of  Estimated  Expenditure  Summaries 
to  Congress 

(c)  The  President  shall  transmit  to  the  Congress, 
on  o’’  before  July  13  of  each  year,  in  such  form  and 
detail  as  he  may  determine— 

(1)  summaries  of  estimated  expenditures,  for 
the  Tint  four  fiscal  years  following  the  ensuing  fiscal 
year  for  which  the  Budget  was  transmitted  to  the  Con¬ 
gress  by  the  President  under  subsection  (a)  of  this 
section,  which  will  be  required  under  continuing  pro¬ 
grams  which  have  a  legal  commitment  for  future  years 
or  are  considered  mandatory  under  existing  law;  and 

(2)  summaries  of  estimated  expenditures,  in 
fiscal  years  following  such  ensuing  fiscal  year,  of 
balances  carried  over  from  such  ensuing  fiscal  year. 


Separate  Statement  of  Enumerated  Items 

(d)  The  Budget  transmitted  pursuant  to  subsection 
(a)  of  this  section  for  each  fiscal  year  shall  set  forth 
separately  the  items  enumerated  in  section  1322(a)(1)- 

(3)  of  this  title. 

Levels  of  Tax  Expenditures 

(e)  The  Budget  transmitted  pursuant  to  subsection 
(a)  of  this  section  for  each  fiscal  year  shall  set  forth 
the  levels  of  tax  expenditures  under  existing  law  for 
such  fiscal  year  (the  tax  expenditure  budget),  taking 
into  account  projected  economic  factors,  and  any 
changes  in  such  existing  levels  based  on  proposals 
contained  in  such  Budget.  For  purposes  of  this  sub¬ 
section,  the  terms  “tax  expenditures'*  and  “tax  expend¬ 
itures  budget"  have  the  meanings  given  to  them  by 
section  1302(a)(3)  of  this  title. 


Comparison,  Analysis,  and  Explanation 

(0  The  Budget  transmitted  pursuant  to  subsection 
(a)  of  this  section  for  each  fiscal  year  shall  contain — 

(1)  a  comparison,  for  the  last  completed  fiscal 
year,  of  the  total  amount  of  outlays  estimated  in  the 
Budget  transmitted  pursuant  to  subsection  (a)  of  this 
section  for  each  major  program  involving  uncon¬ 
trollable  or  relatively  uncontrollable  outlays  and  the 
total  amount  of  outlays  made  under  each  such  major 
program  during  such  fiscal  year; 

(2)  a  comparison,  for  the  last  completed  fiscal 
year,  of  the  total  amount  of  revenues  estimated  in  the 
Budget  transmitted  pursuant  to  subsection  (a)  of  this 
section  and  the  total  amount  of  revenues  received 
during  such  year,  and,  with  respect  to  each  major 
revenue  source,  the  amount  of  revenues  estimated  in 
the  Budget  transmitted  pursuant  to  subsection  (a) 
of  this  section  and  the  amount  of  revenues  received 
during  such  year;  and 

(3)  an  analysis  and  explanation  of  the  difference 
between  each  amount  set  forth  pursuant  to  paragraphs 
( I)  and  (2)  as  the  amount  of  outlays  or  revenues  esti¬ 
mated  in  the  Budget  submitted  under  subsection  (a) 
of  this  section  for  such  fiscal  year  and  the  correspond¬ 
ing  amount  set  forth  as  the  amount  of  outlays  made  or 
revenues  received  during  such  fiscal  year. 

Transmittal  of  Presidential  Statement  to  Congress 

(g)  The  President  shall  transmit  to  the  Congress, 
on  or  before  April  10  and  July  15  of  each  year,  a  state¬ 
ment  of  all  amendments  to  or  revisions  in  the  budget 
authority  requested,  the  estimated  outlays,  and  the 
estimated  receipts  for  the  ensuing  fiscal  year  set  forth 
in  the  Budget  transmitted  pursuant  to  subsection  (a) 
of  this  section  (including  any  previous  amendments 
or  revisions  proposed  on  behalf  of  the  executive 
branch)  that  he  deems  necessary  and  appropriate 
based  on  the  most  current  information  available 
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Such  statement  shall  contain  the  effect  of  such  amendments  and  revisions  on 
the  summary  data  submitted  under  subsection  (a)  of  this  section  and  shall 
include  such  supporting  detail  as  is  practicable.  The  statement  transmitted 
on  or  before  July  15  of  any  year  may  be  included  in  the  supplemental  summary 
required  to  be  transmitted  under  subsection  (b)  of  this  section  during  such 
year.  The  Budget  transmitted  to  the  Congress  pursuant  to  subsection  (a)  of 
this  section  for  any  fiscal  year,  or  the  supporting  detail  transmitted  in 
connection  therewith,  shall  include  a  statement  of  all  such  amendments  and 
revisions  with  respect  to  the  fiscal  year  in  progress  made  before  the  date 
of  transmission  of  such  Budget. 


ESTIMATES 

(h)  The  Budget  transmitted  pursuant  to  subsection  (a)  of  this  section 
for  each  fiscal  year  shall  include  information  with  respect  to  estimates  of 
appropriations  for  the  next  succeeding  fiscal  year  of  grants,  contracts,  or 
other  payment  under  any  program  for  which  there  is  an  authorization  of 
appropriations  for  such  succeeding  fiscal  year  and  such  appropriations  are 
authorized  to  be  included  in  an  appropriation  Act  for  the  fiscal  year  pre¬ 
ceding  the  fiscal  year  in  which  the  appropriation  is  to  be  available  for 
obligation. 


NATIONAL  NEEDS,  AGENCY  MISSIONS,  AND  BASIC  PROGRAMS 

(i)  The  Budget  transmitted  pursuant  to  subsection  (a)  of  this  section 
for  each  fiscal  year,  beginning  with  the  fiscal  year  ending  September  30, 
1979,  shall  contain  a  presentation  of  budget  authority,  proposed  budget 
authority,  outlays,  proposed  outlays,  and  descriptive  information  in  terms 
of— 


(1) 

reference  all 
(2) 
(3) 


a  detailed  structure  of  national  needs  which  shall  be  used  to 
agency  missions  and  programs; 

agency  missions,  and 

basic  programs. 


To  the  extent  practicable,  each  agency  shall  furnish  information  in  support 
of  its  budget  requests  in  accordance  with  its  assigned  missions  in  terms  of 
Federal  functions  and  subfunctions,  including  mission  responsibilities  of 
component  organizations,  and  shall  relate  its  programs  to  agency  missions. 
June  10,  1921,  c.  18,  Title  II,  §201(a),  42  Stat.  20,  Sept  12,  1950,  c.  946, 
Title  I,  pt  I,  §102(a),  64  Stat.  832,  Aug  1,  1956,  c.  814,  §1 ( a ) ,  70  Stat. 
782;  Aug.  25,  1958,  Pub.  L.  85-759,  §1,  72  Stat.  852,  Oct  26,  1970,  Pub.  L. 
91-510,  Title  II,  §221,  84  Stat.  1169;.  July  12,  1974,  Pub.  L.  93-344,  Title 
VI,  §§501-604,  88  Stat.  323,  324. 


Concurrent  transmittal  of  budget  estimate  or  request  by  Interstate 
Commerce  Commission  to  Congress  and  to  President  or  Office  of  Management  and 
Budget:  free  communication  by  Commission  with  Congress. 

(j)  Whenever  the  Interstate  Commerce  Commission  submits  any  budget 
estimate  or  request,  other  budget  information  (including  manpower  needs), 
legislative  recommendations  prepared  testimony  for  congressional  hearings, 
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or  comments  on  legislation,  to  the  President  or  to  the  Office  of  Management 
and  Budget,  It  shall  concurrently  transmit  a  copy  of  such  estimate  or 
request  to  the  Congress.  No  officer  or  agency  of  the  United  States  shall 
have  any  authority  to  prohibit,  Impose  conditions  on,  or  in  any  way  Impair 
the  free  communications  by  such  Commission  with  the  Congress,  its 
committees,  or  any  of  the  Members  of  the  Congress  with  respect  to  any 
budget,  estimate  or  request  of  the  Commission. 

As  amended  Feb  5,  1976,  Pub.  L.  94-210,  Title  III,  §311,  90  Stat.  60. 

§  11a.  Estimated  outlays  and  proposed  budget  authority;  annual  submittal  to 
Congress  by  President. 

(a)  On  or  before  November  10  of  each  year  (beginning  with  1975),  the 
President  shall  submit  to  the  Senate  and  the  House  of  Representatives  the 
estimated  outlays  and  proposed  budget  authority  which  would  be  Included  in 
the  Budget  to  be  submitted  pursuant  to  section  11  of  this  title  for  the 
ensuing  fiscal  year  If  all  programs  and  activities  were  carried  on  during 
such  ensuing  fiscal  year  at  the  same  level  as  the  fiscal  year  In  progress 
and  without  policy  changes  in  such  programs  and  activities.  The  estimated 
outlays  and  proposed  budget  authority  submitted  pursuant  to  this  section 
shall  be  shown  by  function  and  subfunctions  (in  accordance  with  the  classi¬ 
fications  In  the  budget  summary  table  entitled  "Budget  Authority  and  Outlays 
by  Function  and  Agency"),  by  major  programs  within  each  such  function,  and 
by  agency.  Accompanying  these  estimates  shall  be  the  economic  and  program¬ 
matic  assumptions  underlying  the  estimated  outlays  and  proposed  budget 
authority,  such  as  the  rate  of  Inflation,  the  rate  of  real  economic  growth, 
the  unemployment  rate,  program  caseloads,  and  pay  Increases. 

(b)  The  Joint  Economic  Committee  shall  review  the  estimated  outlays  and 
proposed  budget  authority  so  submitted,  and  shall  submit  to  the  Committees 
on  the  Budget  of  both  Houses  an  economic  evaluation  thereof  on  or  before 
December  31  of  each  year. 

Pub.  L.  93-344,  Title  VI,  §607,  July  12,  1974,  88  Stat.  325. 

§llb.  Congressional  studies  of  provisions  exempting  Federal  agencies  or 
agency  activities  or  outlays  from  Inclusion  In  Budget. 

The  Committees  on  the  Budget  of  the  House  of  Representatives  and  the 
Senate  shall  study  on  a  continuing  basis  those  provisions  of  law  which 
exempt  agencies  of  the  Federal  Government,  or  any  of  their  activities  or 
outlays,  from  Inclusion  In  the  Budget  of  the  United  States  Government 
transmitted  by  the  President  under  section  11  of  this  title.  Each  committee 
shall,  from  time  to  time,  report  to  Its  House  its  recommendations  for  ter¬ 
minating  or  modifying  such  provisions. 

Pub.  L.  93-344,  Title  VI,  §606,  July  12,  1974,  88  Stat.  325. 

§llc.  Year-ahead  requests  for  authorization  of  new  budget  authority. 

Notwithstanding  any  other  provision  of  law,  any  request  for  the  enact¬ 
ment  of  legislation  authorizing  the  enactment  of  new  budget  authority  to 
continue  a  program  or  activity  for  a  fiscal  year  (beginning  with  the  fiscal 
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year  commencing  October  1,  1976)  shall  be  submitted  to  the  Congress  not 
later  than  May  15  of  the  year  preceding  the  year  in  which  such  fiscal  year 
begins.  In  the  case  of  a  request  for  the  enactment  of  legislation 
authorizing  the  enactment  of  new  budget  authority  for  a  new  program  or  acti¬ 
vity  which  is  to  continue  for  more  than  one  fiscal  year  such  request  shall 
be  submitted  for  at  least  the  first  2  fiscal  years. 

Pub.  L.  93-344,  Title  VI,  §607,  July  2,  1974,  88  Stat.  325. 

§lld.  Changes  in  functional  categories. 

Any  change  in  the  functional  categories  set  forth  in  the  Budget  of  the 
United  States  Government  transmitted  pursuant  to  section  11  of  this  title 
shall  be  made  only  in  consultation  with  the  Committees  on  Appropriations  and 
the  Budget  of  the  House  of  Representatives  and  Senate. 


Pub.  L.  93-344,  Title  VIII,  §802,  July  12,  1974,  88  Stat.  330. 
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§12.  With  respect  to  each  proposal  in  the  Budget  for  new  or  additional 
legislation  which  would  create  or  expand  any  function,  activity,  or 
authority,  in  addition  to  those  functions,  activities,  and  authorities  then 
existing  or  as  then  being  administered  and  operated,  a  tabulation  showing— 

(A)  the  amount  proposed  In  the  Budget  for  appropriation  and  for  expen¬ 
diture  in  the  ensuing  fiscal  year  on  account  of  such  proposal;  and 

(B)  the  estimated  appropriation  required  on  account  of  such  proposal  in 
each  of  the  four  fiscal  years,  immediately  following  the  ensuing  fiscal 
year,  during  which  such  proposal  is  to  be  in  effect. 

(b)  The  President  shall  transmit  to  the  Congress,  on  or  before  June  1 
of  each  year,  beginning  with  1972,  a  supplemental  summary  of  the  Budget  for 
the  ensuing  fiscal  year  transmitted  to  the  Congress  by  the  President  under 
subsection  (a)  of  this  section.  Such  supplemental  summary— 

(1)  shall  reflect  with  respect  to  that  ensuing  fiscal  year— 
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(A)  All  substantial  alterations  in  or  reappraisals  of  esti¬ 
mates  of  expenditures  and  receipts,  and 

(B)  all  substantial  obligations  imposed  on  that  budget  after 
its  transmission  to  the  Congress; 


I 


(2)  shall  contain  current  Information  with  respect  to  those  matters 
covered  by  subparagraph  (8)  and  clauses  (2)  and  (3)  of  subparagraph  (9)  of 
subsection  (a)  of  this  section;  and 

(3)  shall  contain  such  additional  information,  in  summary  form,  as 
the  President  considers  necessary  or  advisable  to  provide  the  Congress  with 
a  complete  and  current  summary  of  Information  with  respect  to  the  Budget  and 
the  then  current  estimated  functions,  obligations,  requirements,  and 
financial  condition  of  the  Government  for  the  ensuing  fiscal  year. 

(c)  The  President  shall  transmit  to  the  Congress,  on  or  before  June  1 
of  each  year,  beginning  with  1972,  In  such  form  and  detail  as  he  may 
determine-- 


(1)  summaries  of  estimated  expenditures  for  the  first  four  fiscal 
years  following  the  ensuing  fiscal  years  for  which  the  Budget  was 
transmitted  to  the  Congress  by  the  President  under  subsection  (a)  of  this 
section,  which  will  be  required  under  continuing  programs  which  have  a  legal 
commitment  for  future  years  and  are  considered  mandatory  under  existing  law; 
and 

(2)  summaries  of  estimated  expenditures,  In  fiscal  years  following 
such  ensuing  fiscal  year,  of  balances  carried  over  from  such  ensuing  fiscal 
year.  June  10,  1921,  c.  18,  Title  II,  §201(a),  42  Stat.  20,  amended  Sept. 
12,  1950,  c.  946,  Title  I,  Pt.  I,  §102(a),  64  Stat.  832;  Aug.  1,  1956,  c. 
814,  §1 (a) ,  70  Stat.  782;  Aug.  25,  1958,  Pub.  L.  85-759,  §1,  72  Stat.  852; 
Oct.  26,  1970,  Pub.  L.  91-510,  Title  II,  §221,  84  Stat.  1169. 

§13.  Recommendations  of  President  Accompanying  Budget. 

(a)  If  the  estimated  receipts  for  the  ensuing  fiscal  year  contained  In 
the  Budget,  on  the  basis  of  laws  existing  at  the  time  the  Budget  Is 
transmitted,  plus  the  estimated  amounts  of  the  Treasury  at  the  close  of  the 
fiscal  year  In  progress,  available  for  expenditure  In  the  ensuing  fiscal 
year  are  less  than  the  estimated  expenditures  for  the  ensuing  fiscal  year 
contained  In  the  Budget,  the  President  In  the  Budget  shall  make  recommenda¬ 
tions  to  Congress  for  new  taxes,  loans,  or  other  appropriate  action  to  meet 
the  estimated  deficiency. 

(b)  If  the  aggregate  of  such  eslmated  receipts  and  such  estimated 
amounts  In  the  Treasury  Is  greater  than  such  estimated  expenditures  for  the 
ensuing  fiscal  year,  he  shall  make  such  recommendations  as  In  his  opinion 
the  public  Interests  require.  June  10,  1921,  c.  18,  Title  II,  §202,  42 
Stat.  21. 

§14.  Transmittal  of  Proposed  Supplemental  or  Deficiency  Appropriations  by 
President. 

(a)  The  President  from  time  to  time  may  transmit  to  Congress  such  pro¬ 
posed  supplemental  or  deficiency  appropriations  as  In  his  judgement  (1)  are 
necessary  on  account  of  laws  enacted  after  the  transmission  of  the  Budget, 
or  (2)  are  otherwise  In  the  public  Interest.  He  shall  accompany  such  propo¬ 
sals  with  a  statement  of  the  reasons  therefor.  Including  the  reasons  for 
their  omission  from  the  Budget. 

(b)  Whenever  such  proposed  supplemental  or  deficiency  appropriations 
reach  an  aggregate  which,  If  they  had  been  contained  In  the  Budget,  would 
have  required  the  President  to  make  a  recommendation  under  subsection  (a)  of 
section  13  of  this  title,  he  shall  thereupon  make  such  recommendations. 

June  10,  1921,  c.  18,  Title  II,  §203,  42  Stat.  21;  Sept.  12,  1950,  c.  946, 
Title  I,  Pt.  I,  §102(b) ,  64  Stat.  833. 

§15.  Estimates  or  Requests  for  Appropriations,  etc.,  Not  to  Be  Submitted  by 
Department  Officers  or  Employees  Except  by  Request. 

No  estimate  of  request  for  an  appropriation  and  no  request  for  an 
Increase  In  an  Item  of  any  such  estimate  or  request,  and  no  recommendations 
as  to  how  the  revenue  needs  of  the  Government  should  be  met,  shall  be  sub- 
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mltted  to  Congress  or  any  committee  thereof  by  any  officer  or  employee  of 
any  department  or  establishment,  unless  at  the  request  of  either  House  of 
Congress.  June  10,  1921,  c.  18,  Title  II,  §206,  42  Stat.  21. 
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§16.  Office  of  Management  and  Budget;  Director  and  Deputy  Director;  Duties; 
Preparation  of  Budget,  etc. 

There  Is  In  the  Executive  Office  of  the  President  an  Office  of 
Management  and  Budget.  There  shall  be  In  the  Office  a  Director  and  a  Deputy 
Director,  both  of  whom  shall  be  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate.  The  Deputy  Director  shall  perform  such 
duties  as  the  Director  may  designate,  and  during  the  absence  or  Incapacity 
of  the  Director  or  during  a  vacancy  In  the  office  of  Director  he  shall  act 
as  Director.  The  Office,  under  such  rules  and  regulations  as  the  President 
may  prescribe,  shall  prepare  the  Budget;  and  any  proposed  supplemental  or 
deficiency  appropriations,  and  to  this  end  shall  have  authority  to  assemble, 
correlate,  revise,  reduce,  or  Increase  the  requests  for  appropriations  of 
the  several  departments  or  establishments.  June  10,  1921,  c.  18,  Title  II, 
§207,  42  Stat.  22;  1939  Reorg.  Plan  No.  I,  §1,  eff.  July  1,  1939,  4  F.R. 
2727,  S3  Stat.  1423;  Apr.  28,  1942,  c.  247,  Title  III,  56  Stat.  234;  Sept. 
12,  1950,  c.  946,  Title  I,  pt.  I,  §102(e),  64  Stat.  833;  July  31,  1953,  c. 
302,  Title  I,  §101,  67  Stat.  299;  1970  Reorg.  Plan  No.  2,  eff.  July  1,  1970, 
35  F.R.  7959,  84  Stat.  2085;  Mar.  2,  1974,  Pub.  L.  93-250,  1  §88  Stat.  11. 

§16(a),  Assistant  Directors.  Two  positions  of  Assistant  Director  are 
authorized.  July  31,  1956,  c.  804,  Title  I,  §106(a),  70  Stat.  737. 


§16(b)  Repealed.  June  18,  1955,  c.  189,  §12(c)(10),  69  Stat.  181. 

§16(e)  Additional  position  of  Assistant  Director. 

There  Is  established  one  additional  position  of  Assistant  Director  In 
the  Office  of  Management  and  Budget,  for  which  the  compensation  shall  be  the 
same  as  Is  now  or  may  hereafter  be  provided  for  the  two  such  positions 
authorized  by  section  16a  of  this  title.  Aug.  1,  1956,  c.  838,  70  Stat. 

887. 

§17.  Attorneys  and  Other  Employees  Expenses,  1970  Reorganization  Plan  No. 

2,  84  Stat.  2085. 

The  Director,  under  such  rules  and  regulations  as  the  President  may 
prescribe,  shall  appoint  attorneys  and  other  employees  and  shall  make  expen¬ 
ditures  for  rent  In  the  District  of  Columbia,  printing,  binding,  telegrams, 
telephone  service,  law  books,  books  of  reference,  periodicals,  stationery, 
furniture,  office  equipment,  other  supplies,  and  necessary  expenses  of  the 
office,  within  the  appropriations  made  therefor. 

§18.  Detailed  Study  of  Departments  and  Establishments. 

The  Office  of  Management  and  Budget,  when  directed  by  the  President, 
shall  make  a  detailed  study  of  the  departments  and  establishments  for  the 
purpose  of  enabling  the  President  to  determine  what  changes  (with  a  view  of 
securing  greater  economy  and  efficiency  In  the  conduct  of  the  public 
service)  should  be  made  In  (1)  the  existing  organization,  activities,  and 
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methods  of  business  of  such  departments  or  establishments,  (2)  the 
appropriations  therefore,  (3)  the  assignment  of  particular  activities  to 
particular  services,  or  (4)  the  regrouping  of  services.  The  results  of  such 
study  shall  be  embodied  in  a  report  or  reports  to  the  President,  who  may 
transmit  to  Congress  such  report  or  reports  or  any  part  thereof  with  his 
recommendations  on  the  matters  covered  thereby.  June  10,  1921,  c.  18,  Title 

11,  §209,  42  Stat.  22,  1970  Reorganization  Plan  No.  2,  84  Stat.  2085. 

§18a.  Development  of  improved  plans  for  administraiton  of  executive 
agencies. 

The  President,  through  the  Director  of  the  Office  of  Management  and 
Budget,  is  authorized  and  directed  to  evaluate  and  develop  improved  plans 
for  the  organization,  coordination,  and  management  of  the  executive  branch 
of  the  Government  with  a  view  to  efficient  and  economical  service.  Sept. 

12,  1950,  c.  946,  Title  I,  Pt.  I,  §103,  64  Stat.  834,  Reorganization  Plan 
No.  2,  eff.  July  1,  1970;  35  F.R.  7959,  84  Stat.  2085. 

§ 18b.  Development  of  programs  for  preparing  statistical  information  by 
executive  agencies. 

The  President,  through  the  Director  of  the  Office  of  Management  and 
Budget,  is  authorized  and  directed  to  develop  programs  and  to  issue  regula¬ 
tions  and  orders  for  the  improved  gathering,  compiling,  analyzing, 
publishing,  and  disseminating  of  statistical  information  for  any  purpose  by 
the  various  agencies  In  the  executive  branch  of  the  Government.  Such  regu¬ 
lations  and  orders  shall  be  adhered  to  by  such  agencies.  Sept.  12,  1950,  c. 
946,  Title  I,  pt.  I  §103,  64  Stat.  834;  1970  Reorg.  Plan  No.  2,  eff.  July  1, 
1970,  35  F.R.  7979,  84  Stat.  2805. 

§18c.  Executive  agency  action  respecting  accounting  and  budget 
classifications. 

The  head  of  each  executive  agency  shall,  in  consultation  with  the 
Director  of  the  Office  of  Management  and  Budget,  take  whatever  action  may  be 
necessary  to  achieve.  Insofar  as  is  possible,  (1)  consistency  in  accounting 
and  budget  classification,  (2)  synchronozation  between  accounting  and  budget 
classifications  and  organizational  structure,  and  (3)  support  of  the  budget 
justifications  by  Information  on  performance  and  program  costs  by  organiza¬ 
tional  units.  Sept.  12,  1950,  c.  946,  Title  I,  Pt.  I,  §106,  as  added  Aug. 

1,  1956,  c.  814,  §2(a),  70  Stat.  782,  1970  Reorg.  Plan  No.  2,  84  Stat.  2085. 

§19.  Powers  and  duties  transferred  to  Office  of  Management  and  Budget. 

The  powers  and  duties  relating  to  the  compiling  of  estimates  conferred 
and  Imposed  upon  the  Division  of  Bookkeeping  and  Warrants  of  the  Office  of 
the  Secretary  of  the  Treasury  on  June  10,  1921,  are  transferred  to  the 
Office  of  Management  and  Budget.  June  10,  1921,  c.  18,  Title  II,  §211,  42 
Stat.  22. 

§20.  Aid  and  information  for  committees  of  Congress. 

The  Office  of  Management  and  Budget  shall,  at  the  request  of  any  com¬ 
mittee  of  either  House  of  Congress  having  jurisdiction  over  revenue  or 


appropriations,  furnish  the  committee  such  aid  and  Information  as  It  may 
request.  June  10,  1921,  c.  18,  Title  II,  §212,  42  Stat.  23. 

§21.  Information  for  Bureau  by  Departments  and  Establishments;  Access  to 
Books,  Papers,  etc.,  Thereof. 

Under  such  regulations  as  the  President  may  prescribe,  (1)  every 
department  and  establishment  shall  furnish  to  the  office  such  Information  as 
the  office  may  from  time  to  time  require  and  (2)  the  director  and  the 
assistant  director,  or  any  employee  of  the  office  when  duly  authorized, 
shall,  for  the  purpose  of  securing  such  Information,  have  access  to,  and  the 
right  to  examine,  any  books,  documents,  papers,  or  records  of  any  such 
department  or  establishment.  June  10,  1921,  c.  18,  Title  II,  §213,  42  Stat. 
23. 

§22.  Preparation  of  Departmental  Requests  by  Heads  of  Departments. 

The  head  of  each  department  and  establishment  shall  prepare  or  cause  to 
be  prepared  In  each  year  his  requests  for  regular,  supplemental,  or  defi¬ 
ciency  appropriations.  June  10,  1921,  c.  18,  Title  II,  §214,  42  Stat.  23; 
Sept.  12,  1950,  c.  946,  Title  I,  §102(f),  64  Stat.  833. 

§22a.  Availability  of  Funds  for  Field  Examination  of  Estimates. 

Funds  made  available  In  any  Act  shall  hereafter  be  available  for  exami¬ 
nation  of  estimates  of  appropriations  In  the  field  and  the  use  of  such  funds 
for  such  purpose  shall  be  subject  only  to  regulations  by  the  standing  com¬ 
mittees  concerned.  Aug.  7,  1953,  c.  340,  ch  XIII,  §1314,  67  Stat.  438. 

§23.  Time  for  Submission  of  Departmental  Request  to  Office  of  Management 
and  Budget;  Failure  to  Submit. 

The  head  of  each  department  and  establishment  shall  submit  his  requests 
for  appropriations  to  the  Office  of  Management  and  Budget  on  or  before  a 
date  which  the  President  shall  determine.  In  case  of  his  failure  to  do  so, 
the  President  shall  cause  such  requests  to  be  prepared  as  are  necessary  to 
enable  him  to  Include  such  requests  with  the  Budget  In  respect  to  the  work 
of  such  department  or  establishment.  June  10,  1921,  c.  18,  Title  II,  §215, 
42  Stat.  23;  Sept.  12,  1950,  c.  946,  Title  I,  Pt.  I,  §102(g),  64  Stat.  834. 

§24.  Form  and  Manner  of  Submission  of  Departmental  Requests;  Cost-Based 
Budgets. 

(a)  Requests  for  regular,  supplemental,  or  deficiency  appropriations 
which  are  submitted  to  the  Office  of  Management  and  Budget  by  the  head  of 
any  department  or  establishment  shall  be  prepared  and  submitted  as  the 
President  may  determine  In  accordance  with  the  provisions  of  section  11  of 
this  title. 

(b)  The  requests  of  the  departments  and  establishments  for 
appropriations  shall,  In  such  manner  and  at  such  times  as  may  be  determined 
by  the  President,  be  developed  from  cost-based  budgets. 

(c)  For  the  purposes  of  administration  and  operation,  such  cost-based 
budgets  shall  be  used  by  all  departments  and  establishments  and  their  sub- 
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ordinate  units.  Administrative  subdivision  of  appropriations  or  funds  shall 
be  made  on  the  basis  of  such  cost-based  budgets.  June  20,  1921,  c.  18, 

Title  II,  §216(a),  42  Stat.  23,  amended  Sept.  12,  1950,  c.  946,  Title  I,  Pt. 
I,  §102 (h ) ,  64  Stat.  834;  Aug.  1,  1956,  c.  814,  §l(b),  70  Stat.  782. 

§25.  Preparation  of  horizontal  budget  for  Congress  showing  totality  of 
programs  for  meteorology,  aspects  of  program  and  funding,  and  estimated 
goals  and  financial  requirements. 

The  Office  of  Management  and  Budget  shall  provide  the  Congress,  In  con¬ 
nection  with  the  budget  presentation  for  fiscal  year  1964  and  each  suc¬ 
ceeding  year  thereafter,  a  horizontal  budget  showing  (a)  the  totality  of  the 
programs  for  meteorology  and  of  the  national  climate  program  established 
under  the  National  Climate  Program  Act,  (b)  the  specific  aspects  of  the 
program  and  funding  assigned  to  each  agency,  and  (c)  the  estimated  goals  and 
financial  requirements.  Pub.  L.  87-843,  Title  III,  §304,  Oct.  18,  1962,  76 
Stat.  1097.  P.l.  95-367,  Sept.  17,  1978. 

§26.  Text  Omitted. 

§27.  Federal  Budget  Celling.  The  Congress  reaffirms  Its  commitment  that 
beginning  with  Fiscal  Tear  1981,  the  total  budget  outlays  of  the  Federal 
Government  shall  not  exceed  Its  receipts.  Pub.  L.  95-435,  §7,  Oct.  10, 

1978,  92  Stat.  1053,  amended  Pub.  L.  96-389,  §3,  Oct.  7,  1980,  94  Stat. 

1553. 


GENERAL  ACCOUNTING  OFFICE 


§41.  Creation;  control  and  direction  of;  certain  offices  abolished; 
officers,  employees,  books,  papers,  etc.,  transferred  to  General  Accounting 
Office;  seal  thereof. 

There  is  created  an  establishment  of  the  Government  to  be  known  as  the 
General  Accounting  Office,  which  shall  be  independent  of  the  executive 
departments  and  under  the  control  and  direction  of  the  Comptroller  General 
of  the  United  States.  The  offices  of  Comptroller  of  the  Treasury  and 
Assistant  Comptroller  of  the  Treasury  are  abolished.  All  other  officers  and 
employees  of  the  office  of  the  Comptroller  of  the  Treasury  shall  be  officers 
and  employees  in  the  General  Accounting  Office  at  their  grades  and  salaries 
on  July  1,  1921,  and  all  books,  records,  documents,  papers,  furniture, 
office  equipment  and  other  property  of  the  office  of  the  Comptroller  of  the 
Treasury  shall  be  the  property  of  the  General  Accounting  Office.  The 
Comptroller  General  is  authorized  to  adopt  a  seal  for  the  General  Accounting 
Office.  June  10,  1921,  c.  18,  Title  III,  §301,  42  Stat.  23. 

§42.  Comptroller  General  and  Deputy  Comptroller  General;  appointment, 
vacancies,  etc. 

(a)  There  shall  be  in  the  General  Accounting  Office  a  Comptroller 
General  of  the  United  States  and  a  Deputy  Comptroller  General  of  the  United 
States,  who  shall  be  appointed  by  the  President  with  the  advice  and  consent 
of  the  Senate.  The  Deputy  comptroller  General  shall  perform  such  duties  as 
may  be  assigned  to  him  by  the  Comptroller  General,  and  during  the  absence  or 
incapacity  of  the  Comptroller  General,  or  during  a  vacancy  in  that  office 
shall  act  as  Comptroller  General. 

(b) (1)  Whenever,  after  April  3,  1980,  a  vacancy  occurs  in  the  Office  of 
Comptroller  General  or  in  the  Office  of  Deputy  Comptroller  General,  there  is 
established  a  commission  to  recommend  individuals  to  the  President  for 
appointment  to  the  vacant  office.  Any  such  commission  shall  consist  of-- 

(A)  the  Speaker  of  the  House  of  Representatives, 

(B)  the  President  pro  tempore  of  the  Senate, 

(C)  the  majority  and  minority  leaders  of  the  House  of 
Representatives  and  the  Senate, 

(D)  the  chairman  and  ranking  minority  member  of  the 

Committee  on  Government  Operations  of  the  House  of  Representatives 
and  of  the  Committee  on  Governmental  Affairs  of  the  Senate,  and 

(E)  in  the  case  of  a  vacancy  in  the  Office  of  Deputy 

Comptroller  General,  the  Comptroller  General  of  the  United  States. 

(2)  Any  commission  established  under  paragraph  (1)  shall  submit  to 

the  President  for  consideration  the  names  of  not  less  than  three  persons  for 
the  Office  of  Comptroller  General.  The  President,  within  his  discretion, 
may  request  that  additional  names  be  submitted.  As  amended  Apr.  3,  1980, 
Pub.  L.  96-226,  Title  I,  §104(a) ,  94  Stat.  314. 
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§42a.  Same;  Compensation. 

(a)  The  compensation  of  the  Comptroller  General  of  the  United  States 
shall  be  at  the  rate  which  is  equal  to  the  rate  for  positions  at  level  II  of 
the  Executive  Schedule  of  subchapter  II  of  chapter  53  of  Title  5. 

(b)  The  compensation  of  the  Deputy  Comptroller  General  of  the  United 
States  shall  be  at  the  rate  which  is  equal  to  the  rate  for  positions  at 
level  III  of  such  Executive  Schedule,  Pub.  L.  88-426  (1964);  90-206  (1967. 
Pub.  L.  42-51,  §101,  July  9,  1971,  85  Stat.  143. 

§43.  Same.  Terms  of  Office;  removal  from  office;  retirement 

Except  as  otherwise  provided  in  this  section,  the  Comptroller  General 
shall  hold  office  for  fifteen  years  and  the  Deputy  Comptroller  General  shall 
hold  office  from  the  date  of  his  appointment  until  the  date  on  which  an 
individual  is  appointed  to  fill  a  vacancy  in  the  Office  of  Comptroller 
General.  The  Deputy  Comptroller  General  may  continue  to  serve  until  his 
successor  is  appointed.  The  Comptroller  General  shall  not  be  eligible  for 
reappointment.  The  Comptroller  General  or  the  Deputy  Comptroller  General 
may  be  removed  at  any  time  by  joint  resolution  of  Congress  after  notice  and 
hearing,  when,  in  the  judgement  of  Congress,  the  Comptroller  General  or 
Deputy  Comptroller  General  has  become  permanently  incapacitated  or  has  been 
inefficient,  or  guilty  of  neglect  of  duty,  or  of  malfeasance  in  office,  or 
of  any  felony  or  conduct  involving  moral  turpitude,  and  for  no  other  cause 
and  in  no  other  manner  except  by  impeachment.  Any  Comptroller  General  or 
Oepty  Comptroller  General  removed  in  the  manner  provided  in  this  section 
shall  be  ineligible  for  reappointment  to  that  office.  When  a  Comptroller 
General  or  Deputy  Comtroller  General  attains  the  age  of  seventy  years,  he 
shall  be  retired  from  his  office. 

§43a.  Same;  acting  Comptroller  General  during  temporary  vacancy  in  offices 
of  Comptroller  General  and  Assistant  Comptroller  General.  (Text  Omitted) 

§43b.  Survivorship  benefits  of  widows  and  dependent  children  of  Comptroller 
General--Election 

(Text  Omitted) 

§43c.  Increase  of  annuites.  (Text  Omitted) 

§44.  Certain  powers  and  duties  transferred  to  General  Accounting  Office; 
conclusiveness  of  balances  certified  by  Comptroller  General 

All  power  and  duties  which  on  June  20,  1921,  were  conferred  or  imposed 
by  law  upon  the  Comptroller  of  the  Tre  jry  or  the  six  auditors  of  the 
Treasury  Department,  and  the  duties  of  the  Division  of  Bookkeeping  and 
Warrants  of  the  Office  of  the  Secretary  of  the  Treasury  relating  to  keeping 
the  personal  ledger  accounts  of  disbursing  and  collecting  officers,  shall, 
so  far  as  not  Inconsistent  with  this  chapter  and  sections  71,  471,  581,  and 
581a  of  this  title,  be  vested  in  and  Imposed  upon  the  General  Accounting 
Office  and  be  exercised  without  direction  from  any  other  officer.  The 
balances  certified  by  the  Comptroller  General  shall  be  final  and  conclusive 
upon  the  exective  branch  of  the  Government.  The  revision  by  the  Comptroller 
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General  of  settlements  made  by  the  six  auditors  shall  be  discontinued, 
except  as  to  settlements  made  before  July  1,  1921.  June  10,  1921,  c.  18, 
Title  III,  §304,  42  Stat.  24. 

§45.  Repealed.  Pub.  L.  86-682,  §12(c).  Sept.  2,  1960,  74  Stat.  722,  eff. 
Sept.  1,  1960 

§46.  La*  Governing  General  Accounting  Office;  Copies  of  Books,  Records, 
etc. ,  Thereof  as  Evidence 


All  laws  relating  generally  to  the  administration  of  the  departments 
and  establishments  shall,  so  far  as  applicable,  govern  the  General 
Accounting  Office.  Copies  of  any  books,  records,  papers,  or  documents  and 
transcripts  from  the  books  and  proceedings  of  the  General  Accounting  Office, 
when  certified  by  the  Comptroller  General  or  the  Deputy  Comptroller  General 
under  Its  seal,  shall  be  admitted  as  evidence  with  the  same  effect  as  the 
copies  and  transcripts  referred  to  In  sections  661  and  665  of  Title  28. 

June  10,  1921,  c.  18,  Title  III,  §306,  42  Stat.  24.  As  amended  Juiy  9, 

§46a.  Omitted 

§47.  Payment  of  Adjusted  Accounts  and  Claims 

The  Comptroller  General  may  provide  for  the  payment  of  accounts  or 
claims  adjusted  and  settled  In  the  General  Accounting  Office  through  dis¬ 
bursing  officers  of  the  several  departments  and  establishments.  Instead  of 
by  warrant.  June  10,  1921,  c.  18,  Title  III,  §307,  43  Stat.  25. 

§48.  Same;  Regulating  Payment  of  Arrears  of  Pay 

The  Comptroller  General  may  prescribe  rules  to  govern  the  payment  of 
arrears  of  pay  due  to  any  petty  officer,  seaman,  or  other  person  not  an 
officer,  on  board  any  vessel  In  the  employ  of  the  United  States,  which  has 
been  sunk  or  destroyed.  In  case  of  the  death  of  such  petty  officer,  seaman, 
or  person,  to  the  person  designated  by  law  to  receive  the  same.  R.S.  §274; 
July  31,  1894,  c.  174,  §4,  28  Stat.  205;  June  10,  1921,  c.  18,  Title  III, 
§304,  42  Stat.  24. 

§49.  Forms,  Systems,  and  Procedure  Prescribed  by  Comptroller  General 

The  Comptroller  General  shall  prescribe  the  forms,  systems  and 
procedure  for  administrative  appropriation  and  fund  accounting  In  the 
several  departments  and  establishments,  and  for  the  administrative  examina¬ 
tion  of  fiscal  officers'  accounts  and  claims  against  the  United  States. 

June  10,  1921,  c.  18,  Title  III,  §309,  42  Stat.  25. 

§49a.  Omitted 

§50.  Forms  for  Use  In  Offices  for  Collecting  Customs 
(Text  Omitted) 

§51.  Repealed. 

§51-1.  General  Accounting  Office  building. 
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(Text  Omitted) 

§51a.  General  Counsel;  compensation. 

The  compensation  of  the  General  Counsel  of  the  United  States  General 
Accounting  Office  shall  be  at  an  annual  rate  which  is  equal  to  the  rate  for 
positions  at  level  IV  of  the  Executive  Schedule.  Pub.  L.  88-426  (1964); 

Pub.  L.  90-206,  §225(L) (1969).  Aug.  9,  1975,  89  Stat.  421. 

§52.  Officers  and  employees  of  General  Accounting  Office 

(a)  The  Comptroller  General  shall  appoint,  fix  the  pay  of,  and  remove 
employees  of  the  General  Accounting  Office  under  the  General  Accounting 
Office  Personnel  Act  of  1980. 

(b)  All  officers  and  employees  of  the  General  Accounting  Office  shall 
perform  such  duties  as  may  be  assigned  to  them  by  the  Comptroller  General. 

(c)  All  official  acts  performed  by  such  officers  or  employees  specially 
designated  therefor  by  the  Comptroller  General  shall  have  the  same  force  and 
effect  as  through  performed  by  the  Comptroller  General  in  person. 

(d)  The  Comptroller  General  shall  make  such  rules  and  regulations  as 
may  be  necessary  for  carrying  on  the  work  of  the  General  Accounting  Office, 
including  rules  and  regulations  concerning  the  admission  of  attorneys  to 
practices  before  such  office.  June  10,  1921,  c.  18,  Title  III,  §311,  42 
Stat.  25;  Oct.  28,  1949;  c.  782,  63  Stat.  973. 

§53.  Investigations  and  Reports  by  Comptroller  General 

(a)  The  Comptroller  General  shall  investigate,  at  the  seat  of  govern¬ 
ment  or  elsewhere,  all  matters  relating  to  the  receipt,  disbursement,  and 
application  of  public  funds,  and  shall  make  to  the  President  when  requested 
by  him,  and  to  Congress  at  the  beginning  of  each  regular  session,  a  report 
in  writing  of  the  work  of  the  General  Accounting  Office,  containing 
recommendations  concerning  the  legislation  he  may  deem  necessary  to 
faciliate  the  prompt  and  accurate  rendition  and  settlement  of  accounts  and 
concerning  such  other  matters  relating  to  the  receipt,  disbursement,  and 
application  of  public  funds  as  he  may  think  advisable.  In  such  regular 
report,  or  in  special  reports  at  any  time  when  Congress  is  in  session,  he 
shall  make  recommendations  looking  to  greater  economy  or  efficiency  in 
public  expenditures. 

(b)  He  shall  make  such  investigations  and  reports  as  shall  be  ordered 
by  either  House  of  Congress  or  by  any  committee  of  either  House  having 
jurisdiction  over  revenue,  appropriations,  or  expenditures.  The  Comptroller 
General  shall  also,  at  the  request  of  any  such  committee,  direct  assistants 
from  his  office  to  furnish  the  committee  such  aid  and  information  as  it  may 
request. 

(c)  The  Comptroller  General  shall  specially  report  to  Congress  every 
expenditure  or  contract  made  by  any  department  or  establishment  in  any  year 
in  violation  of  law. 
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(d)  He  shall  submit  to  Congress  reports  upon  the  adequacy  and  effective¬ 
ness  of  the  administrative  examination  of  accounts  and  claims  In  the 
respective  departments  and  establishments  and  upon  the  adequacy  and  effect¬ 
iveness  of  departmental  inspection  of  the  offices  and  accounts  of  fiscal 
officers. 

(e)  He  shall  furnish  such  Information  relating  to  expenditures  and 
accounting  to  the  Office  of  Management  and  Budget  as  It  may  request  from 
time  to  time. 

(f) (1)  No  portion  of  any  draft  report  prepared  by  the  General 
Accounting  Office  shall  be  submitted  to  any  agency  for  comment  thereon  for  a 
period  In  excess  of  thirty  days  unless  the  Comptroller  General  determines 
upon  a  showing  by  such  agency,  that  a  longer  period  is  necessary  and  Is 
likely  to  result  in  improvement  in  the  accuracy  of  such  report. 

(2)  Failure  of  an  agency  to  return  comments  by  the  conclusion  of 
the  comment  period  established  under  paragraph  (1)  of  this  subsection  shall 
not  result  in  the  delayed  delivery  of  any  such  report. 

(3)  Whenever  an  agency  Is  requested  to  comment  on  a  draft  report, 
the  Comptroller  General  shal 1  — 

(A)  In  the  case  of  any  report  initiated,  pursuant  to  sub¬ 
section  (b)  of  this  section  or  otherwise,  at  the  request  of  either 
House  of  Congress  or  by  any  committee  or  member  thereof,  make  such 
draft  report  available  on  request  to  such  House,  committee,  or 
member;  or 

(B)  In  the  case  of  any  other  report,  make  such  draft  report 
available  on  request  to  the  Committee  on  Governmental  Affairs  of 
the  Senate  and  to  the  Committee  on  Governmental  Operations  of  the 
House. 

(4)  The  Comptroller  General  shall  prepare  and  issue  with  the  final 
version  of  any  report  of  the  General  Accounting  Office  a  statement  of  (A) 
any  significant  changes,  from  any  prior  drafts  of  such  report.  In  the 
findings,  conclusions,  or  recommendations  which  were  based  on  an  agency's 
comments  on  such  a  draft,  and  (B )  the  reasons  for  making  such  changes. 

(5)  Procedures  followed  pursuant  to  this  subsection  shall  be  sub¬ 
ject  to  statutory  and  Executive  order  guidelines  for  the  handling  and 
storage  of  classified  Information  and  material.  (P.L.  96-226,  Apr.  3,  1980, 
94  Stat.  314;  31  U.S.  Code  53.) 

§54.  Information  Furnished  to  Comptroller  General  by  Departments  and 
Establishments 

(a)  All  departments  and  establishments  shall  furnish  to  the  Comptroller 
General  such  Information  regarding  the  powers,  duties,  activities, 
organization,  financial  transactions  and  methods  of  business  of  their 
respective  offices  as  he  may  from  time  to  time  require  of  them;  and  the 
Comptroller  General,  or  any  of  his  assistants  or  employees,  when  duly 
authorized  by  him,  shall,  for  the  purpose  of  securing  such  Information,  have 
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access  to  and  the  right  to  examine  any  books,  documents,  papers,  or  records 
of  any  such  department,  or  establishment.  The  authority  contained  In  this 
section  shall  not  be  applicable  to  expenditures  made  under  the  provisions  of 
section  107  of  this  title. 

(b) (1)  When  access  to  any  books,  documents,  papers  or  records  of  any 
department  or  establishment  Is  not  made  available  within  a  reasonable  period 
of  time,  the  Comptroller  General  In  his  discretion  may  make  a  written 
request  to  the  head  of  the  department  or  establishment  concerned.  Any  such 
request  shall  set  forth  any  authority  In  addition  to  subsection  (a)  for  such 
access  and  the  reasons  such  access  Is  desired.  The  head  of  the  department 
or  establishment  concerned  shall  have  a  period  of  twenty  days  from  the  date 
of  receipt  to  respond  to  the  written  request  of  the  Comptroller  General. 

The  response  shall  describe  any  books,  documents,  papers,  or  records  with¬ 
held  and  the  reasons  therefor.  If  within  such  twenty-day  period  full  access 
to  such  books,  documents,  papers,  or  records  has.  not  been  afforded  the 
Comptroller  General  or  any  of  his  designated  assistants  or  employees,  the 
Comptroller  General  may  file  a  written  report  of  the  matter  with  the 
President  of  the  United  States,  the  Director  of  the  Office  of  Management  and 
Budget,  the  Attorney  General,  the  head  of  the  department  or  establishment 
concerned,  and  with  the  Speaker  of  the  House  of  Representatives  and  the 
President  of  the  Senate. 

(2)  Subject  to  subsection  (d)  the  Comptroller  General,  through  any 
attorney  designated  by  him  In  writing,  may,  after  twenty  calendar  days  after 
the  filing  of  a  written  report  under  paragraph  (1),  apply  to  the  United 
States  District  Court  for  the  District  of  Columbia  for  any  order  requiring 
the  head  of  the  department  or  establishment  concerned  to  produce  the 
material  withheld.  The  Attorney  General  is  authorized  to  represent  the 
defendant  official  In  such  proceedings.  Any  failure  to  obey  an  order  of  the 
court  under  this  subsection  may  be  treated  by  the  court  as  a  contempt 
thereof. 

(c) (1)  Subject  to  subsection  (d)  the  Comptroller  General  may  require  by 
subpena  the  production  of  books,  records,  correspondence,  memoranda,  papers, 
and  documents  of  contractors,  subcontractors,  or  other  non-Federal  persons 
to  which  he  has  access  by  law  or  by  agreement  of  the  non-Federal  person  from 
whom  access  Is  sought.  Subpenas  may  be  issued  under  the  signature  of  the 
Comptroller  General  and  shall  Identify  the  material  sought  and  the  authority 
on  which  access  is  based.  Service  of  a  subpena  Issued  under  this  subsection 
may  be  made  by  anyone  authorized  by  the  Comptroller  General  (A)  by  deliver¬ 
ing  a  copy  thereof  to  the  person  named  therein,  or  (B)  by  mailing  a  copy 
thereof  by  certified  or  registered  mall,  return  receipt  requested,  addressed 
to  such  person  at  his  residence,  or  principal  place  of  business.  A  verified 
return  by  the  person  so  serving  the  subpena  setting  forth  the  manner  of 
service  or  In  the  case  of  service  by  certified  or  registered  mall,  the 
return  post  office  receipt  signed  by  the  person  so  served,  shall  be  proof  of 
service. 

(2)  In  the  case  of  contumacy  or  refusal  to  obey  a  subpena  Issued 
under  paragraph  (1)  of  this  subsection,  by  any  person  who  resides.  Is  found, 
or  transacts  business  within  the  jurisdiction  of  any  district  court  of  the 
United  States,  such  court,  upon  application  made  by  the  Comptroller  General 
through  any  attorney  designated  by  hjm  In  writing,  shall  have  jurisdiction 
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to  issue  to  such  person  an  order  requiring  such  person  to  produce  the  matter 
requested.  Any  failure  of  any  such  person  to  obey  such  order  of  the  court 
may  be  treated  by  the  court  as  a  contempt  thereof. 


(d)  The  Comptroller  General  may  not  bring  an  action  under  subsection 
(b)  for  an  order  or  issue  of  subpena  under  subsection  (c)  requiring  the  pro¬ 
duction  of  material-- 

(1)  if  such  material  relates  to  activities  designated  by  the 
President  as  being  foreign  Intelligence  or  foreign  counterintelligence 
activities; 

(2)  If  such  material  is  specifically  exempted  from  disclosure  to 
the  Comptroller  General  by  statute  provided  that  such  statute  (A) 
requires  that  the  material  be  withheld  from  the  Comptroller  General  in 
such  a  manner  as  to  leave  no  discretion  on  the  issue,  or  (B) 
establishes  particular  criteria  for  withholding  from  the  Comptroller 
General  or  refers  to  particular  types  of  matters  to  be  withheld  from 
the  Comptroller  General;  or 

(3)  if  the  President  or  the  Director  of  the  Office  of  Management 
and  Budget  within  twenty  days  after  the  filing  of  a  report  under  sub¬ 
section  (b)(1),  certifies  In  writing  to  the  Comptroller  General,  the 
Speaker  of  the  House  of  Representatives,  and  the  President  of  the 
Senate,  that  (A)  such  material  consists  of  matters  which  could  be  with¬ 
held  from  disclosure  under  section  552(b)(5)  or  552(b)(7),  of  title  5, 
United  States  Code  and  (B)  the  disclosure  of  such  material  to  the 
Comptroller  General  could  reasonably  be  expected  to  substantially 
impair  the  operations  of  the  Federal  Government.  Such  certification 
shall  be  nondelegable  by  the  President  or  by  the  Director  of  the  Office 
of  Management  and  Budget  and  shall  be  accompanied  by  a  full  explanation 
of  the  rationale  therefore. 

(e)  Any  written  information,  books,  documents,  papers,  or  records  made 
available  to  the  Comptroller  General  pursuant  to  this  section  shall  be  sub¬ 
ject  to  the  same  level  of  confidentiality  as  is  required  of  the  agency  from 
which  obtained.  The  officers  and  employees  of  the  General  Accounting  Office 
shall  be  subject  to  the  same  penalties  prescribed  by  statute  for 
unauthorized  disclosure  or  use  as  the  officers  or  employees  of  the  agency 
from  which  such  material  was  obtained.  Information  described  in  section 
552(b)(6)  of  title  5  of  the  United  States  Code  obtained  by  the  Comptroller 
General  shall  be  maintained  in  a  manner  designed  to  prevent  unwarranted 
invasions  of  personal  privacy. 
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(f)  Nothing  in  this  section  shall  be  construed  as  authority  to  withhold 
information  from  Congress.  (P.L.  96-226,  Apr.  3,  1980,  94  Stat.  312,  31 
U.S.  Code  54.) 

§55.  Repealed.  Pub.  L.  89-554  (1966) 

§56.  Designation  of  Person  to  Sign  Warrants 

The  Comptroller  General  is  authorized  to  designate  such  person  or  per¬ 
sons  in  his  office  as  may  be  required  from  time  to  time  to  countersign  in 
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his  name  such  classes  of  warrants  as  he 
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Transferred. 

Studies  by  Comptroller  General  of 


may  direct.  Mar.  4,  1909,  c.  297, 
§1,  41  Stat.  647;  June  10,  1921,  c. 

§12(c) (4).  69  Stat.  180. 


Restrictions  In  General 


The  Comptroller  General  Is  authorized  and  directed  to  make  a  full  and 
complete  study  of  restrictions  placed  In  general  appropriation  Acts  limiting 
the  expenditure  of  specified  appropriations  therein,  with  a  view  to  deter¬ 
mining  the  cost  to  the  Government  Incident  to  complying  with  such 
restrictions,  and  to  report  to  the  Congress  his  estimate  of  the  ost  of 
complying  with  such  restrictions  and  such  other  recomendations  with  respect 
thereto  as  he  deems  necessary  or  desirable.  Aug.  2,  1946,  c.  753,  Title  II, 
§205,  60  Stat.  837. 


§60.  Analyses  of  Executive  Agencies'  Expenditures  by  Comptroller  General; 
Reports  to  Congressional  Committees. 


The  Comptroller  General  Is  authorized  and  directed  to  make  an  expen¬ 
diture  analysis  of  each  agency  In  the  executive  branch  of  the  Government 
(including  Government  corporations),  which,  in  the  opinion  of  the  Comptroller 
General,  will  enable  Congress  to  determine  whether  public  funds  have  been 
economically  and  efficiently  administered  and  expended.  Reports  on  such 
analyses  shall  be  submitted  by  the  Comptroller  General,  from  time  to  time, 
to  the  Committees  on  Government  Operations,  to  the  Appropriations  Committee, 
and  to  the  legislative  committees  having  jurisdiction  over  legislation 
relating  to  the  operations  of  the  respective  agencies,  of  the  two  Houses. 

Aug.  2,  1946,  c.  753,  Title  II,  §206,  60  Stat.  837. 

*** 
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§67.  Duty  of  General  Accounting  Office. 

(a)  Except  as  otherwise  specifically  provided  by  law,  the  financial 
transactions  of  each  executive,  legislative,  and  judicial  agency,  Including 
but  not  limited  to  the  accounts  of  accountable  officers,  shall  be  audited  by 
the  General  Accounting  Office  In  accordance  with  such  principles  and  proce¬ 
dures  and  under  such  rules  and  regulations  as  may  be  prescribed  by  the 
Comptroller  General  of  the  United  States.  In  the  determination  of  auditing 
procedures  to  be  followed  and  the  extent  of  examination  of  vouchers  and 
other  documents,  the  Comptroller  General  shall  give  due  regard  to  generally 
accepted  principles  of  auditing,  Including  consideration  of  the  effective¬ 
ness  of  accounting  organizations  and  systems,  Internal  audit  and  control, 

and  related  administrative  practices  of  the  respective  agencies. 

*** 
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§71.  Public  Accounts  to  be  Settled  In  General  Accounting  Office. 

All  claims  and  demands  whatever  by  the  Government  of  the  United  States 
or  against  It,  and  all  accounts  whatever  In  which  the  Government  of  the 
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United  States  Is  concerned,  either  as  debtor  or  creditor,  shall  be  settled 
and  adjusted  In  the  General  Accounting  Office.  R.S.  §236;  June  10,  1921,  c. 
18,  Title  III,  §305,  42  Stat.  24. 

§71a.  Same;  Limitation  of  Time  on  Claims  and  Demands. 

(1)  Every  claim  or  demand  (except  a  claim  or  demand  by  any  State, 
Territory,  possession  or  the  District  of  Columbia  against  the  United  States 
cognizable  by  the  General  Accounting  Office  under  sections  71  and  236  of 
this  title  shall  be  forever  barred  unless  such  claim,  bearing  the  signature 
and  address  of  the  Claimant  or  of  an  authorized  agency  or  attorney,  shall  be 
received  In  said  office  within  six  years  after  date  such  claim  first 
accrued;  Provided,  That  when  a  claim  of  any  person  serving  In  the  military 
or  naval  forces  of  the  United  States  accrues  In  time  of  war,  or  when  war 
Intervenes  within  five  years  after  Its  accrual,  such  claim  may  be  presented 
within  five  years  after  peace  Is  established. 

(2)  Whenever  any  claim  barred  by  subsection  (1)  of  this  section  shall 
be  received  In  the  General  Accounting  Office,  it  shall  be  returned  to  the 
claimant,  with  a  copy  of  this  section,  and  such  action  shall  be  complete 
response  without  further  communication.  Oct.  9,  1940,  c.  788,  §1,  2,  54 
Stat.  1061.  Jan.  2,  1975,  P.L.  93-604,  88  Stat.  1965. 

§72.  Same;  Settlement  of  Accounts. 

(Text  Omitted) 

*** 

§74.  Certified  Balances  of  Public  Accounts;  Conclusiveness;  Suspension  of 
Items;  Preservation  of  Adjusted  Accounts;  Decision  Upon  Questions  Involving 
Payments. 

Balances  certified  by  the  General  Accounting  Office,  upon  the  settle¬ 
ment  of  public  accounts,  shall  be  final  and  conclusive  upon  the  executive 
branch  of  the  Government,  except  that  any  person  whose  accounts  may  have 
been  settled,  the  head  of  the  exectlve  department,  or  of  the  board, 
commission,  or  establishment  not  under  the  jurisdiction  of  an  executive 
department,  to  which  the  account  pertains,  or  the  Comptroller  General  of  the 
United  States,  whose  decision  upon  such  revision  shall  be  final  and 
conclusive  upon  the  executive  branch  of  the  Government.  Nothing  In  this 
chapter  shall  prevent  the  General  Accounting  Office  from  suspending  Items  In 
an  account  In  order  to  obtain  further  evidence  or  explanations  necessary  to 
their  settlement.  The  General  Accounting  Office  shall  preserve  all  accounts 
which  have  been  finally  adjusted,  together  with  all  vouchers,  certificates 
and  related  papers,  until  disposed  of  as  provided  by  law. 

Disbursing  officers,  or  the  head  of  any  executive  department,  or  other 
establishment  not  under  any  of  the  executive  departments,  may  apply  for  and 
the  Comptroller  General  shall  render  his  decision  upon  any  question 
Involving  a  payment  to  be  made  by  them  or  under  them,  which  decision,  when 
rendered,  shall  govern  the  General  Accounting  Office  In  passing  upon  the 
account  containing  said  disbursement.  July  31,  1894,  c.  174,  §8,  Stat.  207; 
June  10,  1921,  c.  18,  Title  III,  §304,  42  Stat.  24;  Oct.  25,  1951,  c.  562, 
§3(1),  65  Stat.  639. 
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Documentary  Evidence  of  Obi Igations-Requirement;  Character  of  Evidence. 

(a)  After  August  26,  1964,  no  amount  shall  be  recorded  as  an  obligation 
of  the  Government  of  the  United  States  unless  it  is  supported  by  documentary 
evidence  of — 

(1)  a  binding  agreement  in  writing  between  the  parties  thereto, 
including  Government  agencies,  in  a  manner  and  form  and  for  a  purpose 
authorized  by  law,  executed  before  the  expiration  of  the  period  of  availa¬ 
bility  for  obligation  of  the  appropriation  or  fund  concerned  for  specific 
goods  to  be  performed;  or 

(2)  a  valid  loan  agreement,  showing  the  amount  of  the  loan  to  be 
made  and  the  terms  of  repayment  thereof;  or 

(3)  an  order  required  by  law  to  be  placed  with  a  Government 

agency;  or 

(4)  an  order  Issued  pursuant  to  a  law  authorizing  purchases 
without  advertising  when  necessitated  by  public  exigency  or  for  perishable 
subsistence  supplies  or  within  specific  monetary  limitations;  or 

(5)  a  grant  or  subsidy  payable  (1)  from  appropriations  made  for 
payment  of  or  contributions  toward  sums  required  to  be  paid  in  specific 
amounts  fixed  by  law  or  In  accord  with  formulae  prescribed  by  law,  or  (11) 
pursuant  to  agreement  authorized  by,  or  plans  approved  In  accord  with  and 
authorized  by,  law;  or 

(6)  a  liability  which  may  result  from  pending  litigation  brought 
under  authority  of  law;  or 

(7)  employment  or  services  of  persons  or  expenses  of  travel  In 
accord  with  law,  and  services  performed  by  public  utilities;  or 

(8)  any  other  legal  liability  of  the  United  States  against  an 
appropriation  or  fund  legally  available  therefor. 

*** 


Aug.  26,  1954,  68  Stat.  830;  July  8,  1959,  P.L.  86-79,  73  Stat.  167;  1970 
Reorg.  Plan  No.  2,  eff.  July  1,  1970,  35,  F.R.  7959,  84  Stat.  2085 


ANTI-DEFICIENCY  ACT 


(31  U.S.C.  SEC.  665-665A) 

§665.  Appropr1at1ons--Expend1ture$  or  Contract  Obligations  In  Excess  of 
Funds  Prohibited. 

(a)  no  officer  or  employee  of  the  United  States  shall  make  or  authorize 
an  expenditure  from  or  create  or  authorize  an  obligation  under  any 
appropriation  or  fund  In  excess  of  the  amount  available  therein;  nor  shall 
any  such  officer  or  employee  involve  the  Government  In  any  contract  or  other 
obligation,  for  the  payment  of  money  for  any  purpose,  In  advance  of 
appropriations  made  for  such  purpose,  unless  such  contract  or  obligation  Is 
authorized  by  law. 

Voluntary  Service  Forbidden 

(b)  no  officer  or  employee  of  the  United  States  shall  accept  voluntary 
service  for  the  United  States  or  employ  personal  service  In  excess  of  that 
authorized  by  law,  except  In  cases  of  emergency  Involving  the  safety  of 
human  life  or  the  protection  of  property. 

Apportionment  of  Appropriations:  Reserves:  Distribution,  Review 

(c) (1)  Except  as  otherwise  provided  In  this  section,  all 
appropriations  or  funds  available  for  obligation  for  a  definite  period  of 
time  shall  be  so  apportioned  as  to  prevent  obligation  or  expenditure  thereof 
In  a  manner  which  would  Indicate  a  necessity  for  deficiency  or  supplemental 
appropriations  for  such  period;  and  all  appropriations  or  funds  not  limited 
to  a  definite  period  of  time,  and  all  authorizations,  shall  be  so 
apportioned  as  to  achieve  the  most  effective  and  economical  use  thereof.  As 
used  hereafter  In  this  section,  the  term  "appropriation"  means 
appropriations,  funds,  and  authorizations  to  create  obligations  by  contract 
In  advance  of  appropriations. 

(2)  In  apportioning  any  appropriation,  reserves  may  be  established 
solely  to  provide  for  contingencies,  or  to  effect  savings  whenever  savings 
are  made  possible  by  or  through  changes  in  requirements  or  greater 
efficiency  of  operations.  Whenever  It  Is  determined  by  an  officer 
designated  In  subsection  (d)  of  this  section  to  make  apportionments  and 
reapportionments  that  any  amount  so  reserved  will  not  be  required  to  carry 
out  the  full  objectives  and  scope  of  the  appropriation  concerned,  he  shall 
recommend  the  rescission  of  such  amount  In  the  manner  provided  In  the  Budget 
and  Accounting  Act,  1921,  for  estimates  of  appropriations.  Except  as 
specifically  provided  by  particular  appropriations  Acts  or  other  laws,  no 
reserves  shall  be  established  other  than  as  authorized  by  this  subsection. 
Reserves  established  pursuant  to  this  subsection  shall  be  reported  to  the 
Congress  In  accordance  with  the  Impoundment  Control  Act  of  1974. 

(3)  Any  appropriation  subject  to  apportionment  shall  be 
distributed  by  months,  calendar  quarters,  operating  seasons,  or  other  time 
periods,  or  by  activities,  functions,  projects  or  objects,  or  by  a 
combination  thereof  as  may  be  deemed  appropriate  by  the  officers  designated 
In  subsection  (d)  of  this  section  to  make  apportionments  and 
reapportionments.  Except  as  otherwise  specified  by  the  officer  making  the 


*3 


apportionment  amounts  so  apportioned  shall  remain  available  for  obligation, 
in  accordance  with  the  terms  of  the  appropriation  on  a  cumulative  basis 
unless  reapportioned. 


(4)  Apportionments  shall  be  reviewed  at  least  four  times  each  year 
by  the  officers  designated  in  subsection  (d)  of  this  section  to  make  appor¬ 
tionments  and  reapportionments,  and  such  reapportionments  made  or  such 
reserves  established,  modified,  or  released  as  may  be  necessary  to  further 
the  effective  use  of  the  appropriation  concerned,  in  accordance  with  the 
purposes  stated  in  paragraph  (1)  of  this  subsection. 


I  . 

% 


Officers  Controlling  Apportionment  or  Reapportionment 

(d)(1)  Any  appropriation  available  to  the  legislative  branch,  the 
judiciary,  or  the  District  of  Columbia,  which  is  required  to  be  apportioned 
under  subsection  (c)  of  this  section,  shall  be  apportioned  or  reapportioned 
In  writing  by  the  officer  having  adminstrati ve  control  of  such  appropriation. 
Each  such  appropriation  shall  be  apportioned  not  later  than  thirty  days 
before  the  beginning  of  the  fiscal  year  for  which  the  appropriation  is 
available  or  not  during  the  thirty  days  after  approval  of  the  Act  by  which 
the  appropriation  is  made  available,  whichever  is  later. 


(2)  Any  appropriation  available  to  an  agency,  which  Is  required  to 
be  apportioned  under  subsection  (c)  of  this  section,  shall  be  apportioned 
or  reapportioned  in  writing  by  the  Director  of  the  Bureau  of  the  Budget. 

The  head  of  each  agency  to  which  any  such  appropriation  is  available  shall 
submit  to  the  Bureau  of  the  Budget  Information,  in  such  form  and  manner  and 
at  such  time  or  times  as  the  Director  may  prescribe,  as  may  be  required  for 
the  apportionment  of  such  appropriation.  Such  information  shall  be  sub¬ 
mitted  not  later  than  forty  days  before  the  beginning  of  any  fiscal  year  for 
which  the  appropriation  Is  available,  or  not  more  than  thirty  days  after  the 
approval  of  the  Act  by  which  such  appropriation  is  made  available,  whichever 
is  later.  When  used  in  this  section,  the  term  "agency"  means  any  executive 
department,  agency,  commission,  authority,  administration,  board,  or  other 
Independent  establishment  in  the  executive  branch  of  the  Government, 
including  any  corporation  wholly  or  partly  owned  by  the  United  States  which 
Is  an  instrumentality  of  the  United  States.  Nothing  in  this  subsection 
shall  be  so  construed  as  to  Interfere  with  the  initiation,  operation,  and 
administration  of  agricultural  price  support  programs  and  no  funds  (other 
than  funds  for  administrative  expenses)  available  for  price  support,  surplus 
removal,  and  available  under  section  612(c)  of  title  7,  with  respect  to 
agricultural  commodities  shall  be  subject  to  apportionment  pursuant  to  this 
section.  The  provisions  of  this  section  shall  not  apply  to  any  corporation 
which  obtains  funds  for  making  loans,  other  than  paid  in  capital  funds, 
without  legal  liability  on  the  part  of  the  United  States. 

Apportionment  Necessitating  Deficiency  or  Supplemental  Estimates 

(e)(1)  No  apportionment  or  reapportionment,  or  request  therefor  by  the 
head  of  an  agency,  which  in  the  judgment  of  the  officer  making  or  the  agency 
head  requesting  such  apportionment  or  reapportionment ,  would  indicate  a 
necessity  for  a  deficiency  or  supplemental  estimate  shall  be  made  except 
upon  a  determination  by  such  officer  or  agency  head,  as  the  case  may  be, 
that  such  action  is  required  because  of  (A)  any  laws  enacted  subsequent  to 
the  transmission  to  the  Congress  of  the  estimates  for  an  appropriation  which 
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require  expenditures  beyond  administrative  control;  or  (B)  emergencies 
involving  the  safety  of  human  life,  the  protection  of  property,  or  the  imme¬ 
diate  welfare  of  individuals  in  cases  where  an  appropriation  has  been  made 
to  enable  the  United  States  to  make  payment  of,  or  contributions  toward, 
sums  which  are  required  to  be  paid  to  individuals  either  in  specific  amounts 
fixed  by  law  or  in  accordance  with  formulae  prescribed  by  law. 


(2)  In  each  case  of  an  apportionment  or  a  reapportionment  which, 
in  the  judgment  of  the  officer  making  such  apportionment  or  reapportionment, 
would  indicate  a  necessity  for  a  deficiency  or  supplemental  estimate  such 
officer  shall  immediately  submit  a  detailed  report  of  the  case  to  the 
Congress.  In  transmitting  any  deficiency  or  supplemental  estimates  required 
on  account  of  any  such  apportionment  or  reapportionment,  reference  shall  be 
made  to  such  report. 


Exemption  of  Trust  Funds  and  Working  Funds  Expenditures  from  Apportionment 


(f)(1)  The  officers  designated  in  subsection  (d)  of  this  section  to 
make  apportionments  and  reapportionments  may  exempt  from  apportionments 
trust  funds  and  working  funds  expenditures  from  which  have  no  significant 
effect  on  the  financial  operations  of  the  Government,  working  capital  and 
revolving  funds  established  for  intragovernmental  operations,  receipts  from 
industrial  and  power  operations  available  under  law  and  any  appropriation 
made  specifically  for-- 


(1)  interest  on,  or  retirement  of,  the  public  debt; 


(2)  payment  of  claims,  judgments,  refunds,  and  drawbacks; 


nature; 


(3)  any  item  determined  by  the  President  to  be  of  a  confidential 


(4)  payment  under  private  relief  Acts  or  other  laws  requiring 
payments  to  designated  payees  in  the  total  amount  of  such  appropriation; 


(5)  Grants  to  the  States  under  subchapter  I,  IV,  or  X  of  chapter  7 
of  Title  42,  or  under  any  other  public  assistance  subchapter  in  such  chapter. 


(2)  The  provisions  of  subsection  (c)  of  this  section  shall  not  apply 
to  appropriations  to  the  Senate  or  House  of  Representative  or  to  any  Member, 
committee.  Office  (including  the  Office  of  the  Architect  of  the  Capitol), 
officer,  or  employee  thereof. 


Administrative  Division  of  Apportionment;  Simplification  of  System  for 

Subdividing  Funds 


(g)  Any  appropriation  which  is  apportioned  or  reapportioned  pursuant  to 
this  section  may  be  divided  and  subdivided  administratively  within  the 
limits  of  such  apportionments  or  reapportionments.  The  officer  having 
administrative  control  of  any  such  appropriation  available  to  the  legisla¬ 
tive  branch,  the  judiciary,  the  United  States  International  Trade 
Commission,  or  the  District  of  Columbia,  and  the  head  of  each  agency,  sub¬ 
ject  to  the  approval  of  the  Director  of  the  Office  of  Management  and  Budget, 
shall  prescribe,  by  regulation,  a  system  of  administrative  control  (not 
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inconsistent  with  any  accounting  procedures  prescribed  by  or  pursuant  to 
law)  which  shall  be  designed  to  (A)  restrict  obligations  or  expenditures 
against  each  appropriation  to  the  amount  of  apportionments  or  reapportion¬ 
ments  made  for  each  such  appropriation,  and  (B)  enable  such  officer  or 
agency  head  to  fix  responsibilities  for  the  creation  of  any  obligation  or 
the  making  of  any  expenditure  in  excess  of  an  apportionment  or  reapportion¬ 
ment.  In  order  to  have  a  simplified  system  for  the  administrative  sub¬ 
division  of  appropriations  or  funds,  each  agency  shall  work  toward  the 
objective  of  financing  each  operating  unit,  at  the  highest  practical  level, 
from  not  more  than  one  administrative  subdivision  for  each  appropriation  or 
fund  affecting  such  unit.  As  amended  Aug.  1,  1956,  c.  814,  §3,  70  Stat. 

783;  Aug.  28,  1957,  Pub.  L.  85-170,  ch.  XIV,  §1401,  71  Stat.  440. 

Expenditures  in  Excess  of  Apportionment  Prohibited;  Penalities 

(h)  No  officer  or  employee  of  the  United  States  shall  authorize  or 
create  any  obligation  or  make  any  expenditure  (A)  in  excess  of  an  apportion¬ 
ment  or  reapportionment,  or  (B)  in  excess  of  the  amount  permitted  by  regula¬ 
tions  prescribed  pursuant  to  subsection  (g)  of  this  section. 

Administrative  Discipline;  Reports  on  Violations 

(i)  (1)  In  addition  to  any  penalty  or  liability  under  other  law,  any 
officer  or  employee  of  the  United  States  who  shall  violate  subsections  (a), 
(b),  or  (h)  of  this  section  shall  be  subjected  to  appropriate  administrative 
discipline,  Including,  when  circumstances  warrant,  suspension  from  duty 
without  pay  or  removal  from  office;  and  any  officer  or  employee  of  the 
United  States  who  shall  knowingly  and  willfully  violate  subsections  (a), 

(b),  or  (h)  of  this  section  shall,  upon  conviction,  be  fined  not  more  than 
$5,000  or  imprisloned  for  not  more  than  two  years,  or  both. 

(2)  In  the  case  of  a  violation  of  subsections  (a),  (b),  or  (h)  of 
this  section  by  an  officer  or  employee  of  an  agency,  or  the  District  of 
Columbia,  the  head  of  the  agency  concerned  or  the  Commissioners  of  the 
District  of  Columbia,  shall  Immediately  report  to  the  President,  through  the 
Director  of  the  Bureau  of  the  Budget,  and  to  the  Congress  all  pertinent 
facts  together  with  a  statement  of  the  action  taken  thereupon.  R.S.  §3679; 
Mar  3,  1905,  c.  1484,  §4,  33  Stat.  1257;  Feb.  27,  1906,  c.  510,  §3,  34  Stat. 
48;  Sept.  6,  1950,  c.  896,  c.  XII,  §1211,  64  Stat.  765;  Aug.  1,  1956,  c. 

814,  §3,  70  Stat.  783;  Aug.  28,  1957,  P.L.  85-170,  71  Stat.  440,  1970  Reorg. 
Plan  No.  2,  eff.  July  1,  1970,  35  F.R.  7959,  84  Stat.  2085;  July  12,  1974, 
P.L.  93-344,  88  Stat.  332;  Jan.  3,  1975,  P.L.  93-618,  88  Stat.  2011. 

§665a.  Same:  Basis  of  Apportionment;  Need  for  Funds  for  Increased 
Compensation  for  Wage-Board  Employees. 

After  June  5,  1957,  any  appropriation  required  to  be  apportioned  pur¬ 
suant  to  section  665  of  this  Title,  may  be  apportioned  on  a  basis  indicating 
the  need  for  a  supplemental  or  deficiency  estimate  of  appropriation  to  the 
extent  necessary  to  permit  payment  of  such  pay  increases  as  may  be  granted 
those  employees  (commonly  known  as  wage-board  employees)  whose  compensation 
is  fixed  and  adjusted  from  time  to  time  in  accordance  with  prevailing  rates 
(section  1082(7)  of  Title, 5).  Pub.  L.  85-48,  Title  II,  §210,  June  5,  1957, 
71  Stat.  55. 
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LIMITATIONS  ON  CONTRACTING 


41  USC  §11  #t  seq. 


§11.  No  Contracts  or  Purchases  Unless  Author¬ 
ized  or  Under  Adequate  Appropriation;  Report  to 
Congress 


(a)  No  contract  or  purchase  on  behalf  of  the  United 
States  shall  be  made,  unless  the  same  is  authorized 
by  law  or  is  under  an  appropriation  adequate  to  its 
fulfillment,  except  in  the  Departments  of  the  Army, 
Navy,  and  Air  Force,  for  clothing,  subsistence,  forage, 
fuel,  quarters,  transportation,  or  medical  and  hospital 
supplies  which,  however,  shall  not  exceed  the  necessi¬ 
ties  of  the  current  year. 

(b)  The  Secretary  of  Defense  shall  immediately 
advise  the  Congress  of  the  exercise  of  the  authority 
granted  in  subsection  (a)  of  this  section,  and  shall 
report  quarterly  on  the  estimated  obligations  incurred 
pursuant  to  the  authority  granted  in  subsection  (a)  of 
this  section.  As  amended  October  IS,  1966,  Pub.  L. 
89-687,  Title  VI,  {612(e),  80  Stat.  993. 


{12.  No  Contract  to  Exceed  Appropriation 

No  contract  shall  be  entered  into  for  the  erection, 
repair,  or  furnishing  of  any  public  building,  for  any 
public  improvement  which  shall  bind  the  Govern¬ 
ment  to  pay  a  larger  sum  of  money  than  the  amount 
in  the  Treasury  appropriated  for  the  specific  pur¬ 
pose.  R.S.  {3733. 


{13.  Contracts  Limited  to  One  Year 

Except  as  otherwise  provided,  it  shall  not  be  lawful 
for  any  of  the  executive  departments  to  make  con¬ 
tracts  for  stationery  or  other  supplies  for  a  longer 
term  than  one  yoar  from  the  time  the  contract  is  made. 
R.S.  {3735. 


31  U.S.C.  Sec.  487 


§487.  Proceeds  of  Sales  of  Material 

All  proceeds  of  sales  of  old  material,  condemned 
stores,  supplies,  or  other  public  property  of  any 
kind,  except  the  proceeds  of  the  sale  or  leasing  of 
marine  hospitals,  or  of  the  sales  of  commissary  stores 
to  the  officers  and  enlisted  men  c.  the  At  my,  or  of 
materials,  stores,  or  supplies  sold  to  officers  and 
soldiers  of  the  Army  or  of  the  sale  of  ccndemned 
Navy  clothing,  or  of  sales  of  materials,  stor.-s,  or  sup¬ 
plies  to  any  exploring  or  surveying  expediuon  author¬ 
ized  by  law,  or  as  provided  in  section  485  of  Title  40, 
or  in  other  law,  shall  be  deposited  and  covered  into  the 
Treasury  as  miscellaneous  receipts  on  account  of 
“proceeds  of  Government  property,”  and  shall  not  be 
withdrawn  or  applied,  except  in  consequence  of  a 
subsequent  appropriation  made  by  law.  Under  such 
regulations  as  the  Secretary  of  the  Army  may  pre¬ 
scribe,  the  commanding  officers  of  mounted  uniu  of 
the  National  Guard  may  sell  all  stable  refuse  and 
empty  grain  sacks  and  containers  at  public  or  private 
sale  and  apply  the  proceeds  derived  therefrom  to  the 
purchase  of  feed,  supplementing  the  regular  allowance 
and  issue  for  the  animals  of  the  said  units,  and  for  the 
purchase  of  stable  equipment,  and  horseshoers’, 
saddlers’,  blacksmiths’,  and  wagoners’  tools  not  an 
article  of  issue  to  such  organizations.  R.S.  {3618; 
Feb.  27,  1877,  c.  69,  {1,  19  Stat.  249;  Oct.  14,  1940, 
c.  875,  {4,  54  Stat.  1136;  July  26,  1947,  c.  343,  Title 
II,  {205(a),  61  Stat.  501;  Aug.  4,  1949,  c.  393,  {20, 
63  Stat.  561;  Oct.  31,  1951,  c.  654,  §4(3),  65  Stat.  708. 


{628,  Application  of  Moneys  Appropriated. 

Except  as  otherwise  provided  by  law,  sums  ap¬ 
propriated  for  the  various  branches  of  expenditure 
in  the  public  service  shall  be  applied  solely  to  the 
objects  for  which  they  are  respectively  made,  and  for 
no  others.  R.S.  {3678. 
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IMPOUNDMENT  CONTROL  ACT  OF  1974 

31  USC  1400-1407 

CHAPTER  26-Impoundment  Control 


Sec. 

1400.  Disclaimer. 

1401.  Definitions. 

1402.  Rescission  of  budget  authority. 

(a)  Transmittal  of  special  message. 

(b)  Requirement  to  make  available  for  obliga¬ 
tion. 

1403.  Disapproval  of  proposed  deferrals  of  budget 
authority. 

(a)  Transmittal  of  special  message. 

(b)  Requirement  to  make  available  for  obliga¬ 
tion. 

(c)  Exception. 

1404.  Transmission  of  messages;  publication. 

(a)  Delivery  to  House  and  Senate. 

(b)  Delivery  to  Comptroller  General. 

(c)  Transmission  of  Supplementary  messages. 

(d)  Printing  in  Federal  Register. 

(e)  Cumulative  reports  of  proposed  rescission, 
reservations,  and  deferrals  of  budget  authority. 

1405.  Report  by  Comptroller  General. 

(a)  Failure  to  transmit  special  message. 

(b)  Incorrect  classification  of  special  message. 

1406.  Suits  by  Comptroller  General. 

1407.  Procedure  in  House  of  Representatives  and 
Senate. 

(a)  Referral. 

(b)  Discharge  of  committee. 

(c)  Floor  consideration  in  House. 

(d)  Floor  consideration  in  Senate. 

1400.  Disclaimer 

Nothing  contained  in  this  Act,  or  in  any  amend¬ 
ments  made  by  this  Act.  shall  be  construed  as— 

(1)  asserting  or  conceding  the  constitutional 
powers  or  limitations  of  either  the  Congress  or  the 
President; 

(2)  ratifying  or  approving  any  impoundment 
heretofore  or  hereafter  executed  or  approved  by  the 
President  or  any  other  Federal  officer  or  employee, 
except  insofar  as  pursuant  to  statutory  authorization 
then  in  effect; 

(3)  affecting  in  any  way  the  claims  or  defenses  of 
any  party  to  litigation  concerning  any  impoundment; 
or 

(4)  superceding  any  provision  of  law  which  re¬ 
quires  the  obligation  of  budget  authority  or  the 
making  of  outlays  thereunder 


Pub.  L.  93-344.  Title  X,  §1001.  July  12.  1974.  88 
Stat.  332 
1401.  Definitions 

For  purposes  of  this  chapter  — 

(1)  “deferral  of  budget  authority"  includes— 

(A)  withholding  or  delaying  the  obligation 
or  expenditure  of  budget  authority  (whether  by  estab¬ 
lishing  reserves  or  otherwise)  provided  for  projects 
or  activities;  or 

(B)  any  other  type  of  Executive  action  or 
inaction  which  effectively  precludes  the  obligation  or 
expenditure  of  budget  authority,  including  authority 
to  obligate  by  contract  in  advance  of  appropriations 
as  specifically  authorized  by  law; 

(2)  “Comptroller  General"  means  the  Comp¬ 
troller  General  of  the  United  States. 

(3)  “rescission  bill"  means  a  bill  or  joint  resolu 
tion  which  only  rescinds  in  whole  or  in  pan.  budget 
authority  proposed  to  be  rescinded  in  a  special  mes¬ 
sage  transmitted  by  the  President  under  section  1402 
of  this  title,  and  upon  which  the  Congress  completes 
action  before  the  end  of  the  first  period  of  45  calendar 
days  of  continuous  session  of  the  Congress  after  the 
date  on  which  the  President's  message  is  received  by 
the  Congress; 

(4)  “impoundment  resolution"  means  a  resolu¬ 
tion  of  the  House  of  Representatives  or  the  Senate 
which  only  expresses  its  disapproval  of  a  proposed 
deferral  of  budget  authority  set  forth  in  a  special 
message  transmitted  by  the  President  under  section 
1403  of  this  title;  and 

(5)  continuity  of  a  session  of  the  Congress  shall 
be  considered  as  broken  only  by  an  adjournment  of  the 
Congress  sine  die,  and  the  days  on  which  either  House 
is  not  in  session  because  of  an  adjournment  of  more 
than  3  days  to  a  day  certain  shall  be  excluded  in  the 
computation  of  the  45-day  period  referred  to  in  para¬ 
graph  (3)  of  this  section  and  in  section  1402  of  this  title, 
and  the  25-day  periods  referred  to  in  sections  1406and 
1407(b)(1)  of  this  title  If  a  special  message  is  trans¬ 
mitted  under  section  1402  of  this  mle  during  any 
Congress  and  the  last  session  of  such  (  ongress  ad¬ 
journs  sine  die  before  the  expiration  of  45  calendar 
days  of  continuous  session  (or  a  special  message  is  so 
transmitted  after  the  last  session  of  the  Congress  sine 
die),  the  message  shall  be  deemed  to  have  been  retrans¬ 
mitted  on  the  first  day  of  the  succeeding  Congiess  and 
the  45-day  period  referred  lo  in  paragraph  ( 7)  of  this 
section  and  in  section  140?  of  ibis  title  (with  respect 
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to  such  message)  shall  commence  on  the  day  after  such 
first  day. 

Pub.  L.  93-344,  Title  X,  §  1011,  July  12,  1974.  88 
Stat.  333. 

1402.  Rescission  of  Budget  Authority 

Transmittal  of  special  message 

(a)  Whenever  the  President  determines  that  all  or 
part  of  any  budget  authority  will  not  be  required  to 
carry  out  the  full  objectives  or  scope  of  programs  for 
which  it  is  provided  or  that  such  budget  authority 
should  be  rescinded  for  fiscal  policy  or  other  reasons 
(including  the  termination  of  authorized  projects  or 
activities  for  which  budget  authority  has  been  pro¬ 
vided).  or  whenever  all  or  part  of  budget  authority 
provided  for  only  one  fiscal  year  is  to  be  reserved  from 
obligation  for  such  fiscal  year,  the  president  shall 
transmit  to  both  Houses  of  Congress  a  special  message 
specifying — 

(1)  the  amount  of  budget  authority  which  he 
proposes  to  be  rescinded  or  which  is  to  be  so  reserved; 

(2)  any  account,  department,  or  establishment 
of  the  Government  to  which  such  budget  authority  is 
available  for  obligation,  and  the  specific  project  or 
governmental  functions  involved; 

(3)  the  reasons  why  the  budget  authority  should 
be  rescinded  or  is  to  be  so  reserved; 

(4)  to  the  maximum  extent  practicable,  the 
estimated  fiscal,  economic,  and  budgetary  effect  of  the 
proposed  rescission  or  of  the  reservation;  and 

(5)  all  facts,  circumstances,  and  considerations 
relating  to  or  bearing  upon  the  proposed  rescission  or 
the  reservation  and  the  decision  to  effect  the  proposed 
rescission  or  the  reservation,  and  to  the  maximum 
extent  practicable,  the  estimated  effect  of  the  proposed 
rescission  or  the  reservation  upon  the  objects,  pur¬ 
poses,  and  programs  for  which  the  budget  authority 
is  provided. 

Requirement  to  make  available  for  obligation 

(b)  Any  amount  of  budget  authority  proposed  to  be 
rescinded  or  that  is  to  be  reserved  as  set  forth  in  such 
special  message  shall  be  made  available  for  obligation 
unless,  within  the  prescribed  45-day  period,  the 
Congress  has  completed  action  on  a  rescission  bill 
rescinding  all  or  part  of  the  amount  proposed  to  be 
rescinded  or  that  is  to  be  reserved. 

Pub.  L.  93-344,  Title  X.}  1012,  July  12,  1974,  88 
Stat.  333. 

1403.  Disapproval  of  proposed  deferrals  of  budget 
authority 


Transmittal  of  special  message 

(a)  Whenever  the  President,  the  Director  of  the 
Office  of  Management  and  Budget,  the  head  of  any 
department  or  agency  of  the  United  States,  or  any 
officer  or  employee  of  the  United  States  proposes  to 


defer  any  budget  authority,  provided  for  a  specific 
purpose  or  projeci,  the  President  shall  transmit  to  the 
House  of  Representatives  and  the  Senate  a  special 
message  specifying— 

(!)  the  amount  of  the  budget  authority  pro¬ 
posed  to  be  deferred; 

(2)  any  account,  department,  establishment,  of 
the  Government  to  which  such  budget  authority  is 
available  for  obligation,  and  the  specific  projects  or 
governmental  functions  involved; 

(3)  the  period  of  time  during  which  the  budget 
authority  is  proposed  to  be  deferred; 

(4)  the  reasons  for  the  proposed  deferral, 
including  any  legal  authority  invoked  by  him  to  justify 
the  proposed  deferral; 

(5)  to  the  maximum  extent  practicable,  the  esti¬ 
mated  fiscal,  economic,  and  budgetary  effect  of  the 
proposed  deferral;  and 

(6)  all  facts,  circumstances,  and  considerations 
relating  to  or  bearing  upon  the  proposed  deferral  and 
the  decision  to  effect  the  proposed  deferral,  including 
an  analysis  of  such  facts,  circumstances,  and  con¬ 
siderations  in  terms  of  their  application  to  any  legal 
authority  and  specific  elements  of  legal  authority 
invoked  by  him  to  justify  such  proposed  deferral,  and 
to  the  maximum  extent  practicable,  the  estimated 
effect  of  the  proposed  deferral  upon  the  objects, 
purposes,  and  programs  for  which  the  budget 
authority  is  provided. 

A  special  message  may  include  one  or  more  pro¬ 
posed  deferrals  of  budget  authority.  A  deferral  may 
not  be  proposed  for  any  period  of  time  extending 
beyond  the  end  of  the  fiscal  year  in  which  the  special 
message  proposing  the  deferral  is  transmitted  to  the 
House  and  the  Senate. 

Requirements  to  make  available  for  obligation 

(b)  Any  amount  of  budget  authority  proposed  to  be 
deferred,  as  set  forth  in  a  special  message  transmitted 
under  subsection  (a)  of  this  section,  shall  be  made 
available  for  obligation  if  either  House  of  Congress 
passes  an  impoundment  resolution  disapproving  such 
proposed  deferral. 

Exception 

(c)  The  provisions  of  this  section  do  not  apply  to 
any  budget  authority  proposed  to  be  rescinded  or  that 
is  to  be  reserved  as  set  forth  in  a  special  message  re¬ 
quired  to  be  transmitted  under  section  1402  of  this 
title. 

Pub.  L.  93-344,  Title  X,  J  1013,  July  12,  1974,  88 
Stat.  334. 

1404  Transmission  of  Messages;  Publication 
Delisery  to  House  and  Senate 

(a)  Each  specisl  message  transmitted  under  section 
1402  or  1403  of  this  title  shall  be  transmitted  to  the 
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House  of  Representitives  and  the  Senate  on  the  same 
day,  and  shall  be  delivered  to  the  Clerk  of  the  House 
of  Representatives  if  the  House  is  not  in  session,  and  to 
the  Secretary  of  the  Senate  if  the  Senate  is  not  in 
session.  Each  special  message  so  transmitted  shall  be 
referred  to  the  appropriate  committee  cf  the  House  of 
Representatives  and  the  Senate.  Each  such  message 
shall  be  printed  as  a  document  of  each  House. 

Delivery  to  Comptroller  General 

(b)  A  copy  of  each  special  message  transmitted 
under  section  1402  or  1403  of  this  title  shall  be  trans- 
mitted  to  the  Comptroller  General  on  the  same  day  it 
is  transmitted  to  the  House  of  Representatives  and  the 
Senate.  In  order  to  assist  the  Congress  in  the  exercise 
of  its  functions  under  sections  1402  and  1403  of  this 
title,  the  Comptroller  General  shall  review  each  such 
message  and  inform  the  House  of  Representatives  and 
the  Senate  as  promptly  as  practicable  with  respect  to— 

(1)  in  the  case  of  a  special  message  transmitted 
under  section  1402  of  this  title,  the  facts  surrounding 
the  proposed  rescission  or  the  reservation  of  budget 
authority  (including  the  probable  effects  thereof);  and 

(2)  in  the  case  of  a  special  message  transmitted 
under  section  1403  of  this  title,  (A)  the  facts  surround¬ 
ing  each  proposed  deferral  of  budget  authority  (in* 
eluding  the  probable  effects  thereof)  and  (B)  whether 
or  not  (or  to  what  extent),  in  his  judgement,  such  pro¬ 
posed  deferral  is  in  accordance  with  existing  statutory 
authority. 

Transmission  of  supplementary  messages 

(c)  If  any  information  contained  in  a  special  mes¬ 
sage  transmitted  under  section  1402or  1403  of  this  title 
is  subsequently  revised,  the  President  shall  transmit 
to  both  Houses  of  Congress  and  the  Comptroller 
General  a  supplementary  message  stating  and  explain¬ 
ing  such  revision.  Any  such  supplementary  message 
shall  be  delivered,  referred,  and  printed  as  provided  in 
subsection  (a)  of  this  section.  The  Comptroller 
General  shall  promptly  notify  the  House  of  Repre¬ 
sentatives  and  the  Senate  of  any  changes  in  the  infor¬ 
mation  submitted  by  him  under  subsection  (b)  of  this 
section  which  may  be  necessitated  by  such  revision. 

Printing  in  Federal  Register 

(d)  Any  special  message  transmitted  under  section 
1402  and  1403  of  this  title,  and  any  supplementary 
message  transmitted  under  subsection  (c)  of  this 
section,  shall  be  printed  in  the  first  issue  of  the 
Federal  Register  published  after  such  transmittal. 

Cumulative  reports  of  proposed  rescissions, 

reservations  and  deferrals  of  budget  authority 

(e) (1)  The  President  shall  submit  a  report  to  the 
House  of  Representatives  and  the  Senate,  not  later 


than  the  10th  day  of  each  month  during  a  fiscal  year, 
listing  all  budget  authority  for  that  fiscal  year  with 
respect  to  which,  as  of  the  first  day  of  such  month  — 

(A)  he  has  transmitted  a  special  message 
under  Section  1402  of  this  title  with  respect  to  a 
proposed  rescission  or  a  reservation;  and 

(B)  he  has  transmitted  a  special  message 
under  section  1403  of  this  title  proposing  a  deferral. 

Such  report  shall  also  contain,  with  respect  to  each 
such  proposed  rescission  or  deferral,  or  each  such 
reservation,  the  information  required  to  be  submitted 
in  the  special  message  with  respect  thereto  under 
section  1402  or  1403  of  this  title. 

(2)  Each  report  submitted  under  paragraph  (1) 
shall  be  printed  in  the  first  issue  of  the  Federal 
Register  published  after  its  submission.  Pub.  L. 
93-344,  Title  X,  $  1014,  July  12,  1974,  88  Stat.  335. 

1 405.  Reports  by  Comptroller  General 

Failure  to  transmit  special  message 

(a)  If  the  Comptroller  General  finds  that  the 
President,  the  Director  of  the  Office  of  Management 
and  Budget,  the  head  of  any  department  or  agency  of 
the  United  States,  or  any  other  officer  or  employee  of 
the  United  States— 

(1)  is  to  establish  a  reserve  or  proposes  to  defer 
budget  authority  with  respect  to  which  the  President 
is  required  to  transmit  a  special  message  under  section 
1402  or  1403  of  this  title;  or 

(2)  has  ordered,  permitted,  or  approved  the 
establishment  of  such  a  reserve  or  a  deferral  of  budget 
authority; 

and  that  the  President  has  failed  to  transmit  a  special 
message  with  respect  to  such  reserve  or  deferral,  the 
Comptroller  General  shall  make  a  report  on  such 
reserve  or  deferral  and  any  available  information 
concerning  it  to  both  Houses  of  Congress.  The  pro¬ 
visions  of  this  part  shall  apply  with  respect  to  such 
reserve  or  deferral  in  the  same  manner  and  with  the 
same  effect  as  if  such  report  of  the  Comptroller 
General  were  a  special  message  transmitted  by  the 
President  under  section  1402  or  1403  of  this  title,  and, 
for  purposes  of  this  chapter,  such  report  shall  be 
considered  a  special  message  transmitted  under 
section  1402  or  1403  of  this  title. 

Incorrect  classification  of  special  message 

(b)  If  the  President  has  transmitted  a  special 
message  to  both  Houses  of  Congress  in  accordance 
with  section  1402  or  1403  of  this  title,  and  the  Comp¬ 
troller  General  believes  that  the  President  so  trans¬ 
mitted  the  special  message  in  accordance  with  one  of 
those  sections  when  the  special  message  should  have 
been  transmitted  in  accordance  with  the  otherof  those 
sections,  the  Comptroller  General  shall  make  a  report 
to  both  Houses  of  the  Congress  setting  forth  his 
reasons  Pub.  L.  93-344,  Title  X,{  1015,  July  12,  1974. 
88  Stat  336 
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If,  under  section  1402(b)  or  1403(b),  of  this  title, 
authority  is  required  to  be  made  available  for  obliga¬ 
tion  and  such  budget  authority  is  not  made  available 
for  obligation,  the  Comptroller  General  is  hereby, 
expiessly  empowered,  through  attorneys  of  his  own 
selection,  to  bring  a  civil  action  in  the  United  States 
District  Court  for  the  District  of  Columbia  to  require 
such  budget  authority  to  be  made  available  for  obliga¬ 
tion,  and  such  court  is  hereby  expressly  empowered 
to  enter  in  such  civil  action,  against  any  department, 
agency,  officer,  or  employee  of  the  United  States,  any 
decree,  judgment,  or  order  which  may  be  necessary  or 
appropriate  to  make  such  budget  authority  available 
for  obligation  The  courts  shall  give  precedence  to 
civil  actions  brought  under  this  section,  and  to  appeals 
and  writs  from  decisions  in  such  actions,  overall  other 
civil  actions,  appeals,  and  writs.  No  civil  action  shall 
be  brought  by  the  Comptroller  General  under  this 
section  until  the  expiration  of  25  calendar  days  of 
continuous  session  of  the  Congress  following  the  date 
on  which  an  explanatory  statement  by  the  Comptroller 
General  of  (he  circumstances  giving  rise  to  the  action 
contemplated  has  been  filed  with  the  Speaker  of  the 
House  of  Representatives  and  the  President  of  the 
Senate. 

Pub  L.  93-344,  Title  X,  §  1016,  July  12.  1974,  88 
Stat  336. 

1407.  Procedure  in  House  of  Representatives  and 
Senate 

Referral 

(a)  Any  rescission  bill  introduced  with  respect  to  a 
special  message  or  impoundment  resolution  intro¬ 
duced  with  respect  to  a  proposed  deferral  of  budget 
authority  shall  be  referred  to  the  appropriate  com¬ 
mittee  of  the  House  of  Representives  or  the  Senate,  as 
as  the  case  may  be. 

Discharge  of  committee 

(b) (1)  If  the  committee  to  which  a  rescission  bill  or 
impoundment  resolution  has  been  referred  has  not 
reported  it  at  the  end  of  25  calendar  days  of  contin  uous 
session  of  the  Congress  after  its  introduction,  it  is  in 
order  to  move  either  to  discharge  the  committee  from 
further  consideration  of  the  bill  or  resolution  or  to 
discharge  the  committee  from  furtherconsideration  of 
any  other  rescission  bill  with  respect  to  the  same 
special  message  or  impoundment  resolution  with 
respect  to  the  same  proposed  deferral,  as  the  case  may 
be,  which  has  been  referred  io  the  committee, 

(2)  A  motion  to  discharge  may  be  made  only  by  an 
individual  favoring  the  bill  or  resolution  may  be  made 
only  if  supported  by  one-fifth  of  the  Members  of  the 
House  involved  (a  quorum  being  present),  and  is 
highly  privileged  in  the  House  and  privileged  in  the 
Senate  (except  that  it  may  not  be  made  after  the  com¬ 


mittee  has  reported  a  b<ll  or  resolution  with  respect 
to  the  same  special  message  or  the  same  proposed 
deferral,  as  the  case  may  be);  and  debate  thereon 
shall  be  limited  to  not  more  than  I  hour,  the  time  to  be 
divided  in  the  House  equally  between  those  favoring 
and  those  opposing  the  bill  or  resolution,  and  to  be 
divided  in  the  Senate  equally  between,  and  con¬ 
trolled  by,  the  majority  leader  and  the  minority  leader 
or  their  designees.  An  amendment  to  the  motion  is  not 
in  order,  and  it  is  not  in  order  to  move  to  reconsider  the 
vote  by  which  the  motion  is  agreed  to  or  disagreed  to 

Floor  consideration  in  House 

(c)(1)  When  ihe  v-omnuttee  of  the  House  of  Repre¬ 
sentatives  has  reported,  or  had  been  discharged  from 
further  consideration  of,  a  rescission  bill  or  impound¬ 
ment  resolution,  it  shall  at  any  time  thereafter  be  in 
order  (even  though  a  previous  motion  to  the  same 
effect  has  been  disagreed  to)  to  move  to  proceed  to  the 
consideration  of  the  bill  or  resolution.  The  motion 
shall  be  highly  privileged  and  not  debatable.  An 
amendment  to  the  motion  shall  not  be  in  order,  nor 
shall  it  be  in  order  to  move  to  reconsider  the  vote  by 
which  the  motion  is  agreed  to  or  disagreed  to. 

(2)  Debate  on  a  rescission  bill  or  impoundment 
resolution  shall  be  limited  to  not  more  than  2  hours, 
which  shall  be  divided  equally  between  those  favoring 
and  those  opposing  the  bill  or  resolution.  A  motion 
further  to  limit  debate  shall  not  be  debatable.  In  the 
case  of  an  impoundment  resolution,  no  amendment 
to,  or  motion  to  recommit,  the  resolution  shall  be  in 
order.  It  shall  not  be  in  order  to  move  to  reconsider 
the  vote  by  which  a  rescission  bill  or  impoundment 
resolution  is  agreed  to  or  disagreed  to. 

(3)  Motions  to  postpone,  made  with  respect  to  the 
consideration  of  a  rescission  bill  or  impoundment 
resolution,  and  motions  to  proceed  to  the  considera¬ 
tion  of  other  business,  shall  be  decided  without  debate. 

(4)  All  appeals  from  the  decisions  of  the  Chair  re¬ 
lating  to  the  application  of  the  Rules  of  the  House  of 
Representatives  to  the  procedure  relating  to  any 
rescission  bill  or  impoundment  resolution  shall  be 
decided  without  debate. 

(5)  Except  to  the  extent  specifically  provided  in  the 
preceding  provisions  of  this  subsection,  consideration 
of  any  rescission  bill  or  impoundment  resolution  and 
amendments  thereto  (or  any  conference  report  there¬ 
on)  shall  be  governed  by  the  Rules  of  the  House  of 
Representatives  applicable  to  other  bills  and  resolu¬ 
tions,  amendments,  and  conference  reports  in  similar 
circumstances. 


Floor  consideration  in  Senxte 

(d)(1)  Debate  in  the  Senate  on  any  rescission  bill  or 
impoundment  resolution,  and  all  amendments  thereto 
(in  the  case  of  a  rescission  bill)  and  debatable  motions 
and  appeals  in  connection  therewith,  shall  be  limited 
to  not  more  than  10  hours.  The  time  shall  be  equally 
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divided  between,  and  controlled  by,  the  majority  ence  report  may  be  made  even  though  a  previous 
leader  and  the  minority  leader  or  their  designees.  motion  to  the  same  effect  has  been  disagreed  to. 

(2)  Debate  in  the  Senate  on  any  amendment  to  a  (5)  During  the  consideration  in  the  Senate  of  the 

rescission  bill  shall  be  limited  to  2  hours,  to  be  equally  conference  report  on  any  rescission  bill,  debate  shall 

divided  between,  and  controlled  by,  the  mover  and  the  be  limited  to  2  hours,  to  be  equally  divided  between, 

manager  of  the  bill.  Debate  on  any  amendment  to  an  and  controlled  by,  the  majority  leader  and  minority 

amendment  to  such  a  bill  and  debate  on  any  debat-  leader  or  their  designees.  Debate  on  any  debatable 

able  motion  or  appeal  in  connection  with  such  a  bill  or  motion  or  appeal  related  to  the  conference  report  shall 

an  impoundment  resolution  shall  be  limited  to  1  hour,  be  limited  to  30  minutes,  to  be  equally  divided  between, 

to  be  equally  divided  between,  and  controlled  by,  the  and  controlled  by,  the  mover  and  the  manager  of  the 

mover  and  the  manager  of  the  bill  or  resolution,  except  conference  report. 

that  in  the  event  the  manager  of  the  bill  or  resolution  is  (6)  Should  the  conference  report  be  defeated, 
in  favor  of  any  such  amendment,  motion,  or  appeal,  the  debate  on  any  request  for  a  new  conference  and  the 

time  in  opposition  thereto  shall  be  controlled  by  the  appointment  of  conferees  shall  be  limited  to  one  hour, 

minority  leader  or  his  designee.  No  amendment  that  is  to  be  equally  divided  between,  and  controlled  by,  the 

not  germane  to  the  provisions  of  a  rescission  bill  shall  be  manager  of  the  conference  report  and  the  minority 

received.  Such  leaders,  or  either  of  them,  may,  from  the  leader  or  his  designee,  and  should  any  motion  be  made 

time  under  their  control  in  the  passage  of  a  rescission  to  instruct  the  conferees  before  the  conferees  are 

bill  or  impoundment  resolution,  allot  additional  time  to  named,  debate  on  such  motion  shall  be  limited  to  30 

any  Senator  during  the  consideration  of  any  amend-  minutes,  to  be  equally  divided  between,  and  controlled 

ment,  debatable  motion,  or  appeal.  by,  the  mover  and  the  manager  of  the  conference 

(3)  A  motion  to  further  limit  debate  is  not  de-  report.  Debate  on  any  amendment  to  any  such  instruc- 

batable.  In  the  case  of  a  rescission  bill,  a  motion  to  tions  shall  be  limited  to  20  minutes,  to  be  equally 

recommit  (except  a  motion  to  recommit  with  instruc-  divided  between,  and  controlled  by,  the  mover  and  the 

tions  to  report  back  within  a  specified  number  of  days,  manager  of  the  conference  report.  In  all  cases  where 

not  to  exceed  3,  not  counting  any  day  on  which  the  the  manager  of  the  conference  report  is  in  favor  of  any 

Senate  is  not  in  session)  is  not  in  order.  Debate  on  motion,  appeal,  or  amendment,  the  time  in  opposition 

any  such  motion  to  recommit  shall  be  limited  to  one  shall  be  under  the  control  of  the  minority  leader  or 

hour,  to  be  equally  divided  between,  and  controlled  his  designee. 

by,  the  mover  and  the  manager  of  the  concurrent  reso-  (7)  In  any  case  in  which  there  are  amendments  in 

lution.  In  the  case  of  an  impoundment  resolution,  no  disagreement,  time  on  each  amendment  shall  be 

amendment  or  motion  to  recommit  is  in  order.  limited  to  30  minutes,  to  be  equally  divided  between, 

(4)  The  conference  report  or  any  rescission  bill  shall  and  controlled  by.  the  manager  of  the  conference 

be  in  order  in  the  Senate  at  any  time  after  the  third  day  report  and  the  minority  leader  or  his  designee.  No 

(excluding  Saturdays,  Sundays,  and  legal  holidays)  amendment  that  is  not  germane  to  the  provisions  of 

following  the  day  on  which  such  a  conference  report  is  such  amendments  shall  be  received. 

reported  and  is  available  to  Members  of  the  Senate.  A  Pub.  L.  93-344,  Title  X.  §  1017,  July  12,  1974,  88 

motion  to  proceed  to  the  consideration  of  the  confer-  Stat.  337. 


EXECUTIVE  ORDER  NO.  11845 

Mar.  24,  1975,  40  F.R.  13299 

Delegation  of  Certain  Reporting  Functions  to 
Director  of  Office  of  Management  and  Budget 


By  virtue  of  the  authority  vested  in  me  by  the  Impound-  States  and  to  the  Office  of  the  Federal  Register  copies  of 

ment  Control  Act  of  1974  (Public  Law  93-344)  88  Stat.  332,  special  messages  transmitted  pursuant  to  section  1012  or 

hereinafter  referred  to  as  the  Act  (this  chapter),  and  section  1013  of  the  Act  (sections  1402  and  1403  of  this  title),  and 

301  of  title  3  of  the  United  States  Code  (section  301  of  Title  3,  (2)  the  function  conferred  upon  the  President  by  section 

The  President),  the  Director  of  the  Office  of  Management  1014(e)  of  the  Act  (subsec  <e)  of  this  section)  of  submitting  to 

and  Budget  is  hereby  designated  and  empowered  toeaercise,  the  Congress  cumulative  reports  of  proposed  rescissions, 

as  of  October  I,  1974  without  ratification  or  other  action  of  reservations,  and  deferrals  of  budget  authority, 

the  President  (I)  the  functions  required  by  sections  1014(b) 
and  1014(d)  of  the  Act  (subsecs  (b)  and  (d)  of  this  section) 
of  transmitting  to  the  Comptroller  General  of  the  United 


Gerald  R.  Ford 


CHAPTER  SEVEN 


THE  ASSIGNMENT  OF  CLAIMS  ACT  OF  1940 

(31  USC  §203,  41  USC  §15,  et  seq.) 
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203.  Assignments  of  claims;  set-off  against  assignee 

All  transfers  and  assignments  made  of  any  claim 
upon  the  United  States,  or  of  any  part  or  share  thereof, 
or  interest  therein,  whether  absolute  or  conditional, 
and  whatever  may  be  the  consideration  therefor,  and 
all  powers  of  attorney,  orders,  or  other  authorities 
for  receiving  payment  of  any  such  claim,  or  of  any 
part  or  share  thereof  except  as  hereinafter  provided, 
shall  be  absolutely  null  and  void,  unless  they  are 
freely  made  and  executed  in  the  presence  of  at  least 
two  attesting  witnesses,  after  the  allowance  of  such  a 
claim,  the  ascertainment  of  the  amount  due,  and  the 
issuing  of  a  warrant  for  the  payment  thereof.  Such 
transfers,  assignments,  and  powers  of  attorney,  must 
recite  the  warrant  for  payment,  and  must  be  acknowl¬ 
edged  by  the  person  making  them  before  an  officer 
having  authority  to  take  acknowledgements  of  deeds, 
and  shall  be  certified  by  the  officer;  and  it  must 
appear  on  the  certificate  that  the  officer,  at  the  time 
of  the  acknowledgement,  read  and  fully  explained  the 
transfer,  assignment,  or  warrant  of  attorney  to  the 
person  acknowledging  the  same.  The  provisions  of 
this  section  shall  not  apply  to  payments  for  rent  to 
post-office  quarters  made  by  postmasters  to  duly 
authorized  agents  of  the  lessors. 

The  provisions  of  the  preceding  paragraph  shall 
not  apply  in  any  case  in  which  the  moneys  due  or  to 
become  due  from  the  United  States  or  from  any 
agency  or  department  thereof,  under  a  contract  pro¬ 
viding  for  payments  aggregating  $  1 ,000  or  more,  are 
assigned  to  a  bank,  trust  company,  or  other  financing 
institution,  including  any  Federal  lending  agency: 
provided, 

1.  That  in  the  case  of  any  contract  entered  into  prior 
to  October  9,  1940,  no  claim  shall  be  assigned  without 
the  consent  of  the  head  of  the  department  or  agency 
concerned; 

2.  That  in  the  case  of  any  contract  entered  into 
after  October  9,  1940,  no  claim  shall  be  assigned  if  it 
arises  under  a  contract  which  forbids  such  assign¬ 
ment; 

3.  That  unless  otherwise  expressly  permitted  by 
such  contract  any  such  assignment  shall  cover  all 
amounts  payable  under  such  contract  and  not  already 
paid,  shall  not  be  made  to  more  than  one  party,  and 
shall  not  be  subject  to  further  assignment,  except  that 


any  such  assignment  may  be  made  to  one  party  as 
agent  or  trustee  for  two  or  more  parties  participating 
in  such  financing; 

4.  That  in  the  event  of  any  such  assignment,  the 
assignee  thereof  shall  file  written  notice  of  the  assign¬ 
ment  together  with  a  true  copy  of  the  instrument  of 
assignment  with  (a)  the  contracting  officer  or  the  head 
of  his  department  or  agency;  (b)  the  surety  or  sureties 
upon  the  bonds  or  bond,  if  any,  in  connection  with 
such  contract;  and  (c)  the  disbursing  officer,  if  any, 
designated  in  such  contract  to  make  payment. 

Notwithstanding  any  law  to  the  contrary  governing 
the  validity  of  assignments,  any  assignment  pursuant 
to  this  section  shall  constitute  a  valid  assignment 
for  all  purposes. 

In  any  case  in  which  moneys  due  or  to  become  due 
under  any  contract  are  or  have  been  assigned  pur¬ 
suant  to  this  section,  no  liability  of  any  nature  of  the 
assignor  to  the  United  States  or  any  department  or 
agency  thereof,  whether  arising  from  or  independently 
of  such  contract,  shall  create  or  impose  any  liability 
on  the  part  of  the  assignee  to  make  restitutions,  re¬ 
fund,  or  repayment  to  the  United  States  of  any  amount 
theretofore  since  July  1,  1950,  or  hereafter  received 
under  the  assignment. 

Any  contract  of  the  Department  of  Defense,  the 
General  Services  Administration,  the  Atomiq  Energy 
Commission,  or  any  other  department  or  agency  of  the 
United  States  designated  by  the  President,  except 
any  such  contract  under  which  full  payment  has  been 
made,  may,  in  time  of  war  or  national  emergency 
proclaimed  by  the  President  (including  the  national 
emergency  proclaimed  December  16,  1950)  or  by  Act 
or  joint  resolution  of  the  Congress  and  until  such  war 
or  national  emergency  has  been  terminated  in  such 
manner,  provide  or  be  amended  without  considera¬ 
tion  to  provide  that  payments  to  be  made  to  the  as¬ 
signee  of  any  moneys  due  or  to  become  due  under  such 
contract  shall  not  be  subject  to  reduction  or  set-off, 
and  if  such  provision  or  one  to  the  same  general  ef¬ 
fect  has  been  at  any  time  heretofore  or  is  hereafter 
included  or  inserted  in  any  such  contract,  payments 
to  be  made  thereafter  to  an  assignee  of  any  moneys 
due  or  to  become  due  under  such  contract,  whether 
during  or  after  such  war  or  emergency,  shall  not  be 
subject  to  reduction  or  set-off  for  any  liability  of  any 
nature  of  the  assignor  to  the  United  States  or  any 
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department  or  agency  thereof  which  arises  indepen¬ 
dently  of  such  contract,  or  hereafter  for  any  liability 
of  the  assignor  on  account  of  (1)  renegotiation  under 
any  renegotiation  statute  or  under  any  statutory  re¬ 
negotiation  article  in  the  contract,  (2)  fines,  (3)  penal¬ 
ties  (which  the  assignor  in  accordance  with  or  for 
failure  to  comply  with  the  terms  of  the  contract),  or 
(4)  taxes,  social  security  contributions,  or  the  with¬ 
holding  or  nonwithholding  of  taxes  or  social  security 
contributions,  whether  arising  from  or  independently 
of  such  contract. 

Except  as  herein  otherwise  provided,  nothing  in 
this  section  shall  be  deemed  to  affect  or  impair  rights 
or  obligations  heretofore  accrued.  R.S.  3477;  May  27, 
1908,  c.  206,  35  Stat.  411;  Oct.  9,  1940,  c.  779,  1,  54 
Stat.  1029;  May  15,  1951,  c.  75,65  Stat.  41. 


Title  41 

15.  Transfers  of  contracts^  assignments  of  claims; 
set-off  against  assignee 

No  contract  or  order,  or  any  interest  therein,  shall  be 
transferred  by  the  party  to  whom  such  contract  or 
order  is  given  to  any  other  party,  and  any  such  trans¬ 
fer  shall  cause  the  annulment  of  the  contract  or  order 
transferred,  so  far  as  the  United  States  are  concerned. 
All  rights  of  action,  however,  for  any  breach  of  such 
contract  by  the  contracting  parties,  are  reserved  to 
the  United  States. 

The  provisions  of  the  preceding  paragraph  shall  not 
apply  in  any  case  in  which  the  moneys  due  or  to  be¬ 
come  due  from  the  United  States  or  from  any  agency 
or  department  thereof,  under  a  contract  providing  for 
payments  aggregating  SI, 000  or  more,  are  assigned  to 
a  bank,  trust  company,  or  other  financing  institution, 
including  any  Federal  lending  agency:  Provided  (1) 
That  in  the  case  of  any  contract  entered  into  prior  to 
October  9,  1940,  no  claim  shall  be  assigned  without 
the  consent  of  the  head  of  the  department  or  agency 
concerned;  (2)  That  in  the  case  of  any  contract  entered 
into  after  October  9,  1940,  no  claim  shall  be  assigned 
if  it  arises  under  a  contract  which  forbids  such  assign¬ 
ment;  (3)  That  unless  otherwise  expressly  permitted 
by  such  contract  any  such  assignment  shall  cover  all 
amounts  payable  under  such  contract  and  not  already 
paid,  and  shall  not  be  subject  to  further  assignment, 
except  that  any  such  assignment  may  be  made  to  one 
party  as  agent  or  trustee  for  two  or  more  parties 
participating  in  such  financing;  (4)  That  in  the  event 
of  any  such  assignment,  the  assignee  thereof  shall 
file  written  notice  of  the  assignment  together  with  a 
true  copy  of  the  instrument  of  assignment  with  (a) 
the  contracting  officer  or  the  head  of  his  department 


or  agency;  (b)  the  surety  or  sureties  upon  the  bond  or 
bonds,  if  any,  in  connection  with  such  contract;  and 
(c)  the  disbursing  officer,  if  any,  designated  in  such 
contract  to  make  payment. 

Notwithstanding  any  law  to  the  contrary  governing 
the  validity  of  assignments,  any  assignment  pursuant 
to  this  section,  shall  constitute  a  valid  assignment 
for  all  purposes.  In  any  case  in  which  monies  due  or 
to  become  due  under  any  contract  are  or  have  been 
assigned  pursuant  to  this  section,  no  liability  of  any 
nature  of  the  assignor  to  the  United  States  or  any 
department  or  agency  thereof,  whether  arising  from  or 
independently  of  such  contract,  shall  create  or  impose 
any  liability  on  the  part  of  the  assignee  to  make  resti¬ 
tution,  refund,  or  repayment  to  the  United  States  of 
any  amount  heretofore  since  July  1, 1950,  or  thereafter 
received  under  the  assignment. 

Any  contract  of  the  Department  of  Defense,  the 
General  Services  Administration,  the  Atomic  Energy 
Commission,  or  any  other  department  or  agency  of 
the  United  States  designated  by  the  President,  except 
any  such  contract  under  which  full  payment  has  been 
made,  may,  in  time  of  war  or  national  emergency 
proclaimed  by  the  President  (including  the  national 
emergency  proclaimed  December  16,  1950)  or  by  Act 
or  joint  resolution  of  the  Congress  and  until  such  war 
or  national  emergency  has  been  terminated  in  such 
manner,  provide  or  be  amended  without  consideration 
to  provide  that  payments  to  be  made  to  the  assignee 
of  any  moneys  due  or  to  become  due  under  such  con¬ 
tract  shall  not  be  subject  to  reduction  or  set-off,  and 
if  such  provision  or  one  to  the  same  general  effect  has 
been  at  any  time  heretofore  or  is  hereafter  included  or 
inserted  in  any  such  contract,  payments  to  be  made 
thereafter  to  an  assignee  of  any  moneys  due  or  to 
become  due  under  such  contract,  whether  during  or 
after  such  war  or  emergency,  shall  not  be  subject  to 
reduction  or  set-off  for  any  liability  of  any  nature 
of  the  assignor  to  the  United  States  or  any  department 
or  agency  thereof  which  arises  independently  of 
such  contract,  or  hereafter  for  any  liability  of  the 
assignor  on  account  of  (1)  renegotiation  under  any 
renegotiation  statute  or  under  any  statutory  renego¬ 
tiation  article  in  the  contract,  (2)  fines,  (3)  penalties 
(which  term  does  not  include  amounts  which  may  be 
collected  or  withheld  from  the  assignor  in  accordance 
with  or  for  failure  to  comply  with  the  terms  of  the 
contract),  or  (4)  taxes,  social  security  contributions, 
whether  arising  from  or  independently  of  such  contract. 

Except  as  herein  otherwise  provided,  nothing  in 
this  section,  shall  be  deemed  to  affect  or  impair 
rights  or  obligations  heretofore  accrued.  R.S.  3737; 
Oct.  9,  1940,  c.  779,  1,  54  Stat.  1029;  May  15,  1951, 
c.  75,  65  Stat.  41. 


COST  ACCOUNTING  STANDARDS  ACT 
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2167.  Uniform  Cost  Accounting  Standards 

The  Comptroller  General,  in  cooperation  with  the 
Secretary  of  Defense  and  the  Director  of  the  Bureau 
of  the  Budget,  shall  undertake  a  study  to  determine 
the  feasibility  of  applying  uniform  cost  accounting 
standards  to  be  used  in  all  negotiated  prime  contract 
and  subcontract  defense  procurements  of  $100,000  or 
more.  In  carrying  out  such  study  the  Comptroller 
General  shall  consult  with  representatives  of  the 
accounting  profession  and  with  representatives  of 
that  segment  of  American  industry  which  is  actively 
engaged  in  defense  contracting.  The  results  of  such 
study  shall  be  reported  to  the  Committees  on  Banking 
and  Currency  and  the  Committees  on  Armed  Ser¬ 
vices  of  the  Senate  and  House  of  Representatives  at 
the  earliest  practicable  date,  but  in  no  event  later 
than  18  months  after  the  date  of  enactment  of  his 
section.  (July  1,  1968,  P.L.  90-370,  82  Stat.  279.) 

2168.  Cost-Accounting  Standards  Board 

(A)  There  is  established,  as  an  agent  of  the 
Congress,  a  Cost- Accounting  Standards  Board  which 
shall  be  independent  of  the  executive  departments 
and  shall  consist  of  the  Comptroller  General  of  the 
United  States  who  shall  serve  as  Chairman  of  the 
Board  and  four  members  to  be  appointed  by  the 
Comptroller  General.  Of  the  members  appointed  to 
the  Board,  two,  of  whom  one  shall  be  particularly 
knowledgeable  about  the  cost  accounting  problems  of 
small  business,  shall  be  from  the  accounting  profes¬ 
sion,  one  shall  be  representative  of  industry,  and  one 
shall  be  from  a  department  or  agency  of  the  Federal 
Government  who  shall  be  appointed  with  the  consent 
of  the  head  of  the  department  or  agency  concerned. 
The  term  of  office  of  each  of  the  appointed  members 
of  the  Board  shall  be  four  years,  except  that  any 
member  appointed  to  fill  a  vacancy  in  the  Board  shall 
serve  for  the  remainder  of  the  term  for  which  his 
predecessor  was  appointed.  Each  member  of  the 
Board  appointed  from  private  life  shall  receive  com¬ 
pensation  at  the  rate  of  one  two-hundred-sixtieth  of 
the  rate  prescribed  for  level  IV  of  the  Federal  Execu¬ 
tive  Salary  Schedule  for  each  day  (including  travel 
time)  in  which  he  is  engaged  in  the  actual  performance 
of  duties  vested  in  the  Board. 

(B)  The  Board  shall  have  the  power  to  appoint, 
fix  the  compensation  of,  and  remove  an  executive 
secretary  and  two  additional  staff  members  without 


regard  to  chapter  5 1 ,  subchapters  III  and  VI  of  chap¬ 
ter  53,  and  chapter  75  of  title  5,  United  States  Code, 
and  those  provisions  of  such  title  relating  to  appoint¬ 
ment  in  the  competitive  service.  The  executive  secre¬ 
tary  and  the  two  additional  staff  members  may  be 
paid  compensation  at  rates  not  to  exceed  the  rates 
prescribed  for  levels  IV  and  V  of  the  Federal  Execu¬ 
tive  Salary  Schedule  respectively. 

(C)  The  Board  is  authorized  to  appoint  and  fix  the 
compensation  of  such  other  personnel  as  the  Board 
deems  necessary  to  .carry  out  its  functions. 

(D)  The  board  may  utilize  personnel  from  the 
Federal  Government  (with  the  consent  of  the  head  of 
the  agency  concerned)  or  appoint  personnel  from 
private  life  without  regard  to  chapter  51,  subchapters 
III  and  VI  chapter  53,  and  chapter  75  of  title  5,  United 
States  Code,  and  those  provisions  of  such  title  relating 
to  appointment  in  the  competitive  service,  to  serve 
on  advisory  committees  and  task  forces  to  assist  the 
Board  in  carrying  out  its  functions  and  responsibilities 
under  this  section. 

(E)  Except  as  otherwise  provided  in  subsection 
(a),  members  of  the  Board  and  officers  or  employees 
of  other  agencies  of  the  Federal  Government  utilized 
under  this  section  shall  receive  no  compensation  for 
their  services  as  such  but  shall  continue  to  receive  the 
compensation  of  their  regular  positions.  Appointees 
under  subsection  (d)  from  private  life  shall  receive 
compensation  at  rates  fixed  by  the  Board,  not  to  ex¬ 
ceed  one  two-hundred-sixtieth  of  the  rate  prescribed 
for  level  V  in  the  Federal  Executive  Salary  Schedule 
for  each  day  (traveltime)  in  which  they  are  engaged  in 
actual  performance  of  their  duties  as  prescribed  by  the 
Board.  While  serving  away  from  their  homes  or  regular 
place  of  business,  Board  members  and  other  appointee 
serving  on  an  intermittent  basis  under  this  section  shall 
be  allowed  travel  expenses  in  accordance  with  section 
5703  of  title  5,  United  States  Code. 

(F)  All  departments  and  agencies  of  the  Govern¬ 
ment  are  authorized  to  cooperate  with  the  Board  to 
furnish  information,  appropriate  personnel  with  or 
without  reimbursement,  and  such  financial  and  other 
assistance  as  may  be  agreed  to  between  the  Board 
and  the  department  or  agency  concerned. 

(G)  The  Board  shall  from  time  to  time  promulgate 
cost-accounting  standards  designed  to  achieve  uni¬ 
formity  and  consistency  in  the  cost-accounting  prin¬ 
ciples  followed  by  defense  contractors  and  subcon¬ 
tractors  under  Federal  contracts.  Such  promulgated 


F-92 


C  f 


standards  shall  oe  used  by  all  relevant  Federal  agen¬ 
cies  and  by  defense  contractors  and  subcontractors  in 
estimating,  accumulating,  and  reporting  costs  in 
connection  with  the  pricing,  administration  and  set¬ 
tlement  of  all  negotiated  prime  contract  and  subcon¬ 
tract  national  defense  procurements  with  the  United 
States  in  excess  of  $100,000,  other  than  contracts  or 
subcontracts  where  the  price  negotiated  is  based  on 

( 1)  established  catalog  or  market  prices  of  commercial 
items  sold  in  substantial  quantities  to  the  general 
public,  or  (2)  prices  set  by  law  or  regulation.  In  pro¬ 
mulgating  such  standards  the  Board  shall  take  into 
account  the  probable  costs  of  implementation  com¬ 
pared  to  the  probable  benefits. 

(H)  (1)  The  Board  is  authorized  to  make,  promul¬ 
gate,  amend,  and  rescind  rules  and  regulations  for  the 
implementation  of  cost-accounting  standards  pro¬ 
mulgated  under  subsection  (G).  Such  regulations 
shall  require  defense  contractors  and  subcontractors 
as  a  condition  of  contracting  to  disclose  in  writing 
their  cost-accounting  principles,  including  methods  of 
distinguishing  direct  cost  from  indirect  costs  and  the 
basis  used  for  allocating  indirect  costs,  and  to  agree 
to  a  contract  price  adjustment,  with  interest,  for  any 
increased  costs  paid  to  the  defense  contractor  by  the 
United  States  because  of  the  defense  contractor’s 
failure  to  comply  with  duly  promulgated  cost-account¬ 
ing  standards  or  to  follow  consistently  his  disclosed 
cost-accounting  practices  in  pricing  contract  proposals, 
and  in  accumulating  and  reporting  contract  per¬ 
formance  cost  data.  Such  interest  shall  not  exceed 
seven  per  centum  per  annum  measured  from  the 
time  such  payments  were  made  to  the  contractor  or 
subcontractor  to  the  time  such  price  adjustment  is 
effected.  If  the  parties  fail  to  agree  as  to  whether  the 
defense  contractor  or  subcontractor  has  complied  with 
cost-accounting  standards,  the  rules  and  regulations 
relating  thereto,  and  cost  adjustments  demanded  by 
the  United  States,  such  disagreement  will  constitute 
a  dispute  under  the  contract  dispute  clause. 

(2)  The  Board  is  authorized,  as  soon  as  prac¬ 
ticable  after  the  date  of  enactment  of  this  section,  to 
prescribe  rules  and  regulations  exempting  from  the 
requirements  of  this  section  such  classes  or  categories 
of  defense  contractors  or  subcontractors  under  con¬ 
tracts  negotiated  in  connection  with  national  defense 
procurements  as  it  determines,  on  the  basis  of  the 
size  of  the  contracts  involved  or  otherwise,  are  ap¬ 
propriate  and  consistent  with  the  purposes  sought  to 
be  achieved  by  this  section. 

(3)  Cost-accounting  standards  promulgated 
under  subsection  (G)  and  rules  and  regulations  pre¬ 
scribed  under  this  subsection  shall  take  effect  not 
earlier  than  the  expiration  of  the  first  period  of  sixty 
calendar  days  of  continuous  session  of  the  Congress 
following  the  date  on  which  a  copy  of  the  proposed 
standards,  rules,  or  regulations  is  transmitted  to  the 
Congress;  if,  between  the  date  of  transmittal  and  the 
expiration  of  such  sixty-day  period,  there  is  not  passed 


by  the  two  Houses  a  concurrent  resolution  stating  in 
substance  that  the  Congress  does  not  favor  the  pro¬ 
posed  standards,  rules,  or  regulations.  For  the  pur¬ 
poses  of  this  subparagraph,  in  the  computation  of  the 
sixty-day  period  there  shall  be  excluded  days  in 
which  either  House  is  not  in  session  because  of  ad¬ 
journment  of  more  than  three  days  to  a  day  certain  or 
an  adjournment  of  the  Congress  sine  die.  The  pro¬ 
visions  of  this  paragraph  do  not  apply  to  modifica¬ 
tions  of  cost  accounting  standards,  rules,  or  regula¬ 
tions  which  have  become  effective  in  conformity  with 
those  provisions. 

(I)  (1)  Prior  to  the  promulgation  under  this 
section  of  rules,  regulations,  cost-accounting  stand¬ 
ards,  and  modifications  thereof,  notice  of  the  action 
proposed  to  be  taken,  including  a  description  of  the 
terms  and  substance  thereof,  shall  be  published  in  the 
Federal  Register.  All  parties  affected  thereby  shall  be 
afforded  a  period  of  not  less  than  thirty  days  after 
such  publication  in  which  to  submit  their  views  and 
comments  with  respect  to  the  action  proposed  to  be 
taken.  After  full  consideration  of  the  views  and  com¬ 
ments  so  submitted  the  Board  may  promulgate  rules, 
regulations,  cost-accounting  standards,  and  modifica¬ 
tions  thereof  which  shall  have  the  full  force  and  effect 
of  law  and  shall  become  effective  not  later  than  the 
start  of  the  second  fiscal  quarter,  beginning  after  the 
expiration  of  not  less  than  thirty  days  after  publica¬ 
tion  in  the  Federal  Register. 

(2)  The  functions  exercised  under  this  section 
are  excluded  from  the  operation  of  sections  551,  553- 
559,  and  701-706  of  title  5,  United  States  Code. 

(3)  The  provisions  of  paragraph  (A)  of  this 
subsection  shall  not  be  applicable  to  rules  and  regula¬ 
tions  prescribed  by  the  Board  pursuant  to  subsection 
(HX2). 

(J)  For  the  purpose  of  determining  whether  a 
defense  contractor  or  subcontractor  has  complied 
with  duly  promulgated  cost-accounting  standards 
and  has  followed  consistently  his  disclosed  cost¬ 
accounting  practices,  any  authorized  representative 
of  the  head  of  the  agency  concerned,  of  the  Board,  or 
of  the  Comptroller  General  of  the  United  States 
shall  have  the  right  to  examine  and  make  copies  of 
any  documents,  papers,  or  records  of  such  contractor 
or  subcontractor  relating  to  compliance  with  such 
cost-accounting  standards  and  principles. 

(K)  The  Board  shall  report  to  the  Congress,  not 
later  than  twenty-four  months  after  the  date  of  enact¬ 
ment  of  this  section,  concerning  its  progress  in  pro¬ 
mulgating  cost-accounting  standards  under  subsection 
(G)  and  rules  and  regulations  under  subsection  (H). 
Thereafter,  the  Board  shall  make  an  annual  report 
to  the  Congress  with  respect  to  its  activities  and 
operations,  together  with  such  recommendations  as 
it  deems  appropriate. 

(L)  There  are  authorized  to  be  appropriate  such  as 
may  be  necessary  to  carry  out  the  provisions  of  this 
section.  (Aug.  15,  1970,  P.L.  91-379;  Dec.  16,  1975, 
P.L.  94-152,  89  Stat.  820). 
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CHAPTER  EIGHT 


No  Statute* 


CHAPTER  NINE 
No  Statute* 


CHAPTER  TEN 
No  Statutes 


CHAPTER  ELEVEN 


No  Statute* 


CHAPTER  TWELVE 


PATENTS 

35  U.S.C.  100,101 


§100.  Definitions 

When  used  in  this  title  unless  the  context  otherwise 
indicates — 

(a)  The  term  “invention”  means  invention  or 
discovery. 

(b)  The  term  “process”  means  process,  art  or 
method,  and  includes  a  new  use  of  a  known  process, 
machine,  manufacture,  composition  of  matter,  or 
material. 

(c)  The  terms  “United  States”  and  “this  country" 
mean  the  United  States  of  America,  its  territories 
and  possessions. 


td)  The  word  “patentee”  includes  not  only  the 
patentee  to  whom  the  patent  was  issued  but  also  the 
successors  in  title  to  the  patentee.  July  19,  1952,  c. 
950,  §1,  66  Stat.  797. 

§101.  Inventions  Patentable 

Whoever  invents  or  discovers  any  new  and  useful 
process,  machine,  manufacture,  or  composition  of 
matter,  or  any  new  and  useful  improvement  thereof, 
may  obtain  a  patent  therefor,  subject  to  the  condi¬ 
tions  and  requirements  of  this  title.  July  19,  1952, 
c.  950,  §1,  66  Stat.  797. 
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TITLE  10 
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Chapter  141.  Miscellaneous  Procurement 


Sec.  2386.  Copyrights,  patents,  designs,  etc.: 
acquisition 


Funds  appropriated  for  a  military  department 
available  for  making  or  procuring  supplies  may  be 
used  to  acquire  any  of  the  following  if  the  acquisition 


relates  to  supplies  or  processes  produced  or  used  by 
or  for,  or  useful  to,  that  department: 

(1)  Copyrights,  patents,  and  applications  for 
patents. 

(2)  Licenses  under  copyrights,  patents,  and  applica¬ 
tions  for  patents. 

(3)  Designs,  processes,  and  manufacturing  data. 

(4)  Releases,  before  suit  is  brought,  for  past  in¬ 
fringement  of  patents  or  copyrights.  As  amended 
Sept.  8,  1960,  Pub.  L.  86-726,  §3,  74  Stat.  855. 
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PATENT  INFRINGEMENT 

28  U.S.C.  §1498 


§1498.  Patent  and  copyright  cases. 

(a)  Whenever  an  invention  described  in  and 
covered  by  a  patent  of  the  United  States  is  used  or 
manufactured  by  or  for  the  United  States  without 
license  of  the  owner  thereof  or  lawful  right  to  use  or 
manufacture  the  same,  the  owner’s  remedy  shall  be 
by  action  against  the  United  States  in  the  Court  of 
Claims  for  the  recovery  of  his  reasonable  and  entire 
compensation  for  such  use  and  manufacture. 

For  the  purposes  of  this  section,  the  use  or  manu¬ 
facture  of  an  invention  described  in  and  covered  by 
a  patent  of  the  United  States  by  a  contractor,  a  sub¬ 
contractor,  or  any  person,  firm,  or  corporation  for  the 
Government  and  with  the  authorisation  or  consent  of 
the  Government,  shall  be  construed  as  use  or  manu¬ 
facture  for  the  United  States. 

The  court  shall  not  award  compensation  under  this 
section  if  the  claim  is  based  on  the  use  or  manufacture 
by  or  for  the  United  States  of  any  article  owned, 
leased,  used  by,  or  in  the  possession  of  the  United 
States  prior  to  July  1,  1918. 

A  Government  employee  shall  have  the  right  to 
bring  suit  against  the  Government  under  this  section 
except  where  he  was  in  a  position  to  order,  influence, 
or  induce  use  of  the  invention  by  the  Government. 
This  section  shall  not  confer  a  right  of  action  on  any 
patentee  or  any  assignee  of  such  patentee  with  re¬ 
spect  to  any  invention  discovered  or  invented  by  a  per¬ 
son  while  in  the  employment  or  service  of  the  United 
States,  where  the  invention  was  related  to  the  official 
functions  of  the  employee,  in  cases  in  which  such 
functions  included  research  and  development,  or  in 
the  making  of  which  Government  time,  materials  or 
facilities  were  used. 

(b)  Hereafter,  whenever  the  copyright  in  any 
work  protected  under  the  copyright  laws  of  the  United 
States  shall  be  infringed  by  the  United  States,  by  a 
corporation  owned  or  controlled  by  the  United  States, 
or  by  a  contractor,  subcontractor,  or  any  person, 
firm,  or  corporation  acting  for  the  Government  and 
with  the  authorization  or  consent  of  the  Government, 
the  exclusive  remedy  of  the  owner  of  such  copyright 
shall  be  by  action  against  the  United  States  in  the 
Court  of  Claims  for  the  recovery  of  his  reasonable  and 
entire  compensation  as  damages  for  such  infringe¬ 
ment,  including  the  minimum  statutory  damages  as 
set  forth  in  section  584(c)  of  title  17,  United  States 
Code:  Provided,  That  a  Government  employee  shall 
have  a  right  of  action  against  the  Government  under 
this  subsection  except  where  he  was  in  a  position  to 
order,  influence,  c-  induce  use  of  the  copyrighted 


work  by  the  Government:  Provided,  however,  That 
this  subsection  shall  not  confer  a  right  of  action  on 
any  copyright  owner  or  any  assignee  of  such  owner 
with  respect  to  any  copyrighted  work  prepared  by  a 
person  while  in  the  employment  or  service  of  the 
United  States,  where  the  copyrighted  work  was  pre¬ 
pared  as  a  part  of  the  official  functions  of  the 
employee,  or  in  the  preparation  of  which  Govern¬ 
ment  time,  material,  or  facilities  were  used:  And 
provided  further,  That  before  such  action  against  the 
United  States  has  been  instituted  the  appropriate 
corporation  owned  or  controlled  by  the  United  States 
or  the  head  of  the  appropriate  department  or  agency 
of  the  Government,  as  the  case  may  be,  is  authorized 
to  enter  into  an  agreement  with  the  copyright  owner 
in  full  settlement  and  compromise  for  the  damages 
accruing  to  him  by  reason  of  such  infringement  and  to 
settle  the  claim  administratively  out  of  available 
appropriations.  Except  as  otherwise  provided  by  law, 
no  recovery  shall  be  had  for  any  infringement  of  a 
copyright  covered  by  this  subsection  committed 
more  than  three  years  prior  to  the  filing  of  the  com¬ 
plaint  or  counterclaim  for  infringement  in  the  action 
except  that  the  period  between  the  date  of  receipt  of  a 
written  claim  for  compensation  by  the  Department  or 
agency  of  the  Government  or  corporation  owned  or 
controlled  by  the  United  States,  as  the  case  may  be, 
having  authority  to  settle  such  claim  and  the  date  of 
mailing  by  the  Government  of  a  notice  to  the  claimant 
that  his  claim  has  been  denied  shall  not  be  counted 
as  a  part  of  the  three  years,  unless  suit  is  brought 
before  the  last-mentioned  date. 

(c)  The  provisions  of  this  section  shall  not  apply  to 
any  claim  arising  in  a  foreign  country.  As  amended 
Oct.  31,  1951,  c.  655,  §50(c),  65  Stat.  727;  July  17, 
1952,  c.  930,  66  Stat.  757;  Sept.  8,  1960,  Pub.  L.  86- 
726,  §§1,  4,  74  Stat.  855,  856. 

(d)  Hereafter,  whenever  a  plant  variety  protected  by 
a  certificate  of  plant  variety  protection  under  the  laws 
of  the  United  States  shall  be  infringed  by  the  United 
States,  by  a  corporation  owned  or  controlled  by  the 
United  States,  or  by  a  contractor,  subcontractor,  or 
any  person,  firm,  orcorporation  actingforthe  Govern¬ 
ment  and  with  the  authorization  and  consent  of  the 
Government,  the  exclusive  remedy  of  the  owner  of  such 
certificate  shall  be  by  action  against  the  United  States 
in  the  Court  of  Claims  for  the  recovery  of  his  reason¬ 
able  and  entire  compensation  as  damages  for  such 
infringement:  Provided,  That  a  Government  employee 
shall  have  a  right  of  action  against  the  Government 
under  this  subsection  except  where  he  was  in  a  position 
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to  order.  Influence,  or  induce  use  of  a  protected  plant  variety  by  the 
Government:  Provided,  however.  That  this  subsection  shall  not  confer  a 
right  of  article  In  any  certificate  owner  or  any  assignee  of  such  owner 
with  respect  to  any  protected  plant  variety  made  by  a  person  while  In  the 
employment  or  service  of  the  United  States,  where  such  variety  was  prepared 
as  a  part  of  the  official  functions  of  the  employee,  or  in  the  preparation 
of  which  Government  time,  material,  or  facilities  were  used:  And  provided 
further.  That  before  such  action  against  the  United  States  has  been 
Instituted,  the  appropriate  corporation  owned  or  controlled  by  the  United 
States  or  the  head  of  the  appropriate  agency  of  the  Government,  as  the  case 
may  be.  Is  authorized  to  enter  Into  an  agreement  with  the  certificate  owner 
In  full  settlement  and  compromise  for  the  damages  accrued  to  him  by  reason 
of  such  infringement  and  to  settle  the  claim  administratively  out  of 
available  appropriations. 

June  25,  1948,  c.  646,  62  Stat.  941;  May  24,  1949,  c.  139,  §87,  63 
Stat.  103;  Oct.  31,  1951,  c.  655,  §50(c),  65  Stat.  727;  July  17,  1952,  c. 
930,  66  Stat.  757;  Sept.  8,  1960,  Pub.  L.  86-726,  §§1,  4,  74  Stat.  333, 

856;  Dec.  24,  1970,  Pub.  L.  91-577,  Title  III,  §143(d),  84  Stat.  1339. 
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THE  MILLER  ACT 


a 


(40  U.S.C.  §270) 

§270a.  Bonds  of  Contractors  for  Public  Buildings  or  Works;  Waiver  of  Bonds 
Covering  Contract  Performed  in  Foreign  Country 

(a)  Before  any  contract,  exceeding  $25,000  in  amount,  for  the 
construction,  alteration,  or  repair  of  any  public  building  or  public  work 
of  the  United  States  is  awarded  to  any  person,  such  person  shall  furnish  to 
the  United  States  the  following  bonds,  which  shall  become  binding  upon  the 
award  of  the  contract  to  such  person,  who  is  hereinafter  designated  as 
"contractor'1  (P.L.  95-585,  Nov.  2,  1978): 

(1)  A  performance  bond  with  a  surety  or  sureties  satisfactory  to 

the  officer  awarding  such  contract,  and  in  such  amount  as  he  shall  deem 
adequate,  for  the  protection  of  the  United  States. 

(2)  A  payment  bond  with  a  surety  or  sureties  satisfactory  to  such 

officer  for  the  protection  of  all  persons  supplying  labor  and  material  in 
the  prosecution  of  the  work  provided  for  in  sa<d  contract  for  the  use  of 
each  such  person.  Whenever  the  total  amount  payable  by  the  terms  of  the 
contract  shall  be  not  more  than  $1,000,000  the  said  payment  bond  shall  be 
in  a  sum  of  one-half  the  total  amount  payable  by  the  terms  of  contract. 
Whenever  the  total  amount  payable  by  terms  of  the  contract  shall  be  more 

than  $1,000,000  and  not  more  than  $5,000,000,  the  said  payment  bond  shall 

be  in  a  sum  of  40  per  centum  of  the  total  amount  payable  by  the  terms  of 
the  contract.  Whenever  the  total  amount  payable  by  the  terms  of  the 
contract  shall  be  more  than  $5,000,000  the  said  payment  bond  shall  be  in 
the  sum  of  $2,500,000. 

(b)  The  contracting  officer  in  respect  of  any  contract  is  authorized 
to  waive  the  requirement  of  a  performance  bond  and  payment  bond  for  so  much 
of  the  work  under  such  contract  as  is  to  be  performed  in  a  foreign  country 
if  he  finds  that  it  is  impracticable  for  the  contractor  to  furnish  such 
bonds. 

(c)  Nothing  in  this  section  shall  be  construed  to  limit  the  authority 
of  any  contracting  officer  to  require  a  performance  bond  or  other  security 
in  addition  to  those,  or  in  cases  other  than  the  cases  specified  in  subsec¬ 
tion  (a)  of  this  section.  Aug  24,  1935,  c.  642,  §1,  49  Stat.  793. 

(d)  Every  performance  bond  required  under  this  section  shall  speci¬ 
fically  provide  coverage  for  taxes  imposed  by  the  United  States  which  are 
collected,  deducted,  or  withheld  from  wages  paid  by  the  contractor  in 
carrying  out  the  contract  with  respect  to  which  such  bond  is  furnished. 
However,  the  United  States  shall  give  the  surety  or  sureties  on  such  bond 
written  notice,  with  respect  to  any  such  unpaid  taxes  attributable  to  any 
period,  within  ninety  days  after  the  date  when  such  contractor  files  a 
return  for  such  period,  except  that  no  such  notice  shall  be  given  more  than 
one  hundred  and  eighty  days  from  the  date  when  a  return  for  the  period  was 
required  to  be  filed  under  the  Internal  Revenue  Code  of  1954.  No  suit  on 
such  bond  for  such  taxes  shall  be  commenced  by  the  United  States  unless 
notice  is  given  as  provided  in  the  preceding  sentence,  and  no  such  suit 
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shall  be  commenced  after  the  expiration  of  one  year  after  the  day  on  which 
such  notice  is  given.  (P.L.  89-719,  Title  I,  §105 ( b) ,  Nov.  2,  1966,  80 
Stat.  1139;  P.L.  95-585,  Nov.  2,  1978,  92  Stat.  2484) 

§207b.  Same;  Rights  of  Persons  Furnishing  Labor  or  Material. 

(a)  Every  person  who  has  furnished  labor  or  material  in  the  prosecu¬ 
tion  of  the  work  provided  for  in  such  contract,  in  respect  of  which  a 
payment  bond  is  furnished  under  section  270a  of  this  title  and  who  has  not 
been  paid  in  full  therefor  before  the  expiration  of  a  period  of  ninety  days 
after  the  day  on  which  the  last  of  the  labor  was  done  or  performed  by  him 
or  material  was  furnished  or  supplied  by  him  for  which  such  claim  is  made, 
shall  have  the  right  to  sue  on  such  payment  bond  for  the  amount,  or  the 
balance  thereof,  unpaid  at  the  time  of  institution  of  such  suit  and  to 
prosecute  said  action  to  final  execution  and  judgement  for  the  sum  or  sums 
justly  due  him:  Provided,  however,  That  any  person  having  direct  contrac¬ 
tual  relationship  with  a  subcontractor  but  no  contractual  relationship 
express  or  implied  with  the  contractor  furnishing  said  payment  bond  shall 
have  a  right  of  action  upon  the  said  payment  bond  upon  giving  written 
notice  to  said  contractor  within  ninety  days  from  the  date  on  which  such 
person  did  or  performed  the  last  of  the  labor  or  furnished  or  supplied  the 
last  of  the  material  for  which  such  claim  is  made,  stating  with  substantial 
accuracy  the  amount  claimed  and  the  name  of  the  party  to  whom  the  material 
was  furnished  or  supplied  or  for  whom  the  labor  was  done  or  performed. 

Such  notice  shall  be  served  by  mailing  the  same  by  registered  mail,  postage 
prepaid,  in  an  envelope  addressed  to  the  contractor  at  any  place  he  main¬ 
tains  an  office  or  conducts  his  business,  or  his  residence,  or  in  any 
manner  in  which  the  United  States  Marshal  of  the  district  in  which  the 
public  improvement  is  situated  is  authorized  by  law  to  serve  summons. 

(b)  Every  suit  instituted  under  this  section  shall  be  brought  in  the 
name  of  the  United  States  for  the  use  of  the  person  suing,  in  the  United 
States  District  Court  for  any  district  in  which  the  contract  was  to  be  per¬ 
formed  and  executed  and  not  elsewhere,  irrespective  of  the  amount  in 
controversy  in  such  suit,  but  no  such  suit  shall  be  commenced  after  the 
expiration  of  one  year  after  the  day  on  which  the  last  of  the  labor  was 
performed  or  material  was  supplied  by  him.  The  United  States  shall  not  be 
liable  for  the  payment  of  any  costs  or  expenses  of  any  such  suit.  As 
amended  Aug  4,  1959,  Pub.  L.  86-135,  §1,  73  Stat.  279. 

§270c.  Same;  Right  of  Person  Furnishing  Labor  or  Material  to  Copy  of  Bond. 

The  Comptroller  General  is  authorized  and  directed  to  furnish,  to  any 
person  making  application  therefor  who  submits  an  affidavit  that  he  has 
supplied  labor  or  materials  for  such  work  and  payment  therefor  has  not  been 
made  or  that  he  is  being  sued  on  any  such  bond,  a  certified  copy  of  such 
bond  and  the  contract  for  which  it  was  given  which  copy  shall  be  prima 
facie  evidence  of  the  contents  execution,  and  delivery  of  the  original. 
Applicants  shall  pay  for  such  certified  copies  such  fees  as  the  Comptroller 
General  fixes  to  cover  the  cost  of  preparation  thereof.  As  amended  Aug.  4, 
1959,  Pub.  L.  86-135,  §2,  73  Stat.  279. 
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§270d.  Same;  definition  of  "Person"  in  Section  270a,  270b,  and  270c. 

The  term  "person"  and  the  masculine  pronoun  as  used  In  section 
270a-270c  of  this  title  shall  include  all  person  whether  individuals, 
associations,  copartnerships,  or  corporations.  Aug.  24,  1935,  c.  642,  §4, 
49  Si.at.  794. 

§270e.  Same;  Waiver  of  Sections  270a-270d  with  respect  to  Army,  Navy,  Air 
Force,  or  Coast  Guard  Contracts. 

The  Secretary  of  the  Army,  the  Secretary  of  the  Navy,  the  Secretary  of 
the  Air  Force,  or  the  Secretary  of  the  Treasury  may  waive  sections 
270a-270d  of  this  title  with  respect  to  cost-plus-a-flxed  fee  and  other 
cost-type  contracts  for  the  construction,  alteration,  or  repair  of  any 
public  building  or  public  work  of  the  United  States  and  with  respect  to 
contracts  for  the  manufacturing,  producing,  furnishing,  construction, 
alteration,  repair,  processing,  or  assembling  of  vessels,  aircraft, 
munitions,  material,  or  supplies  of  any  kind  or  nature  for  the  Army,  Navy, 
Air  Force,  or  Coast  Guard,  respectively,  regardless  of  the  the  terms  of 
such  contracts  as  to  payment  or  title.  As  amended  June  3,  1955,  c.  129,  69 
Stat.  83. 


DAVIS-BACON  ACT 


<0  U.S.C.  §276a 

§276a.  RATE  OF  WAGES  FOR  LABORERS  AND  MECHANICS. 

(a)  The  advertised  specifications  for  every  contract  In  excess  of 
$2,000,  to  which  the  United  States  or  the  District  of  Columbia  is  a  party, 
for  construction,  alterations,  and/or  repair,  including  painting  and 
decorating  of  public  buildings  or  public  works  of  the  United  States  or  the 
District  of  Columbia  within  the  geographical  limits  of  the  States  of  the 
Union,  or  the  District  of  Columbia,  and  which  requires  or  involves  the 
employment  of  mechanics  and/or  laborers  contain  a  provision  stating  the 
minimum  wages  to  be  paid  various  classes  of  laborers  and  mechanics  which 
shall  be  based  upon  wages  that  will  be  determined  by  the  Secretary  of  Labor 
to  be  prevailing  for  the  corresponding  classes  of  laborers  and  mechanics 
employed  on  projects  of  a  character  similar  to  the  contract  work  in  the 
city,  town,  village,  or  other  civil  subdivision  of  the  State,  in  which  the 
work  is  to  be  performed,  or  in  the  District  of  Columbia  if  the  work  is  to 
be  performed  there;  and  every  contract  based  upon  these  specifications 
shall  contain  a  stipulation  that  the  contractor  or  his  subcontractor  shall 
pay  all  mechanics  and  laborers  employed  directly  upon  the  site  of  the  work, 
unconditionally  and  not  less  often  than  once  a  week,  and  without  subsequent 
deduction  or  rebate  on  any  account,  the  full  amounts  accrued  at  time  of 
payment,  computed  at  wage  rates  not  less  that  those  stated  in  the  adver¬ 
tised  specifications,  regardless  of  any  contractual  relationship  which  may 
be  alleged  to  exist  between  the  contractor  or  subcontractor  and  such 
laborers  and  mechanics,  and  that  the  scale  of  wages  to  be  paid  shall  be 
posted  by  the  contractor  in  a  prominent  and  easily  accessible  place  at  the 
site  nf  the  work;  and  the  further  stipulation  that  there  may  be  withheld 
from  the  contractor  so  much  of  accrued  payments  as  may  be  considered 
necessary  by  the  contracting  officer  to  pay  to  laborers  and  mechanics 
employed  by  the  contractor  or  any  subcontractor  on  the  work  the  difference 
between  the  rate  of  wages  required  by  the  contract  to  be  paid  laborers  and 
mechanics  on  the  work  and  the  rates  of  wages  received  by  such  laborers  and 
mechanics  and  not  refunded  to  the  contractor,  subcontractor,  or  their 
agents. 

(b)  As  used  in  section  276a  to  276a-5  of  this  title  the  terms  "wages" 
and  "prevaililng  wages"  shall  include-- 

(1)  the  basic  hourly  rate  of  pay;  and 

(2)  the  amount  of-- 

(A)  the  rate  of  contribution  irrevocably  made  by  a 
contractor  or  subcontractor  to  a  trustee  or  to  a  third  person  pursuant  to  a 
fund,  plan,  or  program;  and 

(B)  the  rate  of  costs  to  the  contractor  or  subcontractor 
which  may  be  reasonably  anticipated  in  providing  benefits  to  laborers  and 
mechanics  pursuant  to  an  enforceable  commitment  to  carry  out  a  financially 
responsible  plan  or  program  which  was  communicated  in  writing  to  the 
laborers  and  mechanics  affected,  for  medical  or  hospital  care,  pensions  or 
retirements  or  death,  compensation  for  injuries  or  illness  resulting  from 
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occupational  activity,  or  insurance  to  provide  any  of  the  foregoing,  for 
employment  benefits,  life  insurance,  disability  and  sickness  insurance,  or 
accident  insurance,  for  vacation  and  holiday  pay,  for  defraying  costs  of 
apprenticeship  or  other  similar  programs,  or  for  other  bona  fide  fringe 
benefits,  but  only  where  the  contractor  or  subcontractor  is  not  required  by 
other  Federal,  State,  or  local  law  to  provide  any  of  such  benefits; 
Provided,  that  the  obligation  of  a  contractor  or  subcontractor  to  make 
payment  in  accordance  with  the  prevailing  wage  determinations  of  the 
Secretary  of  Labor,  insofar  as  sections  276a-5  of  this  title  and  other  Acts 
incorporating  sections  276a  to  2 76a- 5  of  this  title  by  reference  are 
concerned,  may  be  discharged  by  the  making  of  payments  in  cash,  by  the 
making  of  contributions  of  a  type  referred  to  in  paragraph  (2)(A),  or  by 
the  assumption  of  an  enforcable  commitment  to  bear  the  costs  of  a  plan  or 
program  of  a  type  referred  to  in  paragraph  (2)(B),  of  any  combination 
thereof,  where  the  aggregate  of  any  such  payments,  contributions,  and  costs 
is  not  less  than  the  rate  of  pay  described  in  pararaph  (1)  plus  the  amount 
referred  to  in  paragraph  (2). 

In  determining  the  overtime  pay  to  which  the  laborer  or  mechanic  is 
entitled  under  any  Federal  law,  his  regular  or  basic  hourly  rate  of  pay  (or 
other  alternative  rate  upon  which  premium  rate  of  overtime  compensation  is 
computed)  shall  be  deemed  to  be  the  rate  computed  under  paragraph  (1), 
except  that  where  the  amounts  of  payments,  contributions,  or  costs  incurred 
with  respect  to  him  exceeds  the  prevailing  wage  applicable  to  him  under 
section  276a  to  276a-5  of  this  title,  such  regular  or  basic  hourly  rate  pay 
(or  other  alternative  rate)  shall  be  arrived  at  by  deducting  from  the 
amount  of  payments,  contributions,  or  costs  actually  incurred  with  respect 
to  him,  the  amount  of  contributions  or  costs  of  the  types  described  in 
paragraph  (2)  actually  incurred  with  respect  to  him,  or  the  amount  deter¬ 
mined  under  paragraph  (2)  but  not  actually  paid,  whichever  amount  is  the 
greater.  As  amended  July  12,  1960,  Pub.  L.  86-624,  §26,  74  Stat.  418;  July 
2,  1964,  Pub.  L.  88-349,  §1,  78  Stat  238. 

§276a-l  TERMINATION  OF  WORK  ON  FAILURE  TO  PAY  AGREED  WAGES:  COMPLETION  OF 
WORK  BY  GOVERNMENT. 

Every  contract  within  the  scope  of  section  276a  to  276a-5  of  this 
title  shall  contain  the  further  provisions  that  in  the  event  it  is  found  by 
the  contracting  officer  that  any  laborer  or  mechanic  on  the  site  of  the 
work  covered  by  the  contract  has  been,  or  is  being,  paid  a  rate  of  wages 
less  than  the  rate  of  wages  required  by  the  contract  to  be  paid  as 
aforesaid,  the  Government  may,  by  written  notice  to  the  contractor,  ter¬ 
minate  his  right  to  proceed  with  the  work  or  such  part  of  the  work  as  to 
which  there  has  been  a  failure  to  pay  said  required  wages  and  to  prosecute 
the  work  to  completion  by  contract  or  otherwise,  and  the  contractor  and  his 
sureties  shall  be  liable  to  the  Government  for  any  excess  costs  occasioned 
the  Government  thereby.  Mar.  3,  1931,  c.  411  §2,  as  added  Aug.  30,  1935, 
c.  825,  49  Stat.  1011. 

§276a-2  PAYMENT  OF  WAGES  BY  COMPTROLLER  GENERAL  FROM  WITHHELD  PAYMENTS; 
LISTING  CONTRACTORS  VIOLATING  CONTRACTS. 

(a)  The  Comptroller  General  of  the  United  States  is  authorized  and 
directed  to  pay  directly  to  laborers  and  mechanics  from  <i<iy  accrued 


payments  withheld  under  the  terms  of  the  contract  any  wages  found  tc  be  ciue 
laborers  and  mechanics  pursuant  to  section  276a  and  276a-5  of  this  title; 
and  the  Comptroller  General  of  the  United  States  Is  further  authorized  and 
Is  directed  to  contribute  a  list  of  all  departments  of  the  Government 
giving  the  names  of  persons  or  firms  whom  he  has  found  to  have  disregarded 
their  obligation  to  employees  and  subcontractors.  No  contract  shall  be 
awarded  to  the  persons  or  firms  appearing  on  this  list  or  to  any  firm, 
corporation,  partnership,  or  association  In  which  such  persons  or  firms 
have  an  Interest  until  three  years  have  elapsed  from  the  date  of  publica¬ 
tion  of  the  list  containing  the  names  of  such  persons  or  firms. 

(b)  If  the  accrued  payments  withheld  under  the  terms  of  the  contract, 
as  aforesaid,  are  Insufficient  to  reimburse  all  the  laborers  and  mechanics 
with  respect  to  whom  there  has  been  a  failure  to  pay  the  wages  required 
pursuant  to  section  276a-5  of  this  title,  such  laborers  and  mechanics  shall 
have  the  right  of  action  and/or  of  Intervention  against  the  contractor  and 
his  sureties  conferred  by  law  upon  persons  furnishing  labor  or  materials, 
and  In  such  proceedings  It  shall  be  no  defense  that  such  laborers  and 
mechanics  accepted  or  agreed  to  accept  less  than  the  required  rate  of  wages 
or  voluntarily  made  refunds.  Mar.  3,  1931,  c.  411,  §3,  as  added  Aug.  30, 
1935,  c.  825,  49  Stat.  1011. 

§276a-3.  EFFECT  ON  OTHER  FEDERAL  LAWS. 

Sections  276a  to  276a-5  of  this  title  shall  not  be  construed  to  super¬ 
cede  or  Impair  any  authority  otherwise  granted  by  Federal  law  to  provide 
for  the  establishment  of  specific  wage  rates.  Mar.  3,  1931,  c.  411,  §4,  as 
added  Aug.  30,  1935,  c.  825,  49  Stat.  1011. 

§276a-4.  EFFECTIVE  DATE  OF  SECTIONS  276a  to  276a-5. 

Sections  276a  to  276a-5  of  this  title  shall  take  effect  thirty  days 
after  August  20,  1935,  but  shall  not  affect  any  contract  then  existing  or 
any  contract  that  may  thereafter  be  entered  Into  pursuant  to  Invitations 
for  bids  that  are  outstanding  on  August  30,  1935.  Mar.  3,  1931,  c.  411, 

§5,  as  added  Aug.  30,  1935,  c.  825,  49  Stat.  1011. 

§276a-5.  SUSPENSION  OF  SECTIONS  276a  to  276a-5  DURING  EMERGENCY. 

In  the  event  of  a  national  emergency  the  President  Is  authorized  to 
suspend  the  provisions  of  sections  276a  to  276a-5  of  this  title.  Mar.  3, 
1931,  c.  411,  §6,  as  added  Aug.  30,  1935,  c.  825,  49  Stat.  1011. 

§276a-6.  APPROPRIATION. 


§276a-7.  APPLICATION  OF  SECTIONS  276a  TO  276a-5  TO  CONTRACTS  ENTERED  INTO 
WITHOUT  REGARD  TO  SECTION  5  OF  TITLE  41. 

The  fact  that  any  contract  authorized  by  any  Act  Is  entered  Into 
without  regard  to  section  5  of  Title  41,  or  upon  a  cost-plus-a-fixed-fee 
basis  or  otherwise  without  advertising  for  proposals,  shall  not  be 
construed  to  render  Inapplicable  the  provisions  of  sections  276a  to  276a-5 
of  this  title.  If  such  Act  would  otherwise  be  applicable  to  such  contract. 

Mar.  23,  1941,  12  Noon,  c.  26,  55  Stat.  53;  Aug  21,  1941,  c.  395,  55  Stat.  658. 


ANTI -KICKBACK  ACTS 


(18  U.S.C.  874) 
(18  U.S.C.  1001) 
(41  U.S.C.  51-54) 


18  U.S.C.  874.  KICKBACKS  FROM  PUBLIC  WORKS  EMPLOYEES. 

Whoever,  by  force,  Intimidation,  or  threat  of  procuring  dismissal  from 
employment,  or  by  any  other  manner  whatsoever  Induces  any  person  employed 
In  the  construction,  prosecution,  completion,  or  repair  of  any  public 
building,  public  work,  or  building  or  work  financed  In  whole  or  part  by 
loans  or  grants  from  the  United  States,  to  give  up  any  part  of  the  compen¬ 
sation  to  which  he  Is  entltle^under  his  contract  of  employment,  shall  be 
fined  not  more  than  $5,000  or  Imprisoned  not  more  than  five  years,  or  both. 
June  25,  1948,  c.  645,  62  Stat.  740. 

18  U.S.C.  1001.  STATEMENTS  OR  ENTRIES  GENERALLY. 

Whoever,  In  any  matter  within  the  jurisdiction  of  any  department  or 
agency  of  the  United  States  knowingly  and  willfully  falsifies,  conceals  or 
covers  up  by  any  trick,  scheme,  or  device  a  material  fact,  or  makes  any 
false,  fictitious  or  fraudulent  statements  or  representations,  or  makes  or 
uses  any  false  writing  or  document  knowing  the  same  to  contain  any  false, 
fictitious  or  fraudulent  statement  or  entry,  shall  be  fined  not  more  than 
$10,000  or  Imprisoned  not  more  than  five  years,  or  both.  June  25,  1948,  c. 
645,  62  Stat.  749. 

41  U.S.C.  51.  FEES  OR  KICKBACKS  BY  SUBCONTRACTORS  OR  NEGOTIATED  CONTRACTS; 
RECOVERY  BY  UNITED  STATES;  CONCLUSIVE  PRESUMPTIONS;  WITHHOLDING  OF 
PAYMENTS. 

The  payment  of  any  fee,  commission,  or  compensation  of  any  kind  or  the 
granting  of  any  gift  or  gratuity  of  any  kind,  either  directly  or  Indirectly 
by  or  on  behalf  of  a  subcontractor,  as  defined  In  section  52  of  this  title, 
(1)  to  any  officer,  partner,  employee,  or  agency  of  a  prime  contractor 
holding  a  negotiated  contract  entered  Into  by  any  department,  agency,  or 
establishment  of  the  United  States  for  the  furnishing  of  supplies, 
materials,  equipment  or  services  of  any  kind  whatsoever;  or  to  any  such 
prime  contractor  or  (2)  to  any  officer,  partner,  employee,  or  agent  of  a 
higher  tier  subcontractor  holding  a  subcontract  under  the  prime  contractor 
to  any  such  subcontractor  eltner  as  an  Inducement  for  the  award  of  a  sub¬ 
contract  or  order  from  the  prime  contractor  or  any  subcontractor,  or  as  an 
acknowledgement  of  a  subcontract  or  order  previously  awarded,  Is 
prohibited.  The  amount  of  any  such  fee,  commission,  or  compensation  or  the 
cost  or  expense  of  any  such  gratuity  or  gift,  whether  heretofore  or 
hereafter  paid  or  Incurred  by  the  subcontractor,  shall  not  be  charged, 
either  directly  or  Indirectly,  as  a  part  of  the  contract  price  charged  by 
the  subcontractor  to  the  prime  contractor  or  higher  tier  subcontractor. 

The  amount  of  any  such  fee,  cost,  or  expense  shall  be  recoverable  on  behalf 
of  the  United  States  from  the  subcontractor  or  the  recipient  thereof  by 


setoff  of  moneys  otherwise  owing  to  the  subcontractor  either  directly  by 
the  United  States,  or  by  a  prime  contractor  under  any  contract  or  by  any 
action  in  an  appropriate  court  of  the  United  States.  Upon  a  showing  that  a 
subcontractor  paid  fees,  commissions,  or  compensation  or  granted  gifts  or 
gratuities  to  an  officer,  partner,  employee,  or  agent  of  a  prime  contractor 
or  of  another  higher  tier  subcontractor,  in  connection  with  the  award  of  a 
subcontract  or  order  thereunder  it  shall  be  conclusively  presumed  that  the 
cost  of  such  expense  was  included  in  the  price  of  the  subcontract  or  order 
and  ultimately  borne  by  the  United  States.  Upon  the  direction  of  the 
contracting  department  or  agency  or  of  the  General  Accounting  Office,  the 
prime  contractor  shall  withhold  from  sums  otherwise  due  a  subcontractor  any 
amount  reported  to  have  been  found  to  have  been  paid  by  a  subcontractor  as 
a  fee,  commission,  or  compensation  or  as  a  gift  or  gratuity  to  an  officer, 
partner,  employee,  or  agent  of  the  prime  contractor  or  another  higher  tier 
subcontractor.  As  amended  Sept.  2,  1960,  Pub.  L.  86-695,  74  Stat.  740. 

41  U.S.C.  52.  SAME;  DEFINITIONS. 

For  the  purpose  of  sections  51-54  of  this  title,  the  term 
"subcontractor"  is  defined  as  any  person,  including  a  corporation, 
partnership,  or  business  association  of  any  kind,  who  holds  an  agreement  or 
purchase  order  to  perform  all  or  any  part  of  the  work  or  to  make  or  furnish 
any  article  or  service  required  for  the  performance  of  a  negotiated 
contract  or  of  a  subcontract  entered  thereunder;  the  term  "person"  shall 
include  any  subcontractor,  corporation,  association,  trust,  joint-stock 
company,  partnership,  or  individual;  and  the  term  "negotiated  contract" 
means  made  without  formal  advertising.  As  amended  Sept.  2,  1960,  Pub.  L. 
86-695,  74  Stat.  740. 

41  U.S.C.  53.  SAME;  POWER  OF  GENERAL  ACCOUNTING  OFFICE. 

For  the  purpose  of  ascertaining  whether  such  fees,  commissions, 
compensation,  gifts,  or  gratuities  have  been  paid  or  granted  by  a 
subcontractor,  the  General  Accounting  Office  shall  have  the  power  to 
inspect  the  plants  and  to  audit  the  books  and  records  of  any  prime  contrac¬ 
tor  or  subcontractor  engaged  in  the  performance  of  a  negotiated  contract, 
as  amended  Sept.  2,  1960,  Pub.  L.  86-695,  74  Stat.  741. 

41  U.S.C.  54.  SAME;  PENALTIES. 

Any  person  who  shall  knowingly  directly,  or  indirectly,  make  or 
receive  any  such  prohibited  payment  shall  be  fined  not  more  than  $10,000  or 
be  imprisoned  for  not  more  than  two  years  or  both.  As  amended  Sept.  2, 

1960,  Pub.  L.  86-695,  74  Stat.  741. 


F-106 


.  • .  •  •  v* 

v-yv-, 


EU 


• w  V 

•••  •  "V 


THE  WALSH-HEALEY  PUBLIC  CONTRACTS  ACT 
41  U.S.C.  §35,  et.  seq. 

§35.  CONTRACTS  FOR  MATERIALS,  ETC.,  EXCEEDING  $10,000;  REPRESENTATIONS  AND 
STIPULATIONS. 

In  any  contract  made  and  entered  Into  by  any  executive  department. 
Independent  establishment,  or  other  agency  or  Instrumentality  of  the  United 
States,  or  by  the  District  of  Columbia,  or  by  any  corporation  all  the  stock 
of  which  Is  beneficially  owned  by  the  United  States  (all  foregoing  being 
hereinafter  designated  as  agencies  of  the  United  States),  for  the 
manufacture  or  furnishing  of  materials,  supplies,  articles,  and  equipment 
In  any  amount  exceeding  $10,000  there  shall  be  Included  the  following 
representations  and  stipulations: 

(a)  That  the  contractor  Is  the  manufacturer  of  or  a  regular  dealer  In 
the  materials,  supplies,  articles,  or  equipment  to  be  manufactured  or  used 
in  the  performance  of  the  contract; 

(b)  That  all  persons  employed  by  the  contractor  In  the  manufacture  or 
furnishing  of  the  materials,  supplies,  articles,  or  equipment  used  In  the 
performance  of  the  contract  will  be  paid,  without  subsequent  deduction  or 
rebate  on  any  account,  not  less  than  the  minimum  wages  as  determined  by  the 
Secretary  of  Labor  to  be  the  prevailing  minimum  wages  for  persons  employed 
on  similar  work  or  In  the  particular  or  similar  industries  or  groups  of 
indutries  currently  operating  In  the  locality  In  which  the  material, 
supplies,  articles,  or  equipment  are  to  be  manufactured  or  furnished  under 
said  contract; 

(c)  That  no  person  employed  by  the  contractor  In  the  manufacture  or 
furnishing  of  the  materials,  supplies,  articles,  or  equipment  used  In  the 
performance  of  the  contract  shall  be  permitted  to  work  In  excess  of  eight 
hours  In  any  one  day  or  In  excess  of  forty  hours  In  any  one  week: 

Provided,  that  the  provisions  of  this  subsection  shall  not  apply  to  any 
employer  who  shall  have  entered  Into  an  agreement  with  his  employees 
pursuant  to  the  provisions  of  paragraphs  (1)  or  (2)  of  subsection  (b)  of 
section  207  of  Title  29; 

(d)  That  no  male  person  under  sixteen  years  of  age  and  no  female 
person  under  eighteen  years  of  age  and  no  convict  labor  will  be  employed  by 
the  contractor  In  the  manufacture  or  production  or  furnishing  of  any  of  the 
materials,  supplies,  articles,  or  equipment  Included  In  such  contract, 
except  that  this  section,  or  any  other  law  or  Executive  order  containing 
similar  prohibitions  against  purchase  of  goods  by  the  Federal  Government, 
shall  not  apply  to  convict  labor  which  satisfies  the  conditions  of  section 
1761(c)  of  Title  18,  (as  amended  Pub.  L.  90-351,  Title  I,  §827(b),  as  added 
Dec.  27,  1979,  Pub.  L.  96-157,  §2,  93  Stat.  1215.) 

(e)  That  no  part  of  such  contract  will  be  performed  nor  will  any  of 
the  materials,  supplies,  articles,  or  equipment  to  be  manufctured  or  fur¬ 
nished  under  said  contract  be  manufactured  or  fabricated  In  any  plants, 
factories,  buildings  or  surroundings  or  under  work  conditions  which  are 
unsanitary  or  hazardous  or  dangerous  to  the  health  and  safety  of  employees 
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engaged  In  the  performance  of  said  contract.  Compliance  with  the  safety, 
sanitary,  and  factory  Inspection  laws  of  the  state  in  which  the  work  or 
part  thereof  Is  to  be  performed  shall  be  prlma  facie  evidence  of  compliance 
with  this  subsection.  June  30,  1936,  c.  881,  §1,  49  Stat.  2036;  May  12, 
1942,  c.  306,  56  Stat.  277. 
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§36.  SAME:  LIABILITY  FOR  BREACH;  CANCELLATION,  COMPLETION  BY  GOVERNMENT 
AGENCY;  EMPLOYEE'S  WAGES. 

Any  breach  or  violation  of  any  of  the  representations  and  stipulations 
In  any  contract  for  the  purposes  set  forth  In  section  35  of  this  title 
shall  render  the  party  responsible  therefor  liable  to  the  United  States  of 
America  for  liquidated  damages.  In  addition  to  damages  for  any  other  breach 
of  such  contract,  the  sum  of  $10  per  day  for  each  male  person  under  sixteen 
years  of  age  or  each  female  person  under  eighteen  years  of  age,  or  each 
convict  laborer  knowingly  employed  in  the  performance  of  such  contract,  and 
a  sum  equal  to  the  amount  of  any  deductions,  rebates,  refunds,  or  under¬ 
payment  of  wages  due  to  any  employee  engaged  In  the  performance  of  such 
contract;  and.  In  addition,  the  agency  of  the  United  States  entering  Into 
such  contract  shall  have  the  right  to  cancel  same  and  to  make  open-market 
purchases  or  enter  Into  other  contracts  for  the  completion  of  the  original 
contract,  charging  any  additional  cost  to  the  original  contractor.  Any 
sums  of  money  due  to  the  United  States  of  America  by  reason  of  any  violation 
of  any  of  the  representations  and  stipulations  of  said  contract  set  forth  In 
section  35  of  this  title  may  be  withheld  from  any  amounts  due  on  any  such 
contracts  or  may  be  recovered  In  suits  brought  In  the  name  of  the  United 
States  of  America  by  the  Attorney  General  thereof.  All  sums  withheld  or 
recovered  as  deductions,  rebates,  refunds,  or  underpayments  of  wages  shall 
be  held  In  a  special  deposit  account  and  shall  be  paid,  on  order  of  the 
Secretary  of  Labor,  directly  to  the  employees  who  have  been  paid  less  than 
minimum  rates  of  pay  as  set  forth  In  such  contracts  and  on  whose  account 
such  sums  were  withheld  or  recovered;  Provided,  that  no  claims  by  employees 
for  such  payments  shall  be  entertained  unless  made  within  one  year  from  the 
date  of  actual  notice  to  the  contractor  of  the  withholding  or  recovery  of 
such  sums  by  the  United  States  of  America.  June  30,  1936,  c.  881,  §2,  49 
Stat.  2037. 

§37.  SAME;  DISTRIBUTION  OF  LIST  OF  PERSONS  BREACHING  CONTRACT;  FUTURE 
CONTRACTS  PROHIBITED. 

The  Comptroller  General  Is  authorized  and  directed  to  distribute  a 
list  to  all  agencies  of  the  United  States  containing  the  names  of  persons 
or  firms  found  by  the  Secretary  of  Labor  to  have  breached  any  of  the 
agreements  or  representations  required  by  sections  35-45  of  this  title. 
Unless  the  Secretary  of  Labor  otherwise  recommends,  no  contracts  shall  be 
awarded  to  such  persons  or  firms  or  to  any  firm,  corporation,  partnership, 
or  association  In  which  such  persons  or  firms  have  a  controlling  Interest 
until  three  years  have  elapsed  from  the  date  the  Secretary  of  Labor  deter¬ 
mines  such  breach  to  have  occurred.  June  30,  1936,  c.  881,  §3,  49  Stat. 
2037. 

§38.  SAME;  ADMINISTRATION;  OFFICERS  AN0  EMPLOYEES;  APPOINTMENT; 
INVESTIGATIONS;  RULES  AND  REGULATIONS. 


F-108 


S&j 


i 


v'  V*  I 


Ss-2 

>  .v v 


O  ■/  •  J 


■v.  • 


L  > 

0 


•  .  \ •  ,•  t*  %•  v*  - 


< 


^  V 


The  Secretary  of  Labor  Is  authorized  and  directed  to  administer  the 
provisions  of  sections  35-45  of  this  title  and  to  utilize  such  Federal 
officers  and  employees  as  he  may  find  necessary  to  assist  In  the 
administration  of  said  sections  and  to  prescribe  rules  and  regulations  with 
respect  thereto.  The  Secretary  shall  appoint,  without  regard  to  the 
provisions  of  the  civil-service  laws  but  subject  to  the  Classification  Act 
of  1949,  an  administrative  officer  and  such  attorneys  and  experts,  and 
shall  appoint  such  other  employees  with  regard  to  existing  laws  applicable 
to  the  employment  and  compensation  of  officers  and  employees  of  the  United 
States,  as  he  may  from  time  to  time  find  necessary  for  the  administration 

*  of  sections  35-45  of  this  title.  The  Secretary  of  Labor  or  his  authorized 
representatives  shall  have  power  to  make  Investigations  and  findings  as 
provided  In  sections  35-45  of  this  title,  and  prosecute  any  Inquiry 
necessary  to  his  functions  In  any  part  of  the  United  States.  T  e  Secretary 
of  Labor  shall  have  authority  from  time  to  time  to  make,  amend,  and  rescind 

•  such  rules  and  regulations  as  may  be  necessary  to  carry  out  the  provisions 
of  sections  35-45  of  this  title.  June  30,  1936,  c.  881,  §4,  49  Stat.  2038; 
Oct.  28,  1949,  c.  782,  Title  XI,  §1106,  (a),  63  Stat.  972. 

§39.  SAME;  HEARINGS  BY  SECRETARY  OF  LABOR;  WITNESS  FEES;  FAILURE  TO  OBEY 
ORDERS;  PUNISHMENT. 

Upon  his  own  motion  or  on  application  of  any  person  affected  by  any 
ruling  of  any  agency  of  the  United  States  In  relation  to  any  proposal  or 
contract  Involving  any  of  the  provisions  of  sections  35-45  of  this  title, 
and  on  complaint  of  a  breach  or  violation  of  any  representation  or  stlpula- 
tlon  as  provided  In  said  sections,  the  Secretary  of  Labor,  or  an  Impartial 
representative  designated  by  him,  shall  have  the  power  to  hold  hearings  and 
to  Issue  orders  requiring  the  attendance  and  testimony  of  witnesses  and  the 
production  of  evidence  under  oath.  Witnesses  shall  be  paid  the  same  fees 
and  mileage  that  are  paid  witnesses  In  the  courts  of  the  United  States.  In 
case  of  contumacy,  failure,  or  refusal  of  any  person  to  obey  such  an  order, 
any  District  Court  of  the  United  States  or  of  any  Territory  or  possession, 
or  the  United  States  District  Court  of  the  District  of  Columbia,  within  the 
jurisdiction  of  which  the  Inquiry  Is  carried  on,  or  within  the  jurisdiction 
of  which  said  person  who  Is  guilty  of  contumacy,  failure,  or  refusal  Is 
found,  or  resides  or  transacts  business,  upon  the  application  by  the 
Secretary  of  Labor  or  representative  designated  by  him,  shall  have  juris¬ 
diction  to  Issue  to  such  person  an  order  requiring  such  person  to  appear 
before  him  or  a  representative  designated  by  him  to  produce  evidence  If, 
as,  and  when  so  ordered,  and  to  give  testimony  relating  to  the  matter  under 
Investigation  or  In  question;  and  any  failure  to  obey  such  order  of  the 
court  may  be  furnished  by  said  court  as  a  contempt  thereof  and  shall  make 
findings  of  fact  after  notice  and  hearing,  which  findings  shall  be  conclu¬ 
sive  upon  all  agencies  of  the  United  States,  and  If  supported  by  the  pre¬ 
ponderance  of  the  evidence,  shall  be  conclusive  In  any  court  of  the  United 
States;  and  the  Secretary  of  Labor  or  authorized  representative  shall  have 
the  power,  and  Is  authorized,  to  make  such  decisions  based  upon  findings  of 
fact,  as  are  deemed  to  be  necessary  to  enforce  the  provisions  of  section 
35-45  of  this  title,  June  30,  1936,  c.  881  §5,  49  Stat.  2038;  June  25, 

1948,  c.  646,  §32 (b) ,  62  Stat.  991;  May  24,  1949,  c.  139,  §127,  63  Stat. 
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§40.  SAME;  EXCEPTIONS;  MODIFICATION  OF  CONTRACTS  VARIATIONS;  OVERTIME; 
SUSPENSION  OF  REPRESENTATIONS  AND  STIPULATIONS. 


[•> 


Upon  a  written  finding  by  the  head  of  the  contracting  agency  or 
department  that  the  inclusion  In  the  proposal  or  contract  of  the  represen¬ 
tations  or  stipulations  set  forth  In  section  35  of  this  title  will 
seriously  Impair  the  conduct  of  Government  business,  .the  Secretary  of  Labor 
shall  make  exceptions  In  specific  cases  or  otherwise  when  justice  or  public 
Interest  will  be  served  thereby.  Upon  the  joint  recommendations  of  the 
contracting  agency  and  the  contract,  the  Secretary  of  Labor  may  modify  the 
terms  of  an  existing  contract  respecting  minimum  rates  of  pay  and  maximum 
hours  of  labor  as  he  may  find  necessary  and  proper  In  the  public  Interest 
or  to  prevent  Injustice  and  undue  hardship.  The  Secretary  of  Labor  may 
provide  reasonable  limitations  and  may  make  rules  and  regulations  to  and 
from  any  or  all  provisions  of  sections  35-45  of  this  title  respecting 
minimum  rates  of  pay  and  maximum  hours  of  labor  or  the  extent  of  the 
application  of  said  sections  to  contractors;  as  hereinbefore  described. 
Whenever  the  Secretary  of  Labor  shall  permit  an  Increase  In  the  maximum 
hours  of  labor  stipulated  In  the  contract,  he  shall  set  a  rate  of  pay  for 
any  overtime,  which  rates  shall  be  not  less  than  one  and  one-helf  times  the 
basic  hourly  rate  received  by  an  employee  affected:  Provided,  that  whe¬ 
never  In  his  judgment  such  course  Is  In  the  public  Interest,  the  President 
Is  authorized  to  suspend  any  or  all  of  the  representations  and  stipulations 
contained  In  section  35  of  this  title.  June  30,  1936,  c.  881,  §6,  49  Stat. 
2038;  June  28,  1940,  c.  440,  Title  I,  §13,  54  Stat.  681. 

§41.  SAME;  "PERSON"  DEFINED. 


f  Whenever  used  In  sections  35-45  of  this  title,  the  word  "person" 

Includes  one  or  more  Individuals,  partnerships,  associations,  corporations, 
%  legal  representatives,  trustees,  trustees  In  cases  under  Title  11,  or 

>  receivers.  As  amended  Nov.  6,  1978,  Pub.  L.  95-598,  Title  III,  §326,  92 

Stat.  2679. 

■  §42.  SAME;  EFFECT  OF  SECTION  35-45  ON  OTHER  LAWS. 
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The  provisions  of  sections  35-45  of  this  title  shall  not  be  construed 
to  modify  or  amend  title  III  of  the  act  entitled  "An  Act  making 
appropriations  for  the  Treasury  and  Post  Office  Departments  for  the  fiscal 
year  ending  June  30,  1934,  and  for  other  purposes",  approved  May  3,  1933 
(commonly  known  as  the  Buy  American  Act),  nor  shall  the  provisions  of  sec¬ 
tions  35-45  of  this  title  be  construed  to  modify  or  amend  sections  276a  to 
276a-5  of  Title  40,  nor  the  labor  provisions  of  Title  II  of  the  National 
Industry  Recovery  Act,  approved  April  8,  1935  as  extended,  or  of  section  7 
of  the  Emergency  Relief  Appropriation  Act,  approved  April  8,  1935;  nor 
shall  the  provisions  of  sections  35-45  of  this  title  be  construed  to  modify 
or  amend  sections  744a-744n  of  Title  18,  June  30,  1936,  c.  881,  §8,  49 
Stat.  2039. 

§43.  SAME,  SECTIONS  35-45  NOT  APPLICABLE  TO  CERTAIN  CONTRACTS. 

Sections  35-45  of  this  title  shall  not  apply  to  purchases  of  such 
materials,  supplies,  articles,  or  equipment  as  may  usually  be  bought  In  the 
open  market;  nor  shall  they  apply  to  perishables,  Including  dairy, 
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livestock  and  nursery  products,  or  to  agricultural  or  farm  products  pro¬ 
cessed  for  first  sale  by  the  original  producers;  nor  to  any  contracts  made 
by  the  Secretary  of  Agriculture  for  the  purchase  of  agricultural  com¬ 
modities  or  the  products  thereof.  Nothing  in  said  sections  shall 
construed  to  apply  to  carriage  of  freight  or  personnel  by  vessel,  airplane, 
bus,  truck,  express,  or  railway  line  where  published  tariff  rates  are  in 
effect  or  to  common  carriers  subject  to  the  Communications  Act  of  1934. 

June  30,  1936,  c.  881  §9,  49  Stat.  2039. 

§43a.  SAME;  APPLICABILITY  OF  ADMINISTRATIVE  PROCEDURE  ACT;  WAGE 
DETERMINATION;  ADMINISTRATIVE  REVIEW;  JUDICIAL  REVIEW. 

(a)  Notwithstanding  any  provision  of  section  1003  of  Title  5,  sections 
1001-1010  of  Title  5,  shall  be  applicable  in  the  administration  of  section 
35-39  and  41-43  of  this  title. 

(b)  All  wage  determinations  under  section  35(b)  of  this  title  shall  be 
made  on  the  record  after  opportunity  for  a  hearing.  Review  of  any  such 
wage  determination,  or  of  the  applicability  of  any  such  wage  determination, 
may  be  had  within  ninety  days  after  such  determination  is  made  in  the 
manner  provided  in  section  1009  of  Title  5  by  any  person  adversely  affected 
or  aggrieved  thereby,  who  shall  be  deemed  to  include  any  manufacturer  of, 
or  regular  dealer  in,  materials,  supplies,  articles  or  equipment  purchased 
or  to  be  purchased  by  the  Government  from  any  source,  who  is  in  any 
industry  to  which  such  wage  determination  is  applicable. 

(c)  Notwithstanding  the  inclusion  of  any  stipulations  required  by  any 
provision  of  sections  35-45  of  this  title  in  any  contract  subject  to  said 
sections  any  interested  person  shall  have  the  right  to  judicial  review  of 
any  legal  question  which  might  otherwise  be  raised,  including,  but  not 
limited  to  wage  determinations  and  the  interpretations  of  the  terms 
"locality,"  "regular  dealer,"  "manufacturer,"  and  the  "open  market."  June 
30,  1936,  881,  §10,  as  added  June  30,  1952,  9:36  a.m. ,  E.D.T. ,  c.  530, 

Title  III,  §301,  66  Stat.  308. 

§44.  SAME;  SEPARABILITY  OF  PROVISIONS. 

If  any  provision  of  sections  35-45  of  this  title,  or  the  application 
thereof  to  any  persons  or  circumstances,  is  held  invalid,  the  remainder  of 
said  sections,  and  the  application  of  such  provisions  to  other  persons  or 
circumstances,  shall  not  be  affected  thereby.  June  30,  1936,  c.  881,  §11, 
49  Stat.  2039,  renumbered  June  30,  1952,  9:36  a.m.  E.D.T. ,  c.  530,  Title 
III,  §301,  66  Stat.  308. 

§45.  SAME;  EFFECTIVE  DATE;  EXCEPTION  AS  TO  REPRESENTATIONS  WITH  RESPECT  TO 
MINIMUM  WAGES. 

Sections  35-45  of  this  title  shall  apply  to  all  contracts  entered  Into 
pursuant  to  invitations  for  bids  issued  on  or  after  ninety  days  from  June 
30,  1936;  Provided,  however,  that  the  provisions,  requiring  the  inclusion 
of  representations  with  respect  to  minimum  wages  shall  apply  only  to 
purchases  or  contracts  relating  to  such  Industries  as  have  been  the  subject 
matter  of  a  determination  by  the  Secretary  of  Labor.  June  30,  1936,  c. 

881,  §12,  49  Stat.,  2039,  renumbered  June  30,  1952,  9:36  a.m.  E.D.T.  c. 

530,  Title  III,  §301,  66  Stat.  308. 
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10a.  AMERICAN  MATERIALS  REQUIRED  FOR  PUBLIC  USE. 

Notwithstanding  any  other  provision  of  law,  and  unless  the  head  of  the 
department  or  Independent  establishment  concerned  shall  determine  It  to  be 
Inconsistent  with  the  public  Interest,  or  the  cost  to  be  unreasonable,  only 
such  unmanufactured  articles,  materials,  and  supplies  as  have  been  mined  or 
produced  In  the  United  States,  and  only  such  manufactured  articles, 
materials,  and  supplies  as  have  been  manufactured  In  the  United  States 
substantially  all  from  articles,  materials,  or  supplies  mined,  produced,  or 
manufactured,  as  the  case  may  be.  In  the  United  States,  shall  be  acquired 
for  public  use.  This  section  shall  not  apply  with  respect  to  articles, 
materials,  or  supplies  for  use  outside  the  United  States,  or  If  articles, 
materials,  or  supplies  of  the  class  or  kind  to  be  used  or  the  articles, 
materials,  or  supplies  from  which  they  are  manufactured  are  not  mined, 
produced,  or  manufactured,  as  the  case  may  be.  In  the  United  States  In 
sufficient  and  reasonably  available  commercial  quantities  and  of  a 
satisfactory  quality.  Mar.  3,  1933,  c.  212,  Title  III,  §2,  47  Stat.  1520. 

§10b.  CONTRACTS  FOR  PUBLIC  WORKS;  SPECIFICATION  FOR  USE  OF  AMERICAN 
MATERIALS;  BLACKLISTING  CONTRACTORS  VIOLATING  REQUIREMENTS. 

(a)  Every  contract  for  the  construction,  alteration,  or  repair  of  any 
public  building  or  public  work  In  the  United  States  growing  out  of  an 
appropriation  heretofore  made  or  hereafter  to  be  made  shall  contain  a  pro¬ 
vision  that  In  the  performance  of  the  work  the  contractor,  subcontractors, 
material  men,  or  suppliers  shall  use  only  such  unmanufactured  articles, 
materials,  and  supplies  as  have  been  mined  or  produced  In  the  United  States 
substantially  all  from  articles,  materials,  or  supplies,  mined,  produced, 

or  manufactured,  as  the  case  may  be.  In  the  United  States  except  as  provided 
In  section  10a  of  this  title:  Provided,  however,  that  If  the  head  of  the 
department  or  Independent  establishment  making  the  contract  shall  find  that 
In  respect  to  some  particular  articles,  materials,  or  supplies  It  Is 
Impracticable  to  make  such  requirements  or  that  It  would  unreasonably 
Increase  the  cost,  an  exception  shall  be  noted  In  the  specifications  as  to 
the  particular  article,  material,  or  supply,  and  a  public  record  made  on 
the  findings  which  justified  the  exception. 

(b)  If  the  head  of  a  department,  bureau,  agency,  or  Independent 
establishment  which  has  made  any  contract  containing  the  provision  required 
by  subsection  (a)  of  this  section  finds  that  In  the  performance  of  such 
contract  there  has  been  a  failure  to  comply  with  such  provisions,  he  shall 
make  public  findings.  Including  herein  the  name  of  the  contractor  obligated 
under  such  contract,  and  no  other  contract  for  the  construction, 
alteration,  or  repair  of  any  public  building  or  public  work  In  the  United 
States  or  elsewhere  shall  be  awarded  to  such  contractor,  subcontractors, 
material  men,  or  supplies  with  which  such  contractor  Is  associated  or 
affiliated,  within  a  period  of  three  years  after  such  finding  Is  made 
public.  Mar.  3,  1933,  c.  212,  Title  III,  §3,  47  Stat.  1520. 
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§10c.  DEFINITION  OF  TERMS  USED  IN  SECTIONS  10a  AND  10b. 

WHEN  USED  IN  SECTIONS  10a  AND  10b  OF  THIS  TITLE  — 

(a)  The  term  "United  States,"  when  used  in  a  geographical  sense, 
includes  the  United  States  and  any  place  subject  to  the  jurisdiction 
thereof; 

(b)  the  terms  "public  use",  and  "public  building",  and  "public  work" 
shall  mean  use  by,  public  building  of,  and  public  work  of,  the  United 
States,  the  District  of  Columbia,  Puerto  Rico,  American  Samoa,  the  Canal 
Zone,  and  the  Virgin  Islands.  As  amended  June  25,  1959,  Pub.  L.  86-70, 

§43,  73  Stat.  151;  July  12,  1960,  Pub.  L.  86-624,  §28,  74  Stat.  419. 

§10d.  CLARIFICATION  OF  CONGRESSIONAL  INTENT  REGARDING  SECTIONS  10a  AND 
10b(a). 

In  order  to  clarify  the  original  intent  of  Congress,  hereafter, 
section  10a  of  this  title  and  that  part  of  section  10b(a)  of  this  title 
preceding  the  words  "Provided,  However",  shall  be  regarded  as  requiring  the 
purchase,  for  public  use  within  the  United  States  in  sufficient  and  reaso¬ 
nably  available  commercial  quantities  and  of  a  satisfactory  quality,  unless 
the  head  of  the  department  or  independent  establishment  concerned  shall 
determine  their  purchase  to  be  inconsistent  with  the  public  interest  or 
their  cost  to  be  unreasonable.  Oct.  29,  1949,  c.  787,  Title  VI,  §633,  63 
Stat.  1024. 
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WORK  HOURS  AND  SAFETY  ACT  OF  1962 
40  U.S.C.  §§327,  et.  seq. 

§327.  MEANING  OF  SECRETARY. 

As  used  herein  the  term  "Secretary"  means  the  Secretary  of  Labor, 
United  States  Department  of  Labor.  Pub.  L.  87-581,  Title  I,  §101,  Aug.  13, 
1962,  76  Stat.  357. 

§328.  EIGHT-HOUR  DAY  AND  FORTY-HOUR  WEEK;  OVERTIME  COMPENSATION; 
CONTRACTUAL  CONDITIONS;  LIABILITY  OF  EMPLOYERS  FOR  VIOLATION;  WITHHOLDING 
FUNDS  TO  SATISFY  LIABILITIES  OF  EMPLOYERS. 

(a)  Notwithstanding  any  other  provision  of  law,  the  wages  of  every 
laborer  and  mechanic  employed  by  any  contractor  or  subcontractor  in  his 
performance  of  work  on  any  contract  of  the  character  specified  in  section 
329  of  this  title  shall  be  computed  on  the  basis  of  a  standard  work-day  of 
eight  hours  and  a  standard  workweek  of  forty  hours,  and  work  in  excess  of 
such  standard  workday  or  workweek  shall  be  permitted  subject  to  the  provi¬ 
sions  of  this  section.  For  each  workweek  in  which  any  such  laborer  or 
mechanic  is  so  employed,  such  wages  shall  include  compensation,  at  a  rate 
not  less  than  one  and  one-half  times  the  basic  rate  of  pay,  for  all  hours 
worked  in  excess  of  eight  hours  in  any  calendar  day  or  in  excess  of  forty 
hours  in  the  workweek,  as  the  case  may  be. 

(b)  The  following  provision  shall  be  a  condition  of  every  contract  of 
the  character  specified  in  section  329  of  this  title  and  of  any  obligation 
of  the  United  States,  any  territory,  or  the  District  of  Columbia  in  con¬ 
nection  therewith: 

(1)  No  contractor  or  subcontractor  controlling  for  any  part  of 
the  contract  work  which  may  require  or  involve  the  employment  of  laborers 
or  mechanics  shall  require  or  permit  any  laborer  or  mechanic,  in  any 
workweek  in  which  he  is  employed  on  such  work,  to  work  in  excess  of  eight 
hours  in  any  calendar  day  or  in  excess  of  forty  hours  in  such  workweek 
except  in  accordance  with  the  provisions  of  this  Act;  and, 

(2)  In  the  event  of  violation  of  the  provisions  of  paragraph  (1), 
the  contractor  and  any  subcontractor  responsible  therefor  shall  be  liable 
to  such  affected  employee  for  his  unpaid  wages  and  shall.  In  addition,  be 
liable  to  the  United  States  (or.  In  the  case  of  work  done  under  contract 
for  the  District  of  Columbia  or  a  territory,  to  such  District  or  to  such 
territory)  for  liquidated  damages  as  provided  therein.  Such  liquidated 
damages  shall  be  computed  with  respect  to  each  Individual  employed  as  a 
laborer  or  mechanic  In  violation  of  any  provisions  of  this  Act,  In  the  sum 
of  $10  per  day  for  each  calendar  day  on  which  such  Individual  was  required 
or  permitted  to  work  In  excess  of  eight  hours  or  in  excess  of  the  standard 
workweek  of  forty  hours  without  payment  of  the  overtime  wages  required  by 
this  Act.  The  Governmental  agency  for  which  the  contract  work  Is  done  or 
by  which  financial  assistance  for  the  work  is  provided  may  withhold,  or 
cause  to  be  withheld,  subject  to  the  provisions  of  section  330  of  this 
title,  from  any  moneys  payable  on  account  of  work  performed  by  a  contractor 
or  subcontractor,  such  sums  as  may  administratively  be  determined  to  be 
necessary  to  satisfy  any  liabilities  of  such  contractor  or  subcontractor 
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for  unpaid  wages  and  liquidated  damages  as  herein  provided.  Pub.  L. 

87-581,  Title  I,  §102,  Aug.  13,  1962,  76  Stat.  357. 

§329.  CONTRACTS  AND  EMPLOYEES  COVERED;  EXCEPTIONS. 

(a)  The  provisions  of  sections  327-332  of  this  title  shall  apply, 
except  as  otherwise  provided,  to  any  contract  which  may  require  or  involve 
the  employment  of  laborers  or  mechanics  upon  a  public  work  of  the  United 
States,  of  any  territory,  or  of  the  District  of  Columbia,  and  to  any  other 
contract  which  may  require  or  involve  the  employment  of  laborers  or 
mechanics  if  such  contract  is  one  (1)  to  which  the  United  States  or  any 
agency  or  instrumentality  thereof,  any  territory,  or  the  District  of 
Columbia  Is  a  party,  or  (2)  which  Is  made  for  or  on  behalf  of  the  United 
States,  any  agency  or  Instrumentality  thereof,  any  territory,  or  the 
District  of  Columbia,  or  (3)  which  is  a  contract  for  work  financed  in  whole 
or  In  part  by  loans  or  grants  from,  or  loans  insured  or  guaranteed  by,  the 
United  States  or  any  agency  or  instrumentality  thereof  under  any  statute  of 
the  United  States  providing  wage  standards  for  such  work;  Provided,  That 
the  provisions  of  section  328  of  this  title,  shall  not  apply  to  work  where 
the  assistance  from  the  United  States  or  any  agency  or  instrumentality  as 
set  forth  above  is  only  in  the  nature  of  a  loan  guarantee,  or  insurance. 
Except  as  otherwise  expressly  provided,  the  provisions  of  the  Act  shall 
apply  to  all  laborers  and  mechanics,  including  watchmen  and  guards, 
employed  by  any  contractor  or  subcontractor  in  the  performance  of  any  part 
of  the  work  contemplated  and  mechanics  shall  include  workmen  performing 
services  In  connection  with  dredging  or  rock  excavation  in  any  river  or 
harbor  of  the  United  States  or  any  territory  of  the  District  of  Columbia, 
but  shall  not  include  any  employee  as  a  seaman. 

(b)  Sections  327-332  of  this  title  shall  not  apply  to  contracts  for 
transportation  by  land,  air,  or  water,  or  for  the  transmission  of 
intelligence,  or  for  the  purchase  of  supplies  or  materials  or  articles 
ordinarily  available  in  the  open  market.  Sections  327-332  of  this  title 
shall  not  apply  with  respect  to  any  work  required  to  be  done  in  accordance 
with  the  provisions  of  the  Walsh-Healey  Public  Contracts  Act.  Pub.  L. 
87-581,  Title  I,  §103,  Aug.  13,  1962,  76  Stat.  358. 

§330.  VIOLATIONS  AND  WITHHOLDINGS  OF  FUNDS  FOR  UNPAID  WAGES  AND  LIQUIDATED 
DAMAGES. 

(a)  Any  officer  or  person  designated  as  Inspector  of  the  work  to  be 
performed  under  any  contract  of  the  character  specified  in  section  329  of 
this  title  or  to  aid  in  the  enforcement  or  fulfillment  thereof  shall,  upon 
observation  or  Investigation,  forthwith  report  to  the  proper  officer  of  the 
United  States  of  any  territory  or  possession,  or  of  the  District  of 
Columbia,  all  violations  of  the  provisions  of  this  Act  occurring  in  the 
performance  of  such  work,  together  with  the  name  of  each  laborer  or  mecha¬ 
nic  who  was  required  or  permitted,  to  work  in  violation  of  such  provisions 
and  the  day  or  days  of  such  violation.  The  amount  of  unpaid  wages  and 
liquidated  damages  owing  under  the  provisions  of  this  act  shall  be  admin¬ 
istratively  determined  and  the  officer  or  person  whose  duty  it  is  to 
approve  the  payment  of  moneys  by  the  United  States,  the  territory,  or  the 
District  of  Columbia  in  connection  with  the  performance  of  the  contract 
work  shall  direct  the  amount  of  such  liquidated  damages  to  be  withheld  for 


the  use  and  benefit  of  the  United  States,  said  territory,  or  said  District, 
and  shall  direct  the  amount  of  such  unpaid  wages  to  be  withheld  for  the  use 
and  benefit  of  the  laborers  and  mechanics  who  were  not  compensated  as 
required  under  the  provisions  of  this  act.  The  Comptroller  General  of  the 
United  States  is  authorized  and  directed  to  pay  directly  to  such  laborers 
and  mechanics,  from  the  sums  withheld  on  account  of  underpayments  of  wages, 
the  respective  amounts  administratively  determined  to  be  due,  if  the  funds 
withheld  are  adequate,  and  if  not,  an  equitable  proportion  of  such  amounts. 

(b)  If  the  accrued  payments  withheld  under  the  terms  of  the  contracts, 
as  foresaid,  are  insufficient  to  reimburse  all  the  laborers  and  mechanics 
with  respect  to  whom  there  has  been  a  failure  to  pay  the  wages  required 
pursuant  to  this  act,  such  laborers  and  mechanics  shall,  in  the  case  of  a 
department  or  agency  of  the  Federal  Government,  have  the  rights  of  action 
and/or  intervention  against  the  contractor  and  his  sureties  conferred  by 
law  upon  persons  furnishing  labor  or  materials,  and  in  such  proceedings  it 
shall  be  no  defense  that  such  laborers  and  mechanics  accepted  or  agreed  to 
accept  less  than  the  required  rate  of  wages  or  voluntarily  made  refunds. 

(c)  Any  contractor  or  subcontractor  aggrieved  by  the  withholding  of  a 
sum  as  liquidated  damages  as  provided  in  this  act  shall  have  the  right, 
within  sixty  days  thereafter,  to  appeal  to  the  head  of  the  agency  of  the 
United  States  or  of  the  territory  for  which  the  contract  work  is  done  or  by 
which  financial  assistance  for  the  work  is  provided,  or  to  the  Commissioner 
of  the  District  of  Columbia  in  the  case  of  liquidated  damages  withheld  for 
the  use  and  benefit  of  said  District.  Such  agency  head  or  Commissioner,  as 
the  case  may  be,  shall  have  authority  to  review  the  admlnstrati ve  deter¬ 
mination  of  liquidated  damages  and  to  issue  a  final  order  affirming  such 
determination;  or,  if  it  is  found  that  the  sum  determined  is  incorrect  or 
that  the  contractor  or  subcontractor  violated  the  provisions  of  this  act 
inadvertently  notwithstanding  the  exercise  of  due  care  on  his  part  and  that 
of  his  agents,  recommendations  may  be  made  to  the  Secretary  that  an 
appropriate  adjustment  in  liquidated  damages  be  made,  or  that  the  contractor 
or  subcontractor  be  relieved  of  liability  for  such  liquidated  damages.  The 
Secretary  shall  review  all  pertinent  facts  in  the  matter  and  may  conduct 
such  Investigations  as  he  deems  necessary,  so  as  to  affirm  or  reject  the 
recommendation.  The  decision  of  the  Secretary  shall  be  final.  In  all  such 
cases  in  which  a  contractor  or  subcontractor  may  be  aggrieved  by  a  final 
order  for  the  withholding  of  liquidated  damages  as  hereinbefore  provided, 
such  contractor  or  subcontractor  may,  within  sixty  days  after  such  final 
order,  file  a  claim  In  the  Court  of  Claims;  Provided,  however,  That  final 
orders  of  the  agency  head,  the  Commissioner  of  the  Oistrict  of  Columbia  or 
the  Secretary,  as  the  case  may  be,  shall  be  conclusive  with  respect  to  fin¬ 
dings  of  fact  if  such  findings  are  supported  by  substantial  evidence. 

§331.  LIMITATIONS,  VARIATIONS,  TOLERANCES,  AND  EXEMPTIONS. 

The  Secretary  may  provide  such  reasonable  limitations  and  may  make 
such  rules  and  regulations  allowing  reasonable  variations,  tolerances,  and 
exemptions  to  and  from  any  or  all  provisions  of  this  Act  as  he  may  find 
necessary  and  proper  in  the  public  Interest  to  prevent  injustice  or  undue 
hardship  or  to  avoid  serious  Impairment  of  the  conduct  of  Government 
business.  Pub.  L.  87-581,  Title  I,  §105,  Aug.  13,  1962,  76  Stat.  359. 
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§332.  VIOLATIONS;  PENALTIES. 


Any  contractor  or  subcontractor  whose  duty  it  shall  be  to  employ, 
direct  or  control  any  laborer  or  mechanic  employed  in  the  performance  of 
any  work  contemplated  by  any  contract  to  which  this  act  applies,  who  shall 
intentionally  violate  any  provision  of  such  section,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  for  each  and  every  such  offense  shall,  upon 
conviction,  be  punished  by  a  fine  of  not  to  exceed  $1,000  or  by  imprison¬ 
ment  for  not  more  than  six  months,  or  by  both  such  fine  and  imprisonment, 
in  the  discretion  of  the  court  having  jurisdiction  thereof.  Pub.  L. 

87-581,  Title  I,  §106,  Aug.  13,  1962,  76  Stat.  359. 


HEALTH  AND  SAFETY  STANDARDS  (IN  BUILDING  AND  CONSTRUCTION  INDUSTRY) 

(40  USC  333) 


(a)  It  shall  be  a  condition  of  each  contract  which  is  entered  into 
under  legislation  subject  to  Reorganization  Plan  Numbered  14  of  1950  (64 
Stat.  1267),  and  is  for  construction,  alteration,  and/or  repair,  including 
painting  and  decorating,  that  no  contractor  or  subcontractor  contracting 
for  any  part  of  the  contract  work  shall  require  any  laborer  or  mechanic 
employed  in  the  performance  of  the  contract  to  work  in  surroundings  or 
under  working  conditions  which  are  unsanitary,  hazardous,  or  dangerous  to 
his  health  or  safety,  as  determined  under  construction  safety  and  health 
standards  promulgated  by  the  Secretary  by  regulation  based  on  proceedings 
pursuant  to  section  553  of  title  5,  United  States  Code,  provided  that  such 
proceedings  include  a  hearing  of  the  nature  authorized  by  said  section.  In 
formulating  such  standards,  the  Secretary  shall  consult  with  the  Advisory 
Committee  created  by  subsection  (e). 

(b)  The  Secretary  is  authorized  to  make  such  inspections,  hold  such 
hearings,  issue  such  orders,  and  make  such  decisions  based  on  findings  of 
fact,  as  are  deemed  necessary  to  gain  compliance  with  this  section  and  any 
health  and  safety  standard  promulgated  by  the  Secretary  under  subection  (a) 
of  this  section,  and  for  such  purposes  the  Secretary  and  the  United  States 
district  courts  shall  have  the  authority  and  jurisdiction  provided  by 
sections  4  and  5  of  the  Act  of  June  30,  1936  (41  U.S.C.  38,  39).  In  the 
event  that  the  Secretary  of  Labor  determines  noncompliance  under  the 
provisions  of  this  section  after  an  opportunity  for  the  adjudicatory 
hearing  by  the  Secretary  of  any  condition  of  a  contract  of  a  type  described 
in  clause  (1)  or  (2)  of  section  103(a)  of  this  act  (40  U.S.C.  329(a)),  the 
Governmental  agency  for  which  the  contract  work  is  done  shall  have  the 
right  to  cancel  the  contract,  and  to  enter  into  other  contracts  for  the 
completion  of  the  contract  work,  charging  any  additional  cost  to  the 
original  contractor.  In  the  event  of  noncompliance  as  determined  by  the 
Secretary  after  an  opportunity  for  an  adjudicatory  hearing  by  the 
Secretary,  of  any  condition  of  a  contract  of  a  type  described  in  clause  (3) 
of  section  103(a)  (40  U.S.C.  329(a)),  the  governmental  agency  by  which 
financial  guarantee,  assistance,  or  insurance  for  the  contract  work  is 
provided  shall  have  the  right  to  withhold  any  such  assistance  attributable 
to  the  performance  of  the  contract.  Section  104  of  this  Act  shall  not 
apply  to  the  enforcement  of  this  section. 

(c)  The  United  States  district  courts  shall  have  jurisdiction  for 
cause  shown,  in  any  actions  brought  by  the  Secretary,  to  enforce  compliance 
with  the  construction  safety  and  health  standard  promulgated  by  the 
Secretary  under  subsection  (a). 

(d) (1)  If  the  Secretary  determines  on  the  record  after  an  opportunity 
for  an  agency  hearing  that,  by  repeated  willful  or  grossly  negligent 
violations  of  this  Act  (40  U.S.C.  327-333),  a  contractor  or  subcontractor 
has  demonstrated  that  the  provisions  of  subsections  (b)  and  (c)  are  not 
effective  to  protect  the  safety  and  health  of  his  employees,  the  Secretary 
shall  make  a  finding  to  all  interested  persons  and  transmit  the  name  of 
such  contractor  or  subcontractor  to  the  Comptroller  General. 


(2)  The  Comptroller  General  shall  distribute  each  name  so  transmitted 
to  him  to  all  agencies  of  the  Government.  Unless  the  Secretary  otherwise 
recommends,  no  contract  subject  to  this  section  shall  be  awarded  to  such 
contractor  or  subcontractor  or  to  any  person  in  which  such  contractor  or 
subcontractor  has  a  substantial  interest  until  three  years  have  elapsed 
from  the  date  the  name  Is  transmitted  to  the  Comptroller  General.  If, 
before  the  end  of  such  three-year  period,  the  Secretary,  after  affording 
Interested  persons  due  notice  and  opportunity  for  hearing.  Is  satisfied 
that  a  contractor  or  subcontractor  whose  name  he  has  transmitted  to  the 
Comptroller  General  will  thereafter  comply  responsibly  with  the  require¬ 
ments  of  this  section,  he  shall  terminate  the  application  of  the  preceding 
sentence  to  such  contractor  or  subcontractor  (and  to  any  person  in  which 
the  contractor  or  subcontractor  has  a  substantial  interest);  and  when  the 
Comptroller  General  is  Informed  of  the  Secretary's  action  he  shall  inform 
all  agencies  of  the  Government  thereof. 

(3)  Any  person  aggrieved  by  the  Secretary's  action  under  subsection 
(b)  or  (d)  may,  within  sixty  days  after  receiving  notice  thereof,  file  with 
the  appropriate  United  States  court  of  appeals  a  petition  for  review  of 
such  action.  A  copy  of  the  petition  shall  be  forthwith  transmitted  by  the 
clerk  of  the  court  to  the  Secretary,  who  shall  thereupon  file  In  the  court 
the  record  upon  which  he  based  his  action,  as  provided  in  section  2112  of 
title  28,  United  States  Code.  The  findings  of  fact  by  the  Secretary,  If 
supported  by  substantial  evidence,  shall  be  final.  The  court  shall  have 
power  to  make  and  enter  a  decree  enforcing,  modifying,  and  enforcing  as  so 
modified,  or  setting  aside  In  whole  or  in  part,  the  order  of  the  Secretary 
of  the  appropriate  Government  agency.  The  judgement  of  the  court  shall  be 
subject  to  review  by  the  Supreme  Court  of  the  United  States  upon  certiorari 
or  certification  as  provided  in  section  1254  of  title  28,  United  States 
Code. 

(e)(1)  The  Secretary  shall  establish  In  the  Department  of  Labor  an 
Advisory  Committee  on  Construction  Safety  and  Health  (hereinafter  referred 
to  as  the  "Advisory  Committee")  consisting  of  twelve  members  appointed, 
without  regard  to  the  civil  service  laws,  by  the  Secretary.  The  Secretary 
shall  appoint  one  such  member  as  Chairman.  Three  members  of  the  Advisory 
Committee  shall  be  persons  representative  of  contractors  to  whom  this 
section  applies,  three  members  shall  be  persons  representative  of  employees 
to  whom  this  section  applies,  three  members  shall  be  persons  representlve 
of  employees  primarily  In  the  building  trades  and  construction  Industry 
engaged  In  carrying  out  contracts  to  which  this  section  applies,  and  three 
members  shall  be  public  representatives  who  shall  be  selected  on  the  basis 
of  their  professional  and  technical  competence  and  experience  In  the 
construction  health  and  safety  field. 

(2)  The  Advisory  Committee  shall  advise  the  Secretary  In  the 
formulation  of  construction  safety  and  health  standards  and  other 
regulations,  and  with  respect  to  policy  matters  arising  In  the  administra¬ 
tion  of  this  section.  The  Secretary  may  appoint  such  special  advisory  and 
technical  experts  or  consultants  as  may  be  necessary  to  carry  out  the 
functions  of  the  Advisory  Committee. 

(3)  Members  of  the  Advisory  Committee  shall,  while  serving  on  the 
business  of  the  Advisory  Committee,  be  entitled  to  receive  compensation  at 


rates  fixed  by  the  Secretary,  but  not  exceeding  $100  per  day,  including 
travel  time;  and  while  so  serving  away  from  their  homes  or  regular  places 
of  business,  they  may  be  allowed  travel  expenses,  including  per  diem  in 
lieu  of  subsistence,  as  authorized  by  section  5703  of  title  5  of  the  United 
States  Code  of  persons  In  the  Government  service  employed  Intermittently. 

(f)  The  Secretary  shall  provide  for  the  establishment  and  supervision 
of  programs  for  the  education  and  training  of  employees  in  the  recognition, 
avoidance,  and  prevention  of  unsafe  working  conditions  In  employments 
covered  by  the  Act,  and  to  collect  such  reports  and  data  and  to  consult 
with  and  advise  employers  as  to  the  best  means  of  preventing  injuries. 

P.L.  91-54,  August  9,  1969,  83  Stat.  96. 
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SERVICE  CONTRACT  ACT  OF  1965 
41  U.S.  Code  351,  as  amended. 


Be  It  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled.  That  this  Act  may  be  cited  as  the 
"Service  Contract  Act  of  1965." 

351.  REQUIRED  CONTRACT  PROVISIONS 


(a)  Every  contract  (and  any  bid  specification  therefor)  entered  into 
by  the  United  States  or  the  District  of  Columbia  In  excess  of  $2,500, 
except  as  provided  In  section  7  of  this  Act  (41  U.S.C.  356),  whether  nego¬ 
tiated  or  advertised,  the  principal  purpose  of  which  Is  to  furnish  services 
in  the  United  States  through  the  use  of  service  employees,  shall  contain 
the  following: 

(1)  A  provision  specifying  the  minimum  monetary  wages  to  be  paid 
the  various  classes  of  service  employees  in  the  performance  of  the  contract 
or  any  subcontract  thereunder,  as  determined  by  the  Secretary  or  his 
authorized  representative.  In  accordance  with  prevailing  rates  for  such 
employees  in  the  locality,  or,  where  a  collective-bargaining  agreement 
covers  any  such  service  employees,  in  accordance  with  the  rates  for  such 
employees  provided  for  in  such  agreement,  including  prospective  wage 
Increases  provided  for  in  such  agreement  as  a  result  of  arm's  length 
negotiations.  In  no  case  shall  such  wages  be  lower  than  the  minimum  spe¬ 
cified  In  subsection  (b). 

(2)  A  provision  specifying  the  fringe  benefits  to  be  furnished 
the  various  classes  of  service  employees,  engaged  in  the  performance  of  the 
contract  or  any  subcontract  thereunder,  as  determined  by  the  Secretary  or 
his  authorized  representative  to  be  prevailing  for  such  employees  in  the 
locality,  or,  where  a  collective-bargaining  agreement  covers  any  such  ser¬ 
vice  employees,  to  be  provided  for  in  such  agreement.  Including  prospective 
fringe  benefit  increases  provided  for  in  such  agreement  as  a  result  of 
arm's  length  negotiations.  Such  fringe  benefits  shall  Include  medical  or 
hospital  care,  pensions,  on  retirement  or  death,  compensation  for  injuries 
or  Illness  resulting  from  occupational  activity,  or  Insurance  to  provide 
any  of  the  foregoing,  unemployment  benefits,  life  Insurance,  disability  and 
sickness  Insurance,  accident  Insurance,  vacation  and  holiday  pay;  costs  of 
apprenticeship  or  other  similar  programs  and  other  bona-fide  fringe  bene¬ 
fits  not  otherwise  required  by  Federal,  State,  or  local  law  are  to  be  pro¬ 
vided  by  the  contractor  or  subcontractor.  The  obligation  under  this 
paragraph  may  be  discharged  by  furnishing  any  equivalent  combinations  of 
fringe  benefits  or  by  making  equivalent  or  differential  payments  In  cash 
under  rules  and  regulations  established  by  the  Secretary. 


(3)  A  provision  that  no  part  of  the  services  covered  by  this  Act 
will  be  performed  In  buildings  or  surroundings  or  under  working  conditions, 
provided  by  or  under  the  control  of  supervision  of  the  contractor  or  any 
subcontractor,  which  are  unsanitary  or  hazardous  or  dangerous  to  the  health 
or  safety  of  service  employees  engaged  to  furnish  the  services. 
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(4)  A  provision  that  on  the  date  a  service  employee  commences 
work  on  a  contract  to  which  this  Act  applies,  the  contractor  or  subcontrac¬ 
tor  will  deliver  to  the  employee  a  notice  of  the  compensation  required 
under  paragraphs  (1)  and  (2)  of  this  subsection,  on  a  form  prepared  by  the 
Federal  agency,  or  will  post  a  notice  of  the  required  compensation  in  a 
prominent  place  at  the  worksite. 

(5)  A  statement  of  the  rates  that  would  be  paid  by  the  Federal 
agency  to  the  various  classes  of  service  employees  if  section  5341  or  sec¬ 
tion  5332  of  title  5,  United  States  Code,  were  applicable  to  them.  The 
Secretary  shall  give  due  consideration  to  such  rates  in  making  the  wage  and 
fringe  benefit  determinations  specified  in  this  section. 

(b)(1)  No  contractor  who  enters  into  any  contract  with  the  Federal 
Government  the  principal  purpose  of  which  is  to  furnish  services  through 
the  use  of  service  employees  and  no  subcontractor  thereunder  shall  pay  any 
of  his  employees  engaged  in  performing  work  on  such  contracts  less  than  the 
minimum  wage  specified  under  section  6(a)(1)  of  the  Fair  Labor  Standards 
Act  of  1938  (29  U.S.C.  206(a)(1)),  as  amended  (52  Stat.  1060;  29  U.S.C. 

201,  et  seq.) 

(2)  The  provisions  of  sections  3,  4,  and  5  of  this  Act  (41  U.S.C. 
352-354)  shall  be  applicable  to  violations  of  this  subsection.  (P.L. 
92-473,  §1,  2,  Oct.  9,  1972,  86  Stat.  789;  P.L.  94-489,  Oct.  13,  1976,  90 
Stat.  2358§) . 

352.  VIOLATIONS,  PENALTIES 

(a)  Any  violation  of  any  of  the  contract  stipulations  required  by  sec¬ 
tion  2(a)(1)  or  (2)  or  section  2(b)  of  this  Act  (41  U.S.C.  351(a)(1),  (2), 

( b) )  shall  render  the  party  responsible  therefor  liable  for  a  sum  equal  to 
the  amount  of  any  deductions,  rebates,  refunds,  or  underpayment  of  compen¬ 
sation  due  to  any  employee  engaged  in  the  performance  of  such  contract.  So 
much  of  the  accrued  payment  due  on  the  contract  or  any  other  contract  be¬ 
tween  the  same  contractor  and  the  Federal  Government  may  be  withheld  as  is 
necessary  to  pay  such  employees.  Such  withheld  sums  shall  be  held  in  a 
deposit  fund.  On  order  of  the  Secretary,  any  compensation  which  the  head 
of  the  Federal  agency  or  the  Secretary  has  found  to  be  due  pursuant  to  this 
Act  shall  be  paid  directly  to  the  underpaid  employees  from  any  accrued 
payments  withheld  under  this  Act. 

(b)  In  accordance  with  regulations  prescribed  pursuant  to  section  4  of 
this  Act  (41  U.S.C.  353),  the  Federal  agency  head  or  the  Secretary  is 
hereby  authorized  to  carry  out  the  provisions  of  this  section. 

(c)  In  addition,  when  a  violation  is  found  of  any  contract 
stipulation,  the  contract  is  subject  upon  written  notice  to  cancellation  by 
the  contracting  agency.  Whereupon,  the  United  States  may  enter  into  other 
contracts  or  arrangements  for  the  completion  of  the  original  contract, 
charging  any  additional  cost  to  the  original  contractor.  Pub.  L.  89-286, 
§3,  Oct.  22,  1965,  79  Stat.  1035. 


353.  ENFORCEMENT  AUTHORITY 


(a)  Sections  4  and  5  of  the  Act  of  June  30,  1936  (49  Stat.  2036),  as 
amended  (41  U.S.C.  38,  39),  shall  govern  the  Secretary's  authority  co 
enforce  this  Act,  make  rules  and  regulations,  issue  orders,  hold  hearings, 
and  make  decisions  based  upon  findings  of  fact,  and  take  other  appropriate 
action  hereunder. 

(b)  The  Secretary  may  provide  such  reasonable  limitations  and  may  make 
such  rules  and  regulations  allowing  reasonable  variations,  tolerances,  and 
exceptions  to  and  from  any  or  all  provisions  of  this  Act,  other  than 
section  10  (41  U.S.C.  358),  but  only  in  special  circumstances  where  he 
determines  that  such  limitation,  variation,  tolerance,  or  exception  is 
necessary  and  proper  In  the  public  interest  or  to  avoid  the  serious 
Impairment,  of  Government  business,  and  is  In  accordance  with  the  remedial 
purpose  of  this  Act  to  protect  prevailing  labor  standards. 

(c)  No  contractor  or  subcontractor  under  a  contract,  which  succeeds  a 
contract  subject  to  this  Act  and  under  which  substantially  the  same 
services  are  furnished,  shall  pay  any  service  employee  under  such  contract 
less  than  the  wages  and  fringe  benefits,  Including  accrued  wages  and  fringe 
benefits,  and  any  prospective  Increases  in  wages  and  fringe  benefits 
provided  for  In  a  collective-bargaining  agreement  as  a  result  of  arm's 
length  negotiations,  to  which  such  service  employees  would  have  been 
entitled  If  they  were  employed  under  the  predecessor  contract;  Provided, 
that  In  any  of  the  foregoing  circumstances  such  obligations  shall  not  apply 
If  the  Secretary  finds  after  a  hearing  in  accordance  with  regulations 
adopted  by  the  Secretary  that  such  wages  and  fringe  benefits  are  sub¬ 
stantially  at  variance  with  those  which  prevail  for  services  of  a  character 
similar  In  the  locality. 

(d)  Subject  to  limitations  In  annual  appropriation  Acts  but  notwith¬ 
standing  any  other  provision  of  law,  contracts  to  which  this  Act  applies 
may.  If  authorized  by  the  Secretary,  be  for  any  term  of  years  not  exceeding 
five,  If  each  such  contract  provides  for  the  periodic  adjustment  of  wages 
and  fringe  benefits  pursuant  to  future  determinations,  issued  in  the  manner 
prescribed  In  section  2  of  this  Act  (41  U.S.C.  351)  no  less  often  than  once 
every  two  years  during  the  term  of  the  contract,  covering  the  various 
classes  of  service  employees.  P.l.  92-473,  §3,  Oct.  9,  1972,  86  Stat.  789. 

354.  LIST  OF  VIOLATORS 

(a)  The  Comptroller  General  Is  directed  to  distribute  a  list  of  all 
agencies  of  the  Government  giving  the  names  of  persons  or  firms  that  the 
Federal  agencies  or  the  Secretary  have  found  to  have  violated  this  Act. 
Unless  the  Secretary  otherwise  recommends  because  of  unusual  circumstances, 
no  contract  of  the  United  States  shall  be  awarded  to  the  persons  or  firms 
appearing  on  this  list  or  to  any  firm,  corporation,  partnership,  or 
association  In  which  such  persons  or  firms  have  a  substantial  Interest 
until  three  years  have  elapsed  from  the  date  of  publication  of  the  list 
containing  the  name  of  such  persons  or  firms.  Where  the  Secretary  does  not 
otherwise  recommend  because  of  unusual  circumstances,  he  shall,  not  later 
than  ninety  days  after  a  hearing  examiner  has  made  a  finding  of  a  violation 
of  this  Act,  forward  to  the  Comptroller  General  the  name  of  the  Individual 
or  firm  found  to  have  violated  the  provisions  of  this  act. 


(b)  If  the  accrued  payments  withheld  under  the  terms  of  the  contract 
are  insufficient  to  reimburse  all  service  employees  with  respect  to  whom 
there  has  been  a  failure  to  pay  the  compensation  required  pursuant  to  this 
Act,  the  United  States  may  bring  action  against  the  contractor,  sub¬ 
contractor,  or  any  sureties  in  any  court  of  the  competent  jurisdiction  to 
recover  the  remaining  amount  of  underpayments.  Any  sums  recovered  by  the 
United  States  shall  be  held  in  the  deposit  fund  and  shall  be  paid,  on  order 
of  the  Secretary,  directly  to  the  underpaid  employee  or  employees,  any  sum 
not  paid  to  an  employee  because  of  inability  to  do  so  within  three  years 
shall  be  covered  into  the  Treasury  of  the  United  States  as  miscellaneous 
receipts.  P.L.  92-473,  §4,  Oct.  9,  1972,  86  Stat.  790. 

355.  OVERTIME  PAY 


In  determining  any  overtime  pay  to  which  such  service  employees  are 
entitled  under  any  Federal  law,  the  regular  or  basic  hourly  rate  of  pay  of 
such  an  employee  shall  not  include  any  fringe  benefit  payments  computed 
hereunder  which  are  excluded  from  the  regular  rate  under  the  Fair  Labor 
Standards  Act  by  provisions  of  section  7(d)  thereof.  (29  U.S.C.  207(d)). 

356.  EXEMPTIONS 

This  Act  shall  not  apply  to-- 

(1)  any  contract  of  the  United  States  or  District  of  Columbia  for 
construction,  alteration  and/or  repair,  including  painting  and  decorating 
of  public  buildings  or  public  works; 

(2)  any  work  required  to  be  done  In  accordance  with  the  provisions  of 
the  Walsh-Healey  Public  Contracts  Act  (49  Stat  2086); 

(3)  any  contract  for  the  carriage  of  freight  or  personnel  by  vessel, 
airplane,  bus,  truck,  express,  railway  line  or  oil  or  gas  pipeline  where 
published  tariff  rates  are  in  effect; 

(4)  any  contract  for  the  furnishing  of  services  by  radio,  telephone, 
telegraph,  or  cable  companies,  subject  to  the  Communications  Act  of  1934; 

(5)  any  contract  for  public  utility  service,  including  electric  light 
and  power,  water,  steam,  and  gas; 

(6)  any  employment  contract  providing  for  direct  services  to  a  Federal 
agency  by  an  individual  or  individuals;  and 
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(7)  any  contract  with  the  United  States  Postal  Service,  the  principal 
purpose  of  which  is  the  operation  of  postal  contract  stations.  Pub.  L. 
89-286,  §7,  Oct.  22,  1965,  79  Stat.  1035. 

357.  DEFINITIONS 

For  the  purpose  of  this  Act-- 

(a)  "Secretary"  means  Secretary  of  Labor. 
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(b)  the  term  “service  employee"  means  any  person  engaged  in  the  per¬ 
formance  of  a  contract  entered  into  by  the  United  States  and  not  exempted 
under  section  7,  whether  negotiated  or  advertised,  the  principal  purpose  of 
which  is  to  furnish  services  in  the  United  States  (other  than  any  person 
employed  in  a  bona  fide  executive,  administrative,  or  professional 
capacity,  as  those  terms  are  defined  in  part  541  of  title  29,  Code  of 
Federal  Regulations,  as  of  Julj  30,  1976,  and  any  subsequent  revision  of 
those  regulations);  and  shall  include  all  such  persons  regardless  of  any 
contractual  relationship  that  may  be  alleged  to  exist  between  a  contractor 
or  subcontractor  and  such  persons. 

(c)  The  term  "compensation"  means  any  of  the  payments  or  fringe  bene¬ 
fits  described  in  section  2  of  this  Act  (41  U.S.C.  351). 

(d)  The  term  "United  States"  when  used  in  a  geographical  sense  shall 
include  any  State  of  the  United  States,  the  District  of  Columbia,  Puerto 
Rico,  the  Virgin  Island,  Outer  Continental  Shelf  lands  as  defined  in  the 
Outer  Continental  Shelf  Lands  Act,  American  Samoa,  Guam,  Wake  Island, 
Eniwetok  Atoll,  Kwajalein  Atoll,  Johnston  Island  and  Canton  Island,  but 
shall  not  include  any  other  territory  under  the  jurisdiction  of  the  United 
States  or  any  United  States  base  or  possession  within  a  foreign  country. 
P.L.  93-57,  §1,  July  6,  1973,  87  Stat.  140;  P.L.  94-489,  §3,  Oct.  13,  1976, 
90  Stat.  2358. 

358.  WAGES,  FRINGE  BENEFITS 

It  is  the  Intent  of  the  Congress  that  determinations  of  minimum  mone¬ 
tary  wages  and  fringe  benefits  for  the  various  classes  of  service  employees 
under  the  provision  of  paragraph  (1)  and  (2)  of  section  2  (41  U.S.C.  351) 
should  be  made  with  respect  to  a  11  contracts  subject  to  this  Act,  as  soon 
as  it  is  administratively  feasible  to  do  so.  In  any  event,  the  Secretary 
shall  make  such  determinations  with  respect  to  at  least  the  following 
contracts  subject  to  this  Act  which  are  entered  into  during  the  applicable 
fiscal  year: 

"(1)  For  the  fiscal  year  ending  June  30,  1973,  all  contracts  under 
which  more  than  twenty-five  service  employees  are  to  be  employed. 

"(2)  For  the  fiscal  year  ending  June  30,  1974,  all  contracts  under 
which  more  than  twenty  service  employees  are  to  be  employed. 

\ 

"(3)  For  the  fiscal  year  ending  June  30,  1975,  all  contracts  under 
which  more  than  fifteen  service  employees  are  to  be  employed. 

"(4)  For  the  fiscal  year  ending  June  30,  1976,  all  contracts  under 
which  more  than  ten  service  employees  are  to  be  employed. 

"(5)  On  or  after  July  1,  1976,  and  for  each  fiscal  year  thereafter, 
all  contracts  under  which  more  than  five  service  employees  are  to  be 
employed."  P.L.  92-473,  §5,  Oct.  9,  1972,  86  Stat.  790;  P.L.  94-273,  §29, 
Apr.  21,  1976,  90  Stat.  380. 
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SOCIAL  AND  ECONOMIC  PROGRAMS 


(Source:  Report  of  Commission  on  Government  Procurement;  submitted  to  the  Congress  December  1972) 


Program 

Restrictions  on  Foreign  vs  Domestic  Sources 

1.  Buy  American  Act  (1933) 

2.  Preference  for  United  States  Food.  Clothing.  and 
Fibers  (Berry  Amendment) 

3.  Preference  for  United  States  Manufacturers 

4.  Labor  Surplus  Area  Concerns  (1952) 


5.  Required  Source  for  Jewel  Bearings 

6.  Prohibition  of  Construction  of  Naval  Vessels  in 
Foreign  Shipyards 

7.  Acquisition  of  Foreign  Buses 


8.  Required  Source  for  Aluminum  Ingot 


9.  Preference  for  United  States  Manufacturers 


10.  Preference  for  United  States  Products  (Military 
Assistance  Programs) 

1 1.  International  Balance  of  Payment 
IZ  Preference  to  US  Vessels 

13.  Purchases  in  Communist  Areas 

14.  Nonuse  of  Foreign  Flag  Vessels  Engaged  in  Cuban 
and  North  Vietnam  Trade 

15.  Duty-free  Entry  of  Canadian  Supplies 

16.  Use  of  Excess  and  Near  Excess  Currency 

Restrictions  Governing  Supplier  Type  or  Location 

17.  Small  Business  Act 


18.  Prison-made  Supplies 


19.  Blind-made  Products 


20.  Prohibition  of  Price  Differential 


Employment  Opportunity  Considerations 

21.  Equal  Employment  Opportunity  (1965) 

22.  Employment  Opepings  for  Veterans 


Authority 


41  U.S.C.  lOa-IOd 

Public  Law  91-171, 
sec.  624 

16  U.S.C.  560a 

Defense  Manpower 
Policy  No.  4,  32A 
CFR  33  (Supp.  1972) 

ASPR  7-104.37 

Public  Law  91-171 
(DOD  Appropriation 
Act  of  1970).  title  IV 

Public  Law  90-500, 
(DOD  Appropriation 
Act  of  1969).  sec.  404 

ASPR  1-327,  FPR  sub¬ 
part  1-5.10 

22  U.S.C.  295a 


22  U.S.C.  2354(a) 

ASPR  6-805.2. 

FPR  1-6.8 

10  U.S.C.  2631. 

46  U.S.C.  1241 

ASPR  6-401  et  seq. 
ASPR  1-1410 


ASPR  6-605 

ASPR  6-000  et  seq. 
FPR  1-6.804-806 


Purpose 


To  provide  preference  for  domestic  materials  over 
foreign  materials. 

To  restrict  the  Department  of  Defense  from  pur¬ 
chasing  specified  classes  of  commodities  of  foreign 
origin. 

To  restrict  US  Forest  Service  from  purchasing  twine 
manufactured  from  materials  of  foreign  origin 
To  provide  preference  to  concerns  performing  in 
areas  of  concentrated  unemployment  or  under¬ 
employment. 

To  preserve  a  mobilization  base  for  manufacture  of 
jewel  bearings 

To  prohibit  use  of  appropriated  funds  for  the  con¬ 
struction  of  any  Navy  vessel  in  foreign  shipyards 

To  restrict  use  of  appropriated  funds  to  purchase, 
lease,  rent,  or  otherwise  acquire  foreign-manufac- 
tured  buses. 

To  eliminate  excess  quantity  of  aluminum  in  the 
national  stockpile. 

To  provide  preferences  for  domestic  manufacturers 
in  construction  of  diplomatic  and  consular  estab¬ 
lishments. 

To  require  the  purchase  of  US  end  products  for  the 
military  assistance  program. 

To  limit  purchase  of  foreign  end  products  and 
services  for  use  abroad 

To  require  the  shipment  cf  all  military  and  at  least 
half  of  other  goods  in  US  vessels. 

To  prohibit  acquisition  of  supplies  from  sources 
within  Communist  areas. 

To  prohibit  contractor  from  shipping  any  supplies  on 
loreign  flag  vessel  that  has  called  on  Cuban  or  North 
Vietnamese  port  after  specific  dates. 

To  further  economic  cooperation  with  Canada  and 
continental  defense 

To  provide  preference  in  award  to  bidders  willing  to 
be  paid  in  excess  or  near-excess  foreign  currency 


15  U.S.C.  631-647;  see  To  place  fair  portion  of  Government  purchases  and 
also  41  U.S.C.  252(b)  contracts  with  small  business  concerns 
and  10  U  S.C.  2301 


18  U.S.C.  4124 

41  U.S.C.  46-48 

Public  Law  83-179. 
sec.  644 


Exec.  Order  11246, 
Exec.  Order  11375 

Exec.  Order  11598, 
41  CFR  50-250. 
ASPR  12-1102 


To  require  mandatory  purchase  of  specific  supplies 
from  Federal  Prison  Industries.  Inc 

To  make  mandatory  purchase  of  products  made  by 
blind  and  other  handicapped  persons. 

To  prohibit  use  of  appropriated  funds  for  payment  of 
price  differential  on  contracts  made  to  relieve  eco¬ 
nomic  dislocation. 


To  prohibit  discrimination  in  Government  con¬ 
tracting. 

To  require  contractors  to  list  suitable  employment 
openings  with  State  employment  system  to  assist 
veterans  in  obtaining  jobs. 
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23.  Vietnam  Veterans  Readjustment  Act 
24  Convict  Labor  Act  (1905) 


Public  Law  92-540  To  give  employment  preference  to  disabled  veterans 
and  veterans  of  the  Vietnam  era. 

Exec.  Order  325A,  To  prohibit  employment  on  Government  contracts  of 
ASPR  12-201  et  seq.  persons  imprisoned  at  hard  labor. 


Wages.  Benefits,  and  Working  Conditions 

25.  Walsh-Healey  Public  Contracts  Act  (1936)  41  U.S.C.  36-45 

26.  Davis-Bacon  Act  (1931)  40  U.S.C.  276a  - 1-5 


27.  Service  Contract  Act  of  1965  (1965)  41  USC  351-357 

28.  Contract  Work  Hours  and  Safety  Standards  Act  40  U  S.C  328-332 


29.  Fair  Labor  Standards  Act  of  1938  (1938) 


29  U.S.C.  201-219 


To  prescribe  minimum  wage,  hours,  age, and  working 
conditions  for  supply  contracts 

To  prescribe  minimum  wages,  benefits  and  working 
conditions  on  construction  contracts  in  excess  of 
12,000. 

To  prescribe  wages,  fringe  benefits,  and  work  con¬ 
ditions  for  service  contracts. 

To  prescribe  eight-hour  day.  forty-hour  week,  and 
health  and  safety  standards  for  laborers  and  me¬ 
chanics  on  public  works. 

To  establish  minimum  wage  and  maximum  hours 
standards  for  employees  engaged  in  commerce  or  the 
production  of  goods  for  commerce. 


Pursuit  of  Other  National  Objectives 

30.  Officials  Not  to  Benefit 

31.  Copeland  “Anti-Kickback”  Act  (1934) 

32.  Covenant  Against  Contingent  Fees 

33.  Gratuities 

34.  Clean  Air  Act  of  1970 

35.  Release  of  Product  Information  to  Consumers 

36.  Care  of  Laboratory  Animals 

37.  Humane  Slaughter  Act 

38.  Miller  Act  (1935) 

39.  Economic  Stabilization  Act  of  1970 


41  U.S.C.  22 

18  U.S.C.  874. 

40  U.S.C.  276c 

41  CFR  1-1.500-509 
32CFR  7.104-16 

42  U.S.C.  !857h-4 
Exec.  Order  1 1566 


ASPR  7-303.44 
7  U.S.C.  1901-1906 
40  U.S.C.  270a -d 


12  U.S.C.  1904  note 


To  prohibit  members  of  Congress  from  benefiting 
from  any  Government  contract. 

To  prohibit  kickbacks  from  employees  on  public 
works. 

To  void  contract  obtained  by  broker  for  a  contingent 
fee. 

To  provide  Government  with  right  to  terminate  if 
gratuity  is  given  to  a  Government  employee  to  obtain 
contract  of  favorable  treatment. 

To  prohibit  contracting  with  a  company  convicted  of 
criminal  violation  of  air  pollution  standards. 

To  encourage  dissemination  of  Government  docu¬ 
ments  containing  product  information  of  possible  use 
to  consumers. 

To  require  humane  treatment  in  use  of  experimental 
or  laboratory  animals. 

To  purchase  meat  only  from  suppliers  who  conform 
to  humane  slaughter  standards. 

To  require  contractor  to  provide  payment  and  per¬ 
formance  bonds  on  Government  construction 
contracts. 

To  stabilize  prices,  rents,  wages,  salaries,  dividends, 
and  interest. 


CHAPTER  FIFTEEN 


LIABILITY  OF  PERSONS  MAKING  FALSE  CLAIMS 

Chapter  6 

31  USC  §231 


Any  person  not  in  the  military  or  naval  forces  of  the 
United  States,  or  in  the  militia  called  into  or  actually 
employed  in  the  service  of  the  United  States,  who 
shall  make  or  cause  to  be  made,  or  present  or  cause  to 
be  presented,  for  payment  or  approval,  to  or  by  any 
person  or  officer  in  the  civil,  military,  or  naval  service 
of  the  United  States,  any  claim  upon  or  against  the 
Government  of  the  United  States,  or  any  department 
or  officer  thereof,  knowing  such  claim  to  be  false, 
fictitious,  or  fraudulent,  or  who,  for  the  purpose  of 
obtaining  or  aiding  to  obtain  the  payment  or  approval 
of  such  claim,  makes,  uses,  or  causes  to  be  made  or 
used,  any  false  bill,  receipt,  voucher,  roll,  account, 
claim,  certificate,  affidavit,  or  deposition,  knowing 
the  same  to  contain  any  fraudulent  or  fictitious 
statement  or  entry,  or  who  enters  into  any  agreement, 
combination,  or  conspiracy  to  defraud  the  Govern¬ 
ment  of  the  United  States,  or  any  department  or 
officer  thereof,  by  obtaining  or  aiding  to  obtain  the. 
payment  or  allowance  of  any  false  or  fraudulent 
claim,  or  who,  having  charge,  possession,  custody,  or 
control  of  any  money  or  other  public  property  used  or 
to  be  used  in  the  military  or  naval  service,  who  with 
intent  to  defraud  the  United  States  or  willfully  to 
conceal  such  money  or  other  property,  delivers  or 
causes  to  be  delivered,  to  any  other  person  having 
authority  to  receive  the  same,  any  amount  of  such 
money  or  other  property  less  than  that  for  which  he 
received  a  certificate  or  took  a  receipt,  and  every 
person  authorized  to  make  or  deliver  any  certificate, 
voucher,  receipt,  or  other  paper  certifying  the  receipt 
of  arms,  ammunition,  provisions,  clothing,  or  other 


property  so  used  or  to  be  used,  who  makes  or  delivers 
the  same  to  any  other  person  without  a  full  knowledge 
of  the  truth  of  the  facts  stated  therein,  and  with  intent 
to  defraud  the  United  States,  and  every  person  who 
knowingly  purchases  or  receives  in  pledge  for  any 
obligation  or  indebtedness  from  any  soldier,  officer, 
sailor,  or  other  person  called  into  or  employed  in  the 
military  or  naval  service  any  arms,  equipments,  am¬ 
munition,  clothes,  military  stores,  or  other  public 
property,  such  soldier  sailor,  officer,  or  other  person 
not  having  the  lawful  right  to  pledge  or  sell  the  same, 
shall  forfeit  and  pay  to  the  United  States  the  sum  of 
$2,000,  and,  in  addition,  double  the  amount  of 
damages  which  the  United  States  may  have  sustained 
by  reason  of  the  doing  or  committing  such  act,  to¬ 
gether  with  the  costs  of  suit;  and  such  forfeiture  and 
damages  shall  be  sued  for  in  the  same  suit.  R.S. 
§§3490,  5438. 

Same;  Suits;  Procedure 

Chapter  6 
31  USC  §232 

(A)  The  several  district  courts  of  the  United  States, 
the  several  district  courts  of  the  Territories  of  the 
United  States,  within  whose  jurisdictional  limits  the 
person  doing  or  committing  such  act  shall  be  found, 
shall  wheresoever  such  act  may  have  been  done  or 
committed,  have  full  power  and  jurisdiction  to  hear, 
try,  and  determine  such  suit. 


CHAPTER  SIXTEEN 


"THE  ADMINISTRATIVE  DISPUTES  ACT  OF  1954" 
(The  Anti-Wunderlich  Act) 

(41  U.S.C.  §§321-322) 


§321.  LIMITATION  OF  PLEADING  CONTRACT-PROVISIONS  RELATING  TO  FINALITY; 
STANDARDS  OF  REVEIW: 

No  provision  of  any  contract  entered  into  by  the  United  States, 
relating  to  the  finality  or  conclusiveness  of  any  decision  of  the  head  of 
any  department  or  agency  or  his  duly  authorized  representative  or  board  in 
a  dispute  Involving  a  question  arising  under  such  contract,  shall  be 
pledged  In  any  suit  now  filed  or  cases  where  fraud  by  such  official  or  his 
said  representative  or  board  is  alleged:  Provided,  however,  that  any  such 
decision  shall  be  final  and  conclusive  unless  the  same  Is  fradulent  (so  in 
original.  Probably  should  read  "fraudulent"),  capricious,  or  arbitrary  or 
so  grossly  erroneous  as  necessary  to  imply  bad  faith,  or  Is  not  supported 
by  substantial  evidence.  May  11,  1954,  c.  199,  §1,  68  Stat.  81. 

§322.  CONTRACT-PROVISIONS  MAKING  DECISIONS  FINAL  ON  QUESTIONS  OF  LAW: 

No  Government  contract  shall  contain  a  provision  making  final  on  a 
question  of  law  the  decision  of  any  administrative  official, 
representative,  or  board.  May  11,  1954,  c.  199,  §2,  68  Stat.  81. 


CONTRACT  DISPUTES  ACT  OF  1978  P.L.  95-563 


(41  USC  §601) 

As  Amended  by  the  Federal  Courts  Improvement  Act  of  1982,  HR  4482. 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled.  That  this  Act  may  be  cited  as  the 
"Contracts  Disputes  Act  of  1978". 

Definitions 

Sec  2.  As  used  in  this  Act— 

(1)  the  term  "agency  head"  means  the  head  and  any  assistant  head  of  an 
executive  agency,  and  may  "upon  the  designation  by"  the  head  of  an  executive 
agency  include  the  chief  official  of  any  principal  division  of  the  agency; 

(2)  the  term  "executive  agency"  means  an  executive  department  as  defined 
in  section  101  of  title  5,  United  States  Code,  an  independent  establishment 
as  defined  by  section  104  of  title  5,  United  States  Code  (except  that  it 
shall  not  include  the  General  Accounting  Office)  a  military  department  as 
defined  by  section  102  of  title  5,  United  States  Code,  and  a  wholly  owned 
Government  corporation  as  defined  by  section  846  of  title  31,  United  States 
Code,  the  United  States  Postal  Service,  and  the  Postal  Rate  Commission; 

(3)  the  term  "contracting  officer"  means  any  person  who,  by  appointment 
in  accordance  with  applicable  regulations,  has  the  authority  to  enter  into 
and  administer  contracts  and  make  determinations  and  findings  with  respect 
thereto.  The  term  alsb  includes  the  authorized  representative  of  the 
contracting  officer,  acting  within  the  limits  of  his  authority; 

(4)  the  term  "contractor"  means  a  party  to  a  Government  contract  other 
than  the  Government; 

(5)  the  term  "Administrator"  means  the  Administrator  for  Federal 
Procurement  Policy  appointed  pursuant  to  the  Office  of  Federal  Procurement 
Policy  Act; 

(6)  the  term  "agency  board"  means  an  agency  board  of  contract  appeals 
established  under  section  8  of  this  Act;  and 

(7)  the  term  "misrepresentation  of  fact"  means  a  false  statement  of  sub¬ 
stantive  fact,  or  any  conduct  which  leads  to  a  belief  of  a  substantive  fact 
material  to  proper  understanding  of  the  matter  in  hand,  made  with  intent  to 
deceive  or  mislead. 


Appl icabil ity  of  Law 

Sec  3.  (a)  Unless  otherwise  specifically  provided  herein,  this  Act 
applies  to  any  express  or  implied  contract  (including  those  of  the  non- 
appropriated  fund  activities  described  in  sections  1346  and  1491  of  title  28, 
United  States  Code)  entered  into  by  an  executive  agency  for-- 


(1)  the  procurement  of  property,  other  than  real  property  in  being; 

(2)  the  procurement  of  services; 

(3)  the  procurement  of  construction,  alteration,  repair  or  mainte¬ 
nance  of  real  property;  or 

(4)  the  disposal  of  personal  property. 

(b)  With  respect  to  contracts  of  the  Tennessee  Valley  Authority,  the 
provisions  of  this  Act  shall  apply  only  to  those  contracts  which  contain  a 
disputes  clause  requiring  that  a  contract  dispute  be  resolved  through  an 
agency  administrative  process.  Notwithstanding  any  other  provision  of  this 
Act,  contracts  of  the  Tennessee  Valley  Authority  for  the  sale  of  fertilizer 
or  electric  power  or  related  to  the  conduct  or  operation  of  the  electric 
power  system  shall  be  excluded  from  the  Act. 

(c)  This  Act  does  not  apply  to  a  contract  with  a  foreign  government,  or 
agency  thereof,  or  international  organi zation,  or  subsidiary  body  thereof,  if 
the  head  of  the  agency  determines  that  the  application  of  the  Act  to  the 
contract  would  not  be  in  the  public  interest. 

Maritime  Contracts 

Sec  4.  Appeals  under  paragraph  g  of  section  8  and  suits  under  section 
10,  arising  out  of  maritime  contracts,  shall  be  governed  by  the  Act  of  March 
9,  1920,  as  amended  (41  Stat.  525,  as  amended;  46  U.S.C.  741-752)  or  the  Act 
of  March  3,  1925,  as  amended  (43  Stat.  1112,  as  amended;  46  U.S.C.  781-790) 
as  applicable,  to  the  extent  that  those  Acts  are  not  inconsistent  with  this 
Act. 

Fraudulent  Claims 

Sec  5.  If  a  contractor  is  unable  to  support  any  part  of  his  claim  and  it 
is  determined  that  such  inability  is  attributable  to  misreprentation  of  fact 
or  fraud  on  the  part  of  the  contractor,  he  shall  be  liable  to  the  Government 
for  an  amount  equal  to  such  unsupported  part  of  the  claim  in  addition  to  all 
costs  to  the  Government  attributable  to  the  cost  of  reviewing  said  part  of 
his  claim.  Liability  under  this  subsection  shall  be  determined  within  6 
years  of  the  commission  of  such  misrepresentation  of  fact  or  fraud. 

Decision  by  the  Contracting  Officer 

Sec  6.  (a)  All  claims  by  a  contractor  against  the  Government  relating  to 

a  contract  shall  be  in  writing  and  shall  be  submitted  to  the  contracting 
officer  for  a  decision.  All  claims  by  the  Government  against  a  contractor 
relating  to  a  contract  shall  be  the  subject  of  a  decision  by  the  contracting 
officer.  The  contracting  officer  shall  issue  his  decisions  in  writing,  and 
shall  mail  or  otherwise  furnish  a  copy  of  the  decision  to  the  contractor. 

The  decision  shall  state  the  reasons  for  the  decision  reached,  and  shall 
inform  the  contractor  of  his  rights  as  provided  in  this  Act.  Specific 
findings  of  fact  are  not  required,  but  if  made,  shall  not  be  binding  in  any 
subsequent  proceeding.  The  authority  of  this  subsection  shall  not  extend  to 
a  claim  or  dispute  for  penalties  or  forfeitures  prescribed  by  statute  or 
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regulation  which  another  Federal  agency  is  specifically  authorized  to 
administer,  settle  or  determine.  This  section  shall  not  authorize  any  agency 
head  to  settle,  compromise  or  pay  or  otherwise  adjust  any  claim  involving 
fraud. 

(b)  The  contracting  officer's  decision  on  the  claim  shall  be  final  and 
conclusive  and  not  subject  to  review  by  any  forum,  tribunal,  or  Government 
agency,  unless  an  appeal  or  suit  is  timely  commenced  as  authorized  by  this 
Act.  Nothing  in  this  Act  shall  prohibit  executive  agencies  from  including  a 
clause  in  Government  contracts  requiring  that  pending  final  decision  of  an 
appeal  or  suit,  or  final  settlement,  a  contractor  shall  proceed  diligently 
with  performance  of  the  contract  in  accordance  with  the  Contracting  Officer's 
decision. 

(c) (1)  A  contracting  Officer  shall  issue  a  decision  on  any  submitted 
claim  of  $50,000  or  less  within  sixty  days  from  his  receipt  of  a  written 
request  from  the  contractor  that  a  decision  be  rendered  within  that  period. 
For  claims  of  more  than  $50,000,  the  contractor  shall  certify  that  the  claim 
is  made  in  good  faith,  and  that  the  supporting  data  are  accurate  and  complete 
to  the  best  of  his  knowledge  and  belief,  and  that  the  amount  requested 
accurately  reflects  the  contract  adjustment  for  which  the  contractor  believes 
the  Government  is  liable. 

(2)  A  contracting  officer  shall,  within  sixty  days  of  receipt  of  a 
submitted  certified  claim  over  $50,000— 

(A)  issue  a  decision;  or 

(B)  notify  the  contractor  of  the  time  within  which  a 
decision  will  be  issued. 

(3)  The  decision  of  a  contracting  officer  on  submitted  claims  shall 
be  issued  within  a  reasonable  time,  in  accordance  with  regulations 
promulgated  by  the  agency,  taking  into  account  such  factors  as  the  size  and 
complexity  of  the  claim  and  the  adequacy  of  the  information  in  support  of 
the  claim  provided  by  the  contractor. 


(4)  A  contractor  may  request  the  agency  board  of  contract  appeals  to 
direct  a  contracting  officer  to  issue  a  decision  in  a  specified  period  of 
time,  as  determined  by  the  board,  in  the  event  of  undue  delay  on  the  part  of 
the  contracting  officer. 

(5)  Any  failure  by  the  contracting  officer  to  issue  a  decision  on  a 
contract  claim  within  the  period  required  will  be  deemed  to  be  a  decision  by 
the  contracting  officer  denying  the  claim  and  will  authorize  the  commencement 
of  the  appeal  or  suit  on  the  claim  as  otherwise  provided  in  this  Act. 

However,  in  the  event  an  appeal  or  suit  is  so  commenced  in  the  absence  of  a 
prior  decision  by  the  contracting  officer,  the  tribunal  concerned  may,  at 
its  option,  stay  the  proceedings  to  obtain  a  decision  on  the  claim  by  the 
contracting  officer. 
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Contractor's  Right  of  Appeal  to  Board  of  Contract  Appeals 

SEC  7.  Within  ninety  days  from  the  date  of  receipt  of  a  contracting 
officer's  decision  under  section  6,  the  contractor  may  appeal  such  decision 
to  an  agency  board  of  contract  appeals,  as  provided  in  section  8. 

Agency  Boards  of  Contract  Appeals 

SEC  8.  (a)(1)  Except  as  provided  in  paragraph  (2)  an  agency  board  of 
contract  appeals  may  be  established  within  an  executive  agency  when  the 
agency  head,  after  consultation  with  the  Administrator,  determines  from  a 
workload  study  that  the  volume  of  contract  claims  justifies  the  establishment 
of  a  full-time  agency  board  of  at  least  three  members  who  shall  have  no  other 
inconsistent  duties.  Workload  studies  will  be  updated  at  least  once  every 
three  years  and  submitted  to  the  Administrator. 

(2)  The  Board  of  Directors  of  the  Tennessee  Valley  Authority  may 
establish  a  board  of  contract  appeals  for  the  Authority  of  an  indeterminate 
number  of  members. 

(b) (1)  Except  as  provided  in  paragraph  (2),  the  members  of  agency  boards 
shall  be  selected  and  appointed  to  serve  in  the  same  manner  as  hearing 
examiners  appointed  pursuant  to  section  3105  title  5  of  the  United  States 
Code,  with  an  additional  requirement  that  such  members  shall  have  had  not 
fewer  than  five  years'  experience  in  public  contract  law.  Full-time  members 
of  agency  boards  serving  as  such  on  the  effective  date  of  this  Act  shall  be 
considered  qualified.  The  chairman  and  vice  chairman  of  each  board  shall  be 
designated  by  the  agency  head  from  members  so  appointed.  The  chairman  of 
each  agency  board  shall  receive  compensation  at  a  rate  equal  to  that  paid  a 
GS-18  under  the  General  Schedule  contained  in  section  5332,  United  States 
Code,  the  vice  chairman  shall  receive  compensation  at  a  rate  equal  to  that 
paid  a  GS-17  under  such  General  Schedule,  and  all  other  members  shall  receive 
compensation  at  a  rate  equal  to  that  paid  a  GS-16  under  such  General  Sched¬ 
ule.  Such  positions  shall  be  in  addition  to  the  number  of  positions  which 
may  be  placed  in  GS-16,  GS-17,  and  GS-18  of  such  General  Schedule  under 
existing  law. 

(2)  The  Board  of  Directors  of  the  Tennessee  Valley  Authority  shall 
establish  criteria  for  the  appointment  of  members  to  its  agency  board  of 
contract  appeals  established  in  subsection  (a)(2),  and  shall  designate  a 
chairman  of  such  board.  The  chairman  of  such  board  shall  receive  compensa¬ 
tion  at  a  rate  equal  to  the  daily  rate  paid  a  GS-18  under  the  General  Sched¬ 
ule  contained  in  section  5332,  United  States  Code  for  each  day  he  is  engaged 
in  the  actual  performance  of  his  duties  as  a  member  of  such  board.  All  other 
members  of  such  board  shall  receive  compensation  at  a  rate  equal  to  the  daily 
rate  paid  a  GS-16  under  such  General  Schedule  for  each  day  they  are  engaged 
in  the  actual  performance  of  their  duties  as  members  of  such  board. 

(c)  If  the  volume  of  contract  claims  is  not  sufficient  to  justify  an 
agency  board  under  subsection  (a)  or  if  he  otherwise  considers  it  appropri¬ 
ate,  any  agency  head  shall  arrange  for  appeals  from  decisions  by  contracting 
officers  of  his  agency  to  be  decided  by  a  board  of  contract  appeals  of 
another  executive  agency.  In  the  event  an  agency  head  is  unable  to  make  such 
an  arrangement  with  another  agency,  he  shall  submit  the  case  to  the  Adminis- 
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an  arrangement  with  another  agency,  he  shall  submit  the  case  to  the  Adminis¬ 
trator  for  placement  with  an  agency  board.  The  provisions  of  this  sub¬ 
section  shall  not  apply  to  the  Tennessee  Valley  Authority. 

(d)  Each  agency  board  shall  have  jurisdiction  to  decide  any  appeal  from 
a  decision  of  a  contracting  officer  (1)  relating  to  a  contract  made  by  its 
agency,  and  (2)  relating  to  a  contract  made  by  any  other  agency  when  such 
agency  or  the  Administrator  has  designated  the  agency  board  to  decide  the 
appeal.  In  exercising  this  jurisdiction,  the  agency  board  is  authorized  to 
grant  any  relief  that  would  be  available  to  a  litigant  asserting  a  contract 
claim  in  the  Claims  Court. 

(e)  An  agency  board  shall  provide,  to  the  fullest  extent  practicable, 
informal,  expeditious,  and  inexpensive  resolution  of  disputes,  and  shall 
issue  a  decision  in  writing  or  take  other  appropriate  action  on  each  appeal 
submitted,  and  shall  mail  or  otherwise  furnish  a  copy  of  the  decision  to  the 
contractor  and  the  contracting  officer. 

(f)  The  rules  of  each  agency  board  shall  include  a  procedure  for  the 
accelerated  disposition  of  any  appeal  from  a  decision  of  a  contracting 
officer  where  the  amount  in  dispute  is  $50,000  or  less.  The  accelerated 
procedure  shall  be  applicable  at  the  sole  election  of  only  the  contractor. 
Appeals  under  the  accelerated  procedure  shall  be  resolved,  whenever  possible, 
within  one  hundred  and  eighty  days  from  the  date  the  contractor  elects  to 
utilize  such  procedure^ 

(g) (1)  The  decision  of  an  agency  board  of  contract  appeals  shall  be 
final,  except  that-- 

(A)  a  contractor  may  appeal  such  a  decision  to  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit  within  one  hundred  twenty  days  after 
the  date  of  receipt  of  a  copy  of  such  decision,  or 

(B)  the  agency  head,  if  he  determines  that  an  appeal  should  be 
taken,  and  with  the  prior  approval  of  the  Attorney  General,  transmits  the 
decision  of  the  board  of  contract  appeals  to  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit  for  judicial  review,  under  section  1295  of 
title  28,  United  States  Code,  as  amended  herein,  within  one  hundred  and 
twenty  days  from  the  date  of  the  agency's  receipt  of  a  copy  of  the  board's 
decision. 

(2)  Notwithstanding  the  provisions  of  paragraph  (1),  the  decision  of 
the  board  of  contract  appeals  of  the  Tennessee  Valley  Authority  shall  be 
final ,  except  that-- 

(A)  a  contractor  may  appeal  such  a  decision  to  a  United  States 
district  court  pursuant  to  the  provisions  of  section  1337  of  title  28,  United 
States  Code  within  one  hundred  twenty  days  after  the  date  of  receipt  of  a 
copy  of  such  decision,  or 

(B)  The  Tennessee  Valley  Authority  may  appeal  the  decision  to  a 
United  States  district  court  pursuant  to  the  provisions  of  section  1337  of 
title  28,  United  States  Code,  within  one  hundred  twenty  days  after  the  date 
of  the  decision  in  any  case. 


(h)  Pursuant  to  the  authority  conferred  under  the  Office  of  Federal 
Procurement  Policy  Act,  the  Administrator  is  authroized  and  directed,  as  may 
be  necessary  or  desirable  to  carry  out  the  provisions  of  this  Act,  to  issue 
guidelines  with  respect  to  criteria  for  the  establishment,  functions,  and 
procedures  of  the  agency  boards  (except  for  a  board  established  by  the 
Tennessee  Valley  Authority). 

(1)  Within  one  hundred  and  twenty  days  from  the  date  of  enactment  of  this 
Act,  all  agency  boards,  except  that  of  the  Tennessee  Valley  Authority,  of 
three  or  more  full-time  members  shall  develop  workload  studies. 

Small  Claims 

SEC  9.  (a)  The  rules  of  each  agency  board  shall  include  a  procedure  for 
the  expedited  disposition  of  any  appeal  from  a  decision  of  a  contracting 
officer  where  the  amount  in  dispute  if  $10,000  or  less.  The  small  claims 
procedure  shall  be  applicable  at  the  sole  election  of  the  contractor. 

(b)  The  small  claims  procedure  shall  provide  for  simplified  rules  of 
procedure  to  facilitate  the  decision  of  any  appeal  thereunder.  Such  appeals 
may  be  decided  by  a  single  member  of  the  agency  board  with  such  concurrences 
as  may  be  provided  by  rule  or  regulation. 

(c)  Appeals  under  the  small  claims  procedure  shall  be  resolved,  whenever 
possible,  within  one  hundred  twenty  days  from  the  date  on  which  the  contrac¬ 
tor  elects  to  utilize  such  procedure. 

(d)  A  decision  against  the  Government  or  the  contractor  reached  under  the 
small  claims  procedure  shall  be  final  and  conclusive  and  shall  not  be  set 
aside  except  in  cases  of  fraud. 

(e)  Administrative  determinations  and  final  decisions  under  this  section 
shall  have  no  value  as  precedent  for  future  cases  under  this  Act. 

(f)  The  Administrator  is  authorized  to  review  at  least  every  three  years, 
beginning  with  the  third  year  after  the  enactment  of  the  Act,  the  dollar 
amount  defined  in  section  9(a)  as  a  small  claim,  and  based  upon  economic 
indexes  selected  by  the  Administrator  adjust  that  level  accordingly. 

Actions  in  Court;  Judicial  Review  of  Board  Decisions 

SEC  10(a)(1).  Except  as  provided  in  paragraph  (2),  and  in  lieu  of 
appealing  the  decision  of  the  contracting  officer  under  section  6  to  an 
agency  board,  a  contractor  may  bring  an  action  directly  on  the  claim  in  the 
United  States  Claims  Court,  notwithstanding  any  contract  provision, 
regulation,  or  rule  of  law  to  the  contrary. 

(2)  In  the  case  of  an  action  against  the  Tennessee  Valley  Authority, 
the  contractor  may  only  bring  an  action  directly  on  the  claim  in  a  United 
States  district  court  pursuant  to  section  1337  of  title  28,  United  States 
Code,  nowithstanding  any  contract  provision,  regulation,  or  rule  of  law  to 
the  contrary. 
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(3)  Any  action  under  paragraph  (1)  or  (2)  shall  be  filed  within 
twelve  months  from  the  date  of  the  receipt  by  the  contractor  of  the  decision 
of  the  contracting  officer  concerning  the  claim,  and  shall  proceed  de  novo 
in  accordance  with  the  rules  of  the  appropriate  court. 

(b)  In  the  event  of  an  appeal  by  a  contractor  or  the  Government  from  a 
decision  of  any  agency  board  pursuant  to  section  8,  notwithstanding  any 
contract  provision,  regulation,  or  rules  of  law  to  the  contrary,  the  decision 
of  the  agency  board  on  any  question  of  law  shall  not  be  final  or  conclusive, 
but  the  decision  on  any  question  of  fact  shall  be  final  and  conclusive  and 
shall  not  be  set  aside  unless  the  decision  is  fraudulent,  or  arbitrary,  or 
capricious,  or  so  grossly  erroneous  as  to  necessarily  imply  bad  faith,  or  if 
such  decision  is  not  supported  by  substantial  evidence. 

(c)  In  any  appeal  by  a  contractor  or  the  Government  from  a  decision  of  an 
agency  board  pursuant  to  section  8,  the  court  may  render  an  opinion  and 
judgment  and  remand  the  case  for  further  action  by  the  agency  board  or  by 
the  executive  agency  as  appropriate,  with  such  direction  as  the  court 
considers  just  and  proper. 

(d)  If  two  or  more  suits  arising  from  one  contract  are  filed  in  the 
Claims  Court  and  one  or  more  agency  boards,  for  the  convenience  of  parties 
or  witnesses  or  in  the  interest  of  justice,  the  Claims  Court  may  order  the 
consolidation  of  such  suit  in  the  court  or  transfer  any  suits  to  or  among 
the  agency  boards  involved. 

(e)  In  any  suit  filed  pursuant  to  this  Act  involving  two  or  more  claims, 
counterclaims,  cross-claims,  or  third-party  claims,  and  where  a  portion  of 
one  such  claim  can  be  divided  for  purposes  of  decision  or  judgment,  and  in 
any  such  suit  where  miltiple  parties  are  involved,  the  court,  whenever  such 
action  is  appropriate,  may  enter  a  judgment  as  to  one  or  more  but  fewer  than 
all  of  the  claims,  portions  thereof,  or  parties. 

Subpoena,  Discovery,  and  Deposition 

,  SEC  11.  A  member  of  an  agency  board  of  contract  appeals  may  administer 
oaths  to  witnesses,  authorize  depositions  and  discovery  proceedings,  and 
require  by  subpoena  the  attendance  of  witnesses,  and  production  of  books  and 
papers,  for  the  taking  of  testimony  or  evidence  by  deposition  or  in  the 
hearing  of  an  appeal  by  the  agency  board.  In  case  of  contumacy  or  refusal  to 
obey  a  subpoena  by  a  person  who  resides,  is  found,  or  transacts  business 
within  the  jurisdiction  of  the  United  States  district  court,  the  court,  upon 
application  of  the  agency  board  through  the  Attorney  General,  or  upon 
application  by  the  board  of  contract  appeals  of  the  Tennessee  Valley 
Authority,  shall  have  jurisdiction  to  issue  the  person  an  order  requiring  him 
to  appear  before  the  agency  board  or  a  member  thereof,  to  produce  evidence  or 
to  give  testimony,  or  both.  Any  failure  of  any  such  person  to  obey  the  order 
of  the  court  may  be  punished  by  the  court  as  a  contempt  thereof. 

Interest 

SEC  12.  Interest  on  amounts  found  due  contractors  on  claims  shall  be 
paid  to  the  contractor  from  the  date  the  contracting  officer  receives  the 
claim  pursuant  to  section  6(a)  from  the  contractor  until  payment  thereof. 


The  interest  provided  for  in  this  section  shall  be  paid  at  the  rate 
established  by  the  Secretary  of  the  Treasury  pursuant  to  Public  Law  92-41 
(85  Stat.  97)  for  the  Renegotiation  Board. 

Appropriations 

SEC  13.  (a)  Any  judgment  against  the  United  States  on  a  claim  under  this 
Act  shall  be  paid  promptly  in  accordance  with  the  procedures  provided  by 
section  1302  of  the  Act  of  July  1956  (70  Stat.  694,  as  amended;  31  USC  724a). 

(b)  Any  monetary  award  to  a  contractor  by  an  agency  board  of  contract 
appeals  shall  be  paid  promptly  in  accordance  with  the  procedures  contained  in 
subsection  (a)  above. 

(c)  Payments  made  pursuant  to  subsections  (a)  and  (b)  shall  be  reimbursed 
to  the  funds  provided  by  section  1302  of  the  Act  of  July  27,  1956,  (70  Stat. 
694,  as  amended;  31  U.S.C.  724a)  by  the  agency  whose  appropriations  were  used 
for  the  contract  out  of  available  funds  or  by  obtaining  additional  appropria¬ 
tions  for  such  purposes. 

(d) (1)  Notwithstanding  the  provisions  of  subsection  (a)  through  (c),  any 
judgment  against  the  Tennessee  Valley  Authority  on  a  claim  under  this  Act 
shall  be  paid  promptly  in  accordance  with  the  provisions  of  section  9(b)  of 
the  Tennessee  Valley  Authority  act  of  1933  (16  U.S.C.  831(h)). 

(2)  Notwithstanding  the  provisions  of  subsection  (a)  through  (c),  any 
monetary  award  to  a  contractor  by  the  board  of  contract  appeals  for  the 
Tennessee  Valley  Authority  shall  be  paid  in  accordance  with  the  provisions  of 
section  9(b)  of  the  Tennessee  Valley  Authority  Act  of  1933  (16  U.S.C. 

831(h)). 

Amendments  and  Repeals 

SEC  14.  (a)  The  first  sentence  of  section  1346(a)(2)  of  title  28,  United 
States  Code,  is  amended  by  inserting  before  the  period  a  comma  and  the 
following;  "except  that  the  district  courts  shall  not  have  jurisdiciton  of 
any  civil  action  or  claim  against  the  United  States  founded  upon  any  express 
or  implied  contract  with  the  United  States  or  for  liquidated  or  unliquidated 
damages  in  cases  not  sounding  in  tort  which  are  subject  to  sections  8(g)(1) 
and  10(a)(1)  of  the  Contract  Disputes  Act  of  1978". 

(b)  Section  2401(a)  of  title  28,  United  States  Code,  is  amended  by 
striking  out  "Every"  at  the  beginning  and  inserting  in  lieu  thereof  "Except 
as  provided  by  the  Contract  Disputes  Act  of  1978,  every". 

(c)  Section  1302  of  the  Act  of  July  27,  1956,  as  amended  (70  Stat.  694, 
as  amended;  31  U.S.C.  724a),  is  amended  by  adding  after  "2677  of  title  28" 
the  words  "and  decisions  of  boards  of  contract  appeals". 

(d)  Section  2414  of  title  28,  United  States  Code,  is  amended  by  striking 
out  "Payment"  at  the  beginning  and  inserting  in  lieu  thereof  "Except  as 
provided  by  the  Contract  Disputes  Act  of  1978,  payment". 


(e)  Section  2517(a)  or  title  28,  United  States  Code,  is  amended  by 
striking  out  "Every"  at  the  beginning  and  inserting  in  lieu  thereof  "Except 
as  provided  by  the  Contract  Disputes  Act  of  1978,  every". 

(f)  Section  2517(b)  of  title  28,  United  States  Code,  is  amended  by 
inserting  after  "case  or  controversy"  the  following:  ",  unless  the  judgment 
is  designated  a  partial  judgment,  in  which  event  only  the  matters  described 
therein  shall  be  discharged,". 

(g)  There  shall  be  added  to  subsection  (c)  of  section  5108  of  title  5, 
United  States  Code,  a  paragraph  (17)  reading  as  follows: 

"(17)  the  heads  of  executive  departments  or  agencies  in  which  boards 
of  contract  appeals  are  established  pursuant  to  the  Contract  Disputes  Act  of 
1978,  and  subject  to  the  standards  and  procedures  prescribed  by  this  chapter, 
but  without  regard  to  subsection  (d)  of  this  section,  may  place  additional 
positions,  not  to  exceed  seventy  in  number,  in  GS-16,  6S-17,  and  GS-18  for 
the  independent  quasi-judicial  determination  of  contract  disputes,  with  the 
allocation  of  such  positions  among  such  executive  departments  and  agencies 
determined  by  the  Administrator  for  Federal  Procurement  Policy  on  the  basis 
of  relative  case  load." 

(h) (1)  Section  2510  of  title  28,  United  States  Code,  is  amended  by— 

(A)  inserting  "(a)"  immediately  before  such  section;  and 

(B)  adding  the  following  new  subsection  at  the  end  thereof: 

"(b)(1)  The  head  of  any  executive  department  or  agency  may, 
with  the  prior  approval  of  the  Attorney  General,  refer  to  the  Court  of  Claims 
for  judicial  review  any  final  decision  rendered  by  a  board  of  contract 
appeals  pursuant  to  the  terms  of  any  contract  with  the  United  States  awarded 
by  that  department  or  agency  which  such  head  of  such  department  or  agency  has 
concluded  is  not  entitled  to  finality  pursuant  to  the  review  standards 
specified  in  section  10(b)  of  the  Contract  Disputes  Act  of  1978.  The  head  of 
each  executive  department  or  agency  shall  make  any  referral  under  this 
section  within  one  hundred  and  twenty  days  of  the  receipt  of  a  copy  of  the 
final  appeal  decision. 

(2)  The  Court  of  Claims  shall  review  the  matter  referred 
in  accordance  with  the  standards  specified  in  section  10(b)  of  the  Contracts 
Disputes  Act  of  1978.  The  Court  shall  proceed  with  judicial  review  on  the 
administrative  record  made  before  the  board  of  contract  appeals  on  matters  so 
referred  as  in  other  cases  pending  in  such  court,  shall  determine  the  issue 
of  finality  of  the  appeal  decision,  and  shall,  as  appropriate,  render  judg¬ 
ment  thereon,  take  additional  evidence,  or  remand  the  matter  pursuant  to  the 
authority  specified  in  section  1491  of  this  title." 

( 2 ) ( A)  The  section  heading  of  such  section  is  amended  to  read  as 

follows: 

"SEC  2510.  Referral  of  cases  by  the  Comptroller  General  or  the  head  of 
an  executive  department  or  agency." 


wrrmTTV 

l  4  v  *  *  *  •»  * 


A.'-”.v. 


■:-i 


(B)  The  items  relating  to  section  2510  in  the  table  of  sections 
for  chapter  165  of  title  28,  United  States  Code,  is  amended  to  read  as 
f ol 1 ows : 

"2510.  Referral  of  cases  by  the  Comptroller  General  or  the  head  of  an 
executive  department  or  agency." 

(i)  Section  1491  of  title  28,  United  States  Code,  is  amended  by  adding 
the  following  sentence  at  the  end  of  the  first  paragraph:  "The  Court  of 
Claims  shall  have  jurisdiction  to  render  judgment  upon  any  claim  by  or 
against,  or  dispute  with,  a  contractor  arising  under  the  Contract  Disputes 
Act  of  1978." 


Severabil ity  Clause 

SEC  15.  If  any  provision  of  this  Act,  or  the  application  of  such 
provision  to  any  person  or  circumstances,  is  held  invalid,  the  remainder  of 
this  Act,  or  the  application  of  such  provision  to  persons  or  circumstances 
other  than  those  to  which  it  is  held  invalid,  shall  not  be  affected  thereby. 

Effective  Date  of  Act 

SEC  16.  This  Act  shall  apply  to  contracts  entered  into  one  hundred 
twenty  days  after  the  date  of  enactment.  Notwithstanding  any  provision  in  a 
contract  made  before  the  effective  date  of  this  Act,  the  contractor  may  elect 
to  proceed  under  this  Act  with  respect  to  any  claim  pending  then  before  the 
contracting  officer  or  initiated  thereafter. 

Designated  HR  11002,  95th  Congress,  enacted  21  Oct.  1978,  Signed  2  Nov. 
1978. 
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EQUAL  ACCESS  TO  JUSTICE  ACT 
(5  USC  504) 


COSTS  AND  FEES  OF  PARTIES 

(a) (1)  An  agency  that  conducts  an  adversary  adjudication  shall  award, 
to  a  prevailing  party  other  than  the  United  States,  fees  and  other  expenses 
incurred  by  that  party  in  connection  with  that  proceeding,  unless  the  adju¬ 
dicative  officer  of  the  agency  finds  that  the  position  of  the  agency  as  a 
party  to  the  proceeding  was  substantally  justified  or  that  special  cir¬ 
cumstances  make  an  award  unjust. 

(2)  A  party  seeking  an  award  of  fees  and  other  expenses  shall,  within 
thirty  days  of  a  final  disposition  in  the  adversary  adjudication,  submit  to 
the  agency  an  application  which  shows  that  the  party  is  a  prevailing  party 
and  is  eligible  to  receive  an  award  under  this  section,  and  the  amount 
sought,  including  an  itemized  statement  from  any  attorney,  agent  or  expert 
witness  representing  or  appearing  in  behalf  of  the  party  stating  the  actual 
time  expended  and  the  rate  at  which  fees  and  other  expenses  were  computed. 
The  party  shall  also  allege  that  the  position  of  the  agency  was  not 
substantially  justified. 

(3)  The  adjudicative  officer  of  the  agency  may  reduce  the  amount  to  be 
awarded,  or  deny  an  award,  to  the  extent  that  the  party  during  the  course 
of  the  proceedings  engaged  in  conduct  which  unduly  and  unreasonably 
protracted  the  final  resolution  of  the  matter  in  controversy.  The  decision 
of  the  adjudicative  officer  of  the  agency  under  this  section  shall  be  made 
a  part  of  the  record  containing  the  final  decision  of  the  agency  and  shall 
Include  written  findings  and  conclusions  and  the  reason  or  basis  therefor. 

(b) (1)  For  the  purposes  of  this  section-- 

(A)  "fees  and  other  expenses"  Includes  the  reasonable  expenses  of 
expert  witnesses,  the  reasonable  cost  of  any  study,  analysis,  engineering 
report,  test,  or  project  which  is  found  by  the  agency  to  be  necessary  for 
the  preparation  of  the  party's  case,  and  reasonable  attorney  or  agent  fees 
(The  amount  of  fees  awarded  under  this  section  shall  be  based  upon  pre¬ 
vailing  market  rates  for  the  kind  and  quality  of  the  services  furnished, 
except  that  (i)  no  expert  witness  shall  be  compensated  at  a  rate  in  excess 
of  the  highest  rate  of  compensation  for  expert  witnesses  paid  by  the  agency 
Involved,  and  (ii)  attorney  or  agent  fees  shall  not  be  awarded  in  excess  of 
$75  per  hour  unless  the  agency  determines  by  regulation  that  an  increase  in 
the  cost  of  living  or  a  special  factor,  such  as  the  limited  availability  of 
qualified  attorneys  or  agents  for  the  proceedings  involved,  justifies  a 
higher  fee)i 

(B)  "party"  means  a  party,  as  defined  in  section  551(3)  of  this  title 
which  is  an  individual,  partnership,  corporation,  association,  or  public  or 
private  organization  other  than  an  agency,  but  excludes  (1)  any  individual 
whose  net  worth  exceeded  $1,000,000  at  the  time  the  adversary  adjudication 
was  Initiated,  and  any  sole  owner  of  an  unincorporated  business,  or  any 
partnership,  corporation,  association,  or  organization  whose  net  worth 
exceeded  $5,000,000  at  the  time  the  adversary  adjudication  was  inititated. 
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except  that  an  organization  described  in  section  501(c)(3)  of  the  Internal 
Revenue  Code  of  1954  (26  U.S.C.  501(c)(3))  exempt  from  taxation  under  sec¬ 
tion  501(a)  of  the  Agricultural  Marketing  Act  (12  U.S.C.  1141j(a)),  may  be 
a  party  regardless  of  the  net  worth  of  such  organization  or  cooperative 
association,  and  (ii)  any  sole  owner  of  an  unincorporated  business,  or  any 
partnership,  corporation,  association,  or  organization,  having  more  than 
500  employees  at  the  time  the  adversary  adjudication  was  initiated; 

(C)  "adversary  adjudication"  means  an  adjudication  under  section  554 
of  this  title  in  which  the  position  of  the  United  States  is  represented  by 
counsel  or  otherwise,  but  excludes  an  adjudication  for  the  purpose  of 
establishing  or  fixing  a  rate  or  for  the  purpose  of  granting  or  renewing  a 
1 1  cense;  and 

(D)  "adjudicative  officer"  means  the  deciding  official,  without  regard 
to  whether  the  official  is  designated  as  an  administrative  law  judge,  a 
hearing  officer  or  examiner,  or  otherwise,  who  presided  at  the  adversary 
adjudication. 

(2)  Except  as  otherwise  provided  in  paragraph  (1),  the  definitions  pro¬ 
vided  in  section  551  of  this  title  apply  to  this  section. 

(c) (1)  After  consultation  with  the  Chairman  of  the  Administrative 
Conference  of  the  United  States,  each  agency  shall  by  rule  establish  uni¬ 
form  procedures  for  the  submission  and  consideration  of  applications  for  an 
award  of  fees  and  other  expenses.  If  a  court  reviews  the  underlying  deci¬ 
sion  of  the  adversary  adjudication,  an  award  for  fees  and  other  expenses 
may  be  made  only  pursuant  to  section  2412(d)(3)  of  title  28,  United  States 
Code. 

(2)  A  party  dissatisfied  with  the  fee  determination  made  under  subsec¬ 
tion  (a)  may  petition  for  leave  to  appeal  to  the  court  of  the  United  States 
having  jurisdiction  to  review  the  merits  of  the  underlying  decision  of  the 
agency  adversary  adjudication.  If  the  court  denies  the  petition  for  leave 
to  appeal,  no  appeal  may  be  taken  from  the  denial.  If  the  court  grants  the 
petition,  it  may  modify  the  determination  only  if  it  finds  that  the  failure 
to  make  an  award,  or  the  calculation  of  the  amount  of  the  award,  was  an 
abuse  of  discretion. 

(d) (1)  Fees  and  other  expenses  awarded  under  this  section  may  be  paid 
by  any  agency  over  which  the  party  prevails  from  any  funds  made  available 
to  the  agency,  by  appropriation  or  otherwise,  for  such  purpose.  If  not 
paid  by  any  agency,  the  fees  and  other  expenses  shall  be  paid  in  the  same 
manner  as  the  payment  of  final  judgement  Is  made  pursuant  to  sections  2414 
of  title  28,  United  States  Code. 

(2)  There  Is  authorized  to  be  appropriated  to  each  agency  for  each  of 
the  fiscal  years  1982,  1983,  and  1984,  such  sums  as  may  be  necessary  to  pay 
fees  and  other  expenses  awarded  under  this  section  In  such  fiscal  years. 

(e)  The  Chairman  of  the  Administrative  Conference  of  the  United 
States,  after  consultation  with  the  Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration,  shall  report  annually  to  the  Congress  on  the 
amount  of  fees  and  other  expenses  awarded  during  the  preceding  fiscal  year 
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pursuant  to  this  section.  The  report  shall  describe  the  number,  nature, 
and  amount  of  the  awards,  the  claims  involved  in  the  controversy,  and  any 
other  relevant  information  which  may  aid  the  Congress  in  evaluating  the 
scope  and  impact  of  such  awards.  Each  agency  shall  provide  the  Chairman 
with  such  information  as  is  necessary  for  the  Chairman  to  comply  with  the 
requirements  of  this  subsection.  P.L.  96-481,  Oct.  21,  1980,  94  Stat. 
2326. 


CHAPTER  SEVENTEEN 


THE  TUCKER  ACT 
28  USC,  *1491 ,  et  seq. 


Sections 

1491.  Claims  against  United  States  generally;  actions  involving 
Tennessee  Valley  Authority. 

1492.  Congressional  reference  cases. 

1494.  Accounts  of  officers,  agents  or  contractors. 

1495.  Damages  for  unjust  conviction  and  imprisonment;  Claims  ayainst 
United  States. 

1496.  Disbursing  Officers'  claims. 

1497.  Oyster  growers'  damages  from  dredging  operations. 

1498.  Patent  and  copyright  cases. 

1499.  Penalties  imposed  against  contractors  under  eight  hour  law. 

1500.  Pendency  of  Claims  in  other  courts. 

1501.  Pensions. 

1502.  Treaty  cases. 

1503.  Set-offs. 

1504.  Tort  claims. 

1505.  Indian  claims. 

1506.  Transfer  to  cure  defect  of  jurisdiction. 

§1491.  CLAIMS  AGAINST  UNITED  STATES  GENERALLY;  ACTIONS  INVOLVING  TENNESSEE 
VALLEY  AUTHORITY. 

The  United  States  Claims  Court  shall  have  jurisdiction  to  render 
judgement  upon  any  claim  against  the  United  States  founded  either  upon  the 
Constititution,  or  any  Act  of  Congress,  or  any  regulation  of  an  executive 
department,  or  upon  any  express  or  implied  contract  with  the  United  States, 
or  for  liquidated  or  unliquidated  damages  in  cases  not  sounding  in  tort. 

For  the  purpose  of  this  paragraph,  an  express  or  implied  contract  with  the 
Army  and  Air  Force  Exchange  Service,  Navy  Exchange,  Marine  Corps  Exchanges, 
Coast  Guard  Exchanges,  or  Exchange  Councils  of  the  National  Aeronautics  and 
Space  Administration  shall  be  considered  an  express  or  implied  contract 
with  the  United  States.  (2)  To  provide  an  entire  remedy  and  to  complete 
the  relief  afforded  by  the  judgment,  the  court  may,  as  an  incident  of  and 
collateral  to  any  such  judgement,  issue  orders  directing  restoration  to 
office  or  position,  placement  in  appropriate  duty  or  retirement  status,  and 
correction  of  applicable  records  and  such  orders  may  be  issued  to  any 
appropriate  official  of  the  United  States.  In  any  case  within  its 
jurisdiction,  the  court  shall  have  the  power  to  remand  appropriate  matters 
to  any  administrative  or  executive  body  or  official  with  such  direction  as 
it  may  deem  proper  and  just.  The  Claims  Court  shall  have  jurisdiction  to 
render  judgment  upon  any  claim  by  or  against,  or  dispute  with,  a  contractor 
arising  under  section  10(a)(1)  of  the  Contract  Disputes  Act  of  1978.  (3) 

To  afford  complete  relief  on  any  contract  claim  brought  before  the  contract 
is  awarded,  the  court  shall  have  exclusive  jurisdiction  to  grant  declaratory 
judgments  and  such  equitable  and  extraordinary  relief  as  it  deems  proper, 


including  but  not  limited  to  injunctive  relief.  In  exercising  this 
jurisdiction,  the  court  shall  give  due  regard  to  the  interests  of  national 
defense  and  national  security. 

(b)  Nothing  herein  shall  be  construed  to  give  the  United  States  Court 
jurisdiction  of  any  civil  action  within  the  exclusive  jurisdiction  of  the 
Court  of  International  Trade,  or  of  any  action  against,  or  founded  on 
actions  of,  the  Tennessee  Valley  Authority,  nor  to  amend  or  modify  the  pro¬ 
visions  of  the  Tennessee  Valley  Authority  Act  of  1933,  as  amended,  with 
respect  to  suits  by  or  against  the  Authority.  As  amended  Nov.  1,  1978, 

Pub.  L.  95-563,  §14(i),  92  Stat.  2391;  Oct.  10,  1980,  Pub.  L.  96-417, 

Title  V,  §509,  94  Stat.  1743. 

§1492.  CONGRESSIONAL  REFERENCE  CASES. 

Any  bill,  except  a  bill  for  a  pension,  may  be  referred  by  either  House 
of  Congress  to  the  chief  judge  of  the  United  States  Claims  Court  for  a 
report  in  conformity  with  section  2509  of  this  title.  As  amended  Oct.  15, 
1966,  Pub.  L.  89-681,  §1,  80  Stat.  958. 

§1493.  REPEALED.  July  28,  1953,  c.  253,  g8,  67  Stat.  226. 

§1494.  ACCOUNTS  OF  OFFICERS,  AGENTS,  OR  CONTRACTORS. 

The  United  States  Claims  Court  shall  have  jurisdiction  to  determine 
the  amount,  if  any,  due  to  or  from  the  United  States  by  reason  of  any 
unsettled  account  of  any  officer  or  agent  of,  or  contractor  with,  the 
United  States,  or  a  guarantor,  surety  or  personal  representative  of  any 
such  officer,  agent,  or  contractor,  and  to  render  judgement  thereof  where- 

(1)  Claimant  or  the  person  he  represents  has  applied  to  the  proper 
department  of  the  Government  for  settlement  of  the  account; 

(2)  three  years  have  elapsed  from  the  date  of  such  application  without 
settlement;  and 

(3)  no  suit  upon  the  same  has  been  brought  by  the  United  States.  As 
amended  July  28,  1953,  c.  253,  §9,  67  Stat.  226;  Sept.  3,  1954,  c.  1263, 
§44(c),  68  Stat.  1242. 

§1495.  DAMAGES  FOR  UNJUST  CONVICTION  AND  IMPRISONMENT:  CLAIM  AGAINST 
UNITED  STATES. 

The  United  States  Claims  Court  shall  have  jurisdiction  to  render 
judgement  upon  any  claim  for  damages  by  any  person  unjustly  convicted  of  an 
offense  against  the  United  States  and  imprisoned.  June  25,  1948,  c.  646, 

62  Stat.  941. 

§1496.  DISBURSING  OFFICERS'  CLAIMS. 

The  United  States  Claims  Court  shall  have  jurisdiction  to  render 
judgement  upon  any  claim  by  a  disbursing  officer  of  the  United  States  or  by 
his  administrator  or  executor  for  relief  from  responsibility  for  loss,  in 
line  of  duty,  of  Government  funds,  vouchers,  records  or  other  papers  in  his 
charge.  June  25,  1948,  c.  646,  62  Stat.  941. 


§1497.  OYSTER  GROWERS,  DAMAGES  FROM  DREDGING  OPERATIONS. 


The  United  States  Claims  Court  shall  have  jurisdiction  to  render 
judgment  upon  any  claim  for  damages  to  oyster  growers  on  private  or  leased 
lands  or  bottoms  arising  from  dredging  operations  or  use  of  other  machinery 
and  equipment  in  making  river  and  harbor  improvements  authorized  by  Act  of 
Congress.  June  25,  1948,  c.  646,  62  Stat.  941. 

§1498.  PATENT  AND  COPYRIGHT  CASES. 

(a)  Whenever  an  invention  described  in  and  covered  by  a  patent  of  the 
United  States  is  used  or  manufactured  by  or  for  the  United  States  without 
license  of  the  owner  thereof  or  lawful  right  to  use  or  manufacture  the 
same,  the  owner’s  remedy  shall  be  by  action  against  the  United  States  in 
the  United  States  Claims  Court  for  recovery  of  his  reasonable  and  entire 
compensation  for  such  use  and  manufacture. 

For  the  purposes  of  this  section,  the  use  or  manufacture  of  an 
invention  described  in  and  covered  by  a  patent  of  the  United  States  by  a 
contractor,  a  subcontractor,  or  any  person,  firm,  or  corporation  for  the 
Government  and  with  the  authori zation  or  consent  of  the  Government,  shall 
be  construed  as  use  or  manufacture  for  the  United  States. 

The  court  shall  not  award  compensation  under  this  section  if  the  claim 
is  based  on  the  use  or  manufacture  by  or  for  the  United  States  of  any 
article,  owned,  leased,  used  by,  or  in  the  possession  of  the  United  States 
prior  to  July  1,  1918. 

A  Government  employee  shall  have  the  right  to  bring  suit  against  the 
Government  under  this  section  except  where  he  was  in  a  position  to  order, 
influence,  or  induce  use  of  the  invention  by  the  Government.  This  section 
shall  not  confer  a  right  of  action  on  any  patentee  or  any  assignee  of  such 
patentee  with  respect  to  any  invention  discovered  or  invented  by  a  person 
while  in  the  employment  or  service  of  the  United  States,  where  the  invention 
was  related  to  the  official  functions  of  the  employee,  in  cases  in  which 
such  functions  included  research  and  development,  or  in  the  making  of  which 
Government' time,  materials,  or  facilities  were  used. 

(b)  Hereafter,  whenever  the  copyright  in  any  work  protected  under  the 
copyright  laws  of  the  United  States  shall  be  infringed  by  the  United 
States,  by  a  corporation  owned  or  controlled  by  the  United  States,  or  by  a 
contractor,  subcontractor,  or  any  person,  firm,  or  corporation  acting  for 
the  Government  and  with  the  authorization  or  consent  of  the  Government,  the 
exclusive  remedy  of  the  owner  of  such  copyright  shall  be  by  action  against 
the  United  States  in  the  Claims  Court  of  the  recovery  of  his  reasonable  and 
entire  compensation  as  damages  for  such  infringement,  including  the  minimum 
statutory  damages  as  set  forth  in  section  504(c)  of  title  17,  United  States 
Code:  Provided,  that  a  Government  employee  shall  have  right  of  action 
against  the  Government  under  this  subsection  except  where  he  was  in  a 
position  to  order,  influence,  or  induce  use  of  the  copyrighted  work  by  the 
Government:  Provided,  however,  that  this  subsection  shall  not  confer  a 
right  of  action  on  any  copyright  owner  or  any  assignee  of  such  owner  with 
respect  to  any  copyrighted  work  prepared  by  a  person  while  in  the  employment 
or  service  of  the  United  States,  where  the  copyrighted  work  was  prepared  as 


a  part  of  the  official  functions  of  the  employee,  or  in  the  preparation  of 
which  Government  time,  material,  or  facilities  were  used:  And  provided 
further.  That  before  such  action  against  the  United  States  has  been 
instituted  the  appropriate  corporation  owned  or  controlled  by  the 
United  States  or  the  head  of  the  appropriate  department  or  agency  of  the 
Government,  as  the  case  may  be,  is  authorized  to  enter  into  an  agreement 
with  the  copyright  owner  in  full  settlement  and  compromise  for  the  damages 
accruing  to  him  by  reason  of  such  infringement  and  to  settle  the  claim 
administratively  out  of  available  appropriations. 

Except  as  otherwise  provided  by  law,  no  recovery  shall  be  had  for  any 
infringement  of  a  copyright  covered  by  this  subsection  committed  more  than 
three  years  prior  to  the  filing  of  the  complaint  or  counter-claim  for 
infringement  in  the  action,  except  that  the  period  between  the  date  of 
receipt  of  a  written  claim  for  compensation  by  the  Department  or  agency  of 
the  Government  or  corporation  owned  or  controlled  by  the  United  States,  as 
the  case  may  be,  having  authority  to  settle  such  claim  and  the  date  of 
mailing  by  the  Government  of  a  notice  to  the  claimant  that  his  claim  has 
been  denied  shall  not  be  counted  as  a  part  of  the  three  years,  unless  suit 
is  brought  before  the  last-mentioned  date. 

(c)  The  provisions  of  this  section  shall  not  apply  to  any  claim 
arising  in  a  foreign  country.  As  amended  Oct.  31,  1951,  c.  655,  §50 ( c ) ,  65 
Stat.  727;  July  17,  1952,  c.  930,  66  Stat.  757;  Sept.  8,  1960,  Pub.  L. 
86-726,  §§1,  4,  74  Stat.  855,  856. 

(d)  Hereafter,  whenever  a  plant  variety  protected  by  a  certificate  of 
plant  variety  protection  under  the  laws  of  the  United  States  shall  be 
infringed  by  the  United  States,  by  a  corporation  owned  or  controlled  by  the 
United  States,  or  by  a  contractor,  subcontractor  or  any  person,  firm,  or 
corporation  acting  for  the  Government  and  with  the  authorization  and  con¬ 
sent  of  the  Government',  the  exclusive  remedy  of  the  owner  of  such  cer¬ 
tificate  shall  be  by  action  against  the  United  States  in  the  Claims  Court 
for  the  recovery  of  his  reasonable  and  entire  compensation  as  damages  for 
such  infringement:  Provided,  That  a  Government  employee  shall  have  a  right 
of  action  against  the  Government  under  this  subsection  except  where  he  was 
in  a  position  to  order,  influence  or  induce  use  of  the  protected  plant 
variety  by  the  Government:  Provided,  however.  That  this  subsection  shall 
not  confer  a  right  of  action  on  any  certificate  owner  or  any  assignee  of 
such  owner  with  respect  to  any  protected  plant  variety  made  by  a  person 
while  in  the  employment  or  service  of  the  United  States,  where  such  variety 
was  prepared  as  a  part  of  the  official  functions  of  the  employee,  or  in  the 
preparation  of  which  Government  time,  material,  or  facilities  were  used: 

And  provided  further.  That  before  such  action  against  the  United  States  has 
been  instituted,  the  appropriate  corporation  owned  or  controlled  by  the 
United  States  or  the  head  of  the  appropriate  agency  of  the  Government,  as 
the  case  may  be,  is  authorized  to  enter  into  an  agreement  with  the  cer¬ 
tificate  owner  in  full  settlement  and  compromise,  for  the  damages  accrued 
to  him  by  reason  of  such  infringement  and  to  settle  the  claim  administrati¬ 
vely  out  of  available  appropriations.  June  25,  1948,  c.  646,  62  Stat.  941; 
May  24,  1949,  c.  139,  §87,  63  Stat.  102;  Oct.  31,  1951,  c.  655,  §50(c),  65 
Stat.  727;  July  17,  1952,  c.  930,  66  Stat.  757;  Sept.  8,  1960,  Pub.  L. 
86-726,  §§1,  4,  74  Stat.  855,  856;  Dec.  24,  1970,  Pub.  L.  91-577,  Title 
III,  §143 ( d) ,  84  Stat.  1559. 


§1499.  LIQUIDATED  DAMAGES  WITHHELD  FROM  CONTRACTORS  UNDER  CONTRACT  WORK 
HOURS  AND  SAFETY  STANDARDS  ACT. 


The  United  States  Claims  Court  shall  have  jurisdiction  to  render 
judgment  upon  any  claim  for  liquidated  damages  withheld  from  a  contractor 
or  subcontractor  under  section  104  of  the  Contract  Work  Hours  Standards  Act. 
As  amended  Aug.  13,  1962,  Pub.  L.  87-581,  Title  II,  §202(a),  76  Stat.  360. 

§1500.  PENDENCY  OF  CLAIMS  IN  OTHER  COURTS. 

The  United  States  Claims  Court  shall  not  have  jurisdiction  of  any  claim 
for  or  in  respect  to  which  the  plaintiff  or  his  assignee  has  pending  in  any 
other  court  any  suit  or  process  against  the  United  States  or  any  person 
who,  at  the  time  when  the  cause  of  action  alleged  in  such  suit  or  process 
arose,  was,  in  respect  thereto,  acting  or  professing  to  act  directly  or 
indirectly  under  the  authority  of  the  United  States.  June  25,  1948,  c. 

646,  62  Stat.  942. 

§1501.  PENSIONS. 

The  United  States  Claims  Court  shall  not  have  jurisdiction  of  any  claim 
for  a  pension.  June  25,  1948,  c.  646,  62  Stat.  942. 

§1502.  TREATY  CASES. 

Except  as  otherwise  provided  by  Act  of  Congress,  the  Court  of  Claims 
shall  not  have  jurisdiction  of  any  claim  against  the  United  States  growing 
out  of  or  dependent  upon  any  treaty  entered  into  with  foreign  nations. 

June  25,  1948,  c.  646,  62  Stat.  942;  May  24,  1949,  c.  139,  §88,  63  Stat. 

102. 

§1503.  SET-OFFS. 

The  United  States  Claims  Court  shall  have  jurisdiction  to  render 
judgment  upon  any  set-off  or  demand  by  the  United  States  against  any 
plaintiff  in  such  court.  June  25,  1948,  c.  646,  62  Stat.  942. 

§1504.  TORT  CLAIMS. 

Repealed  H.R.  4482,  March  22,  1982. 

§1505.  INDIAN  CLAIMS. 

The  United  States  Claims  Court  shall  have  jurisdiction  of  any  claim 
against  the  United  States  accruing  after  August  13,  1946,  in  favor  of  any 
tribe,  band,  or  other  identifiable  group  of  American  Indians  residing 
within  the  teritorial  limits  of  the  United  States  or  Alaska  whenever  such 
claim  is  one  arising  under  the  Constitution,  laws  or  treaties  of  ttie  United 
States,  or  executive  orders  of  the  President,  or  is  one  which  otherwise 
would  be  cognizable  in  the  Claims  Court  if  the  claimant  were  not  an  Indian 
tribe,  band,  or  group.  Added  May  24,  1949,  c.  139,  §89(a),  63  Stat.  102. 
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FEDERAL  COURTS  IMPROVEMENT  ACT  OF  1982 
HR  4482,  Effective  Oct  1,  1982 

TITLE  I  —  UNITED  STATES  COURT  OF  APPEALS  FOR  THE  FEDERAL  CIRCUIT  AND  UNITED 
STATES  CLAIMS  COURT 

PART  A  —  Organization,  Structure,  and  Jurisdiction 
Number  and  composition  of  Circuits 

Sec.  101.  Section  41  of  title  28,  United  States  Code,  as  amended  by  the 
Fifth  Circuit  Court  of  Appeals  Reorganization  Act  of  1980  (Public  Law  96-452; 
94  Stat.  1994),  is  amended  by  striking  out  "twelve"  and  inserting  in  lieu 
thereof  "thirteen"  and  by  adding  at  the  end  thereof  the  follow  y: 

"Federal .  All  Federal  judicial  districts." 

Number  of  Circuit  Judges 

Sec.  102.  (a)  Section  44(a)  of  title  28,  United  States  Code,  as  amended  by 

the  Fifth  Circuit  Court  of  Appeals  Reorgani zation  Act  of  1980  (Public  Law 
96-452;  94  Stat.  1994),  is  amended  by  adding  at  the  end  thereof  the 
following: 

"Federal .  12" 

(b)  Section  44(c)  of  title  28,  United  States  Code,  is  amended  by 
adding  the  following  sentence  at  the  end  thereof:  "While  in  active  service, 
each  circuit  judge  of  the  Federal  judicial  circuit  appointed  after  the 
effective  date  of  this  Act,  and  the  chief  judge  of  the  Federal  judicial 
circuit,  when-ever  appointed,  shall  reside  within  fifty  miles  of  the 
District  of  Columbia." 

PANELS  OF  JUDGES:  Number  of  Judges  for  Hearings 

Sec.  103.-  (a)  Section  46(a)  of  title  28,  United  States  Code,  is  amended  by 
striking  out  "divisions"  and  inserting  in  lieu  thereof  "panels". 

(b)  Section  46(b)  of  title  28,  United  States  Code,  is  ainended-- 

(1)  by  striking  out  "divisions"  each  place  it  appears  and 
inserting  in  lieu  thereof  "panels"; 

(2)  by  inserting  immediately  before  the  period  at  the  end  ot 
the  first  sentence  the  following:  ",  at  least  a  majority  of  whom  shall  be 
judges  of  that  court,  unless  such  judges  cannot  sit  because  recused  or 
disqualified,  or  unless  the  chief  judge  of  that  court  certifies  that  there 
is  an  emergency  including,  but  not  limited  to,  the  unavailability  of  a  judge 
of  the  court  because  of  illness";  and 

(3)  by  adding  at  the  end  thereof  the  following  new  sentence: 
"The  United  States  Court  of  Appeals  for  the  Federal  Circuit  Court  shall 


determine  by  rule  a  procedure  for  the  rotation  of  judges  from  panel  to  panel 
to  ensure  that  all  of  the  judges  sit  on  a  representative  cross  section  of 
the  cases  heard  and,  notwithstanding  the  first  sentence  of  this  subsection, 
may  determine  by  rule  the  number  of  judges,  not  less  than  three,  who 
constitute  a  panel." 

(c)  The  first  sentence  of  section  46(c)  of  title  28,  United 
States  Code,  is  amended  by  inserting  immediately  after  "three  judges"  the 
following:  "(except  that  the  United  States  Court  of  Appeals  for  the  Federal 
Circuit  may  sit  in  panels  of  more  than  three  judges  if  its  rules  so 
provide)." 

(d)  Section  46(d)  of  title  28,  United  States  Code,  is  amended  by 
striking  out  "division"  and  inserting  in  lieu  thereof  "panel". 

PLACES  FOR  HOLDING  COURT 

Sec.  104.  (a)  Section  48  of  title  28,  United  States  Code,  is  amended  by 

striking  out  the  first  two  sentences  and  inserting  in  lieu  thereof  the 
fol lowing: 

"(a)  The  courts  of  appeals  shall  hold  regular  sessions  at  the  places 
listed  below,  and  at  such  other  places  within  the  respective  circuit  as  each 
court  may  designate  by  rule." 

(b)  Section  48  of  title  28,  United  States  Code,  as  amended  by  the 
Fifth  Circuit  Court  of  Appeals  Reorganization  Act  of  1980  (Public  Law 
96-452;  94  Stat.  1994),  is  amended  further  by  inserting  at  the  end  of  the 
table  of  circuits  and  places  the  following: 

"Federal . .  District  of  Columbia,  and  in  any  other  place 

listed  above  as  the  court  by  rule  directs." 

(c)  Section  48  of  title  28,  United  States  Code,  is  amended  further  by 
striking  out  the  final  paragraph  and  inserting  in  lieu  thereof  the 
following: 

"(b)  Each  court  of  appeals  may  hold  special  sessions  at  any  place  within 
Its  circuit  as  the  nature  of  the  business  may  require,  and  upon  such  notice 
as  the  court  orders.  The  court  may  transact  any  business  at  a  special 
session  which  it  might  transact  at  a  regular  session. 

"(c)  Any  court  of  appeals  may  pretermit,  with  the  consent  of  the 
Judicial  Conference  of  the  United  States,  any  regular  session  of  court  at 
any  place  for  insufficient  business  or  other  good  cause. 

"(d)  The  times  and  places  of  the  sessions  of  the  Court  of  Appeals  for 
the  Federal  Circuit  shall  be  prescribed  with  a  view  to  securing  reasonable 
opportunity  to  citizens  to  appear  before  the  court  with  as  little 
inconvenience  and  expense  to  citizens  as  is  practicable." 


ORGANIZATION  OF  UNITED  STATES  CLAIMS  COURT 


Sec.  105.  (a)  Chapter  7  of  title  28,  United  States  Code,  is  amended  to  read 

as  follows: 

"CHAPTER  7  —  UNITED  STATES  CLAIMS  COURT 

"Sections 

171.  Appointment  and  number  of  judges;  character  of  court;  designation  of 
chief  judge. 

172.  Tenure  and  salaries  of  judges. 

173.  Times  and  places  of  holding  court. 

174.  Assignment  of  judges;  decisions. 

175.  Official  duty  station;  residence. 

176.  Removal  from  office. 

177.  Disbarment  of  removed  judges. 

"§171.  Appointment  and  number  of  judges;  character  of  court;  designation  of 
chief  judge. 

"(a)  The  President  shall  appoint,  by  and  with  the  advice  and  consent  of 
the  Senate,  sixteen  judges  who  shall  constitute  a  court  of  record  known  as 
the  United  States  Claims  Court.  The  court  is  declared  to  be  a  court 
established  under  article  I  of  the  Consitution  of  the  United  States. 

"(b)  The  President  shall  designate  one  of  the  judges  of  the  Claims  Court 
who  is  less  than  seventy  years  of  age  to  serve  as  chief  judge.  The  chief 
judge  may  continue  to  serve  as  such  until  he  reaches  the  age  of  seventy  years 
or  until  another  judge  is  designated  as  chief  judge  by  the  President.  After 
the  designation  of  another  judge  to  serve  as  chief  judge,  the  former  chief 
judge  may  continue  to  serve  as  a  judge  of  the  court  for  the  balance  of  the 
term  to  which  appointed. 

"§172.  Tenure  and  salaries  of  judges. 

"(a)  Each  judge  of  the  United  States  Claims  Court  shall  be  appointed  for 
a  term  of  fifteen  years. 

"(b)  Each  judge  shall  receive  a  salary  at  an  annual  rate  determined 
under  section  225  of  the  Federal  Salary  Act  of  1967  (2  U.S.C.  351-361),  as 
adjusted  by  section  461  of  this  title. 

"§173.  Times  and  places  of  holding  court. 

"The  principal  office  of  the  United  States  Claims  Court  shall  be  in  the 
Oi strict  of  Columbia,  but  the  Claims  Court  may  hold  court  at  such  times  and 


in  such  places  as  it  may  fix  by  rule  of  court.  The  times  and  places  of  the 
sessions  of  the  Claims  Court  shall  be  prescribed  with  a  view  to  securing 
reasonable  opportunity  to  citizens  to  appear  before  the  Claims  Court  with  as 
little  inconvenience  and  expense  to  citizens  as  is  practicable. 

"§174.  Assignment  of  judges;  decisions. 

"(a)  The  judicial  power  of  the  United  States  Claims  Court  with  respect 
to  any  action,  suit,  or  proceeding,  except  congressional  reference  cases, 
shall  be  exercised  by  a  single  judge,  who  may  preside  alone  and  hold  a 
regular  or  special  session  of  court  at  the  same  time  other  sessions  are  held 
by  other  judges. 

"(b)  All  decisions  of  ine  Claims  Court  shall  be  preserved  and  open  to 
i nspection. 

"§175.  Official  duty  station;  residence. 

"(a)  The  official  duty  station  of  each  judge  of  the  United  States  Claims 
Court  is  the  District  of  Columbia. 

"(b)  After  appointment  and  while  in  active  service,  each  judye  shall 
reside  within  fifty  miles  of  the  District  of  Columbia. 

JURISDICTION  OF  THE  UNITED  STATES  COURT 
OF  APPEALS  FOR  THE  FEDERAL  CIRCUIT 

Sec.  127(a).  Chapter  83  of  title  28,  United  States  Code,  is  amended  by 
adding  at  the  end  thereof  the  following  new  sections: 

"§1295.  Jurisdication  ,of  the  United  States  Court  of  Appeals  for  the  Federal 
Circuit. 

"(a)  The  United  States  Court  of  Appeals  for  the  Federal  Circuit  shall 
have  exclusive  jurisdiction-- 

"(1)  of  an  appeal  from  a  final  decision  of  a  district  court  of  the 
United  States,  the  United  States  District  Court  for  the  District  of  the  Canal 
Zone,  the  District  Court  of  Guam,  the  District  Court  of  the  Virgin  Islands, 
or  the  District  Court  for  the  Northern  Mariana  Islands,  if  the  jurisdiction 
of  that  court  was  based,  in  whole  or  in  part,  on  section  1338  of  this  title, 
except  that  a  case  Involving  a  claim  arising  under  any  Act  of  Congress 
relating  to  copyrights  or  trademarks  and  no  other  claims  under  section  1338 
(a)  shall  be  governed  by  sections  1291,  1292,  and  1294  of  this  title; 

"(2)  of  an  appeal  from  a  final  decision  of  a  district  court  of  the 
United  States,  the  United  States  District  Court  for  the  District  of  the  Canal 
Zone,  the  District  Court  of  Guam,  the  District  Court  of  the  Virgin  Islands, 
or  the  District  Court  for  the  Northern  Mariana  Islands,  if  the  jurisdiction 
of  that  court  was  based,  in  whole  or  in  part,  on  section  1346  of  this  title, 
except  that  jurisdiction  of  an  appeal  in  a  case  brought  in  a  district  court 
under  section  1346(a)(1),  1346(b),  1346(e),  or  1346(f)  of  this  title  or  under 
section  1346(a)(2)  when  the  claim  is  founded  upon  an  Act  of  Congress  or  a 


regulation  of  an  executive  department  providing  for  internal  revenue  shall  be 
governed  by  sections  1291,  1292,  and  1294  of  this  title; 

"(3)  of  an  appeal  from  a  final  decision  of  the  United  States 
Claims  Court; 

"(4)  of  an  appeal  from  a  decision  of-- 

"(A)  The  Board  of  Appeals  or  the  Board  of  Patent  Interferences 
of  the  Patent  and  Trademark  Office  with  respect  to  patent  applications  and 
interferences,  at  the  instance  of  an  applicant  for  a  patent  or  any  party  to 
a  patent  interference,  and  any  such  appeal  shall  waive  the  right  of  such 
applicant  or  party  to  proceed  under  section  145  or  146  of  title  35; 

"(B)  the  Commissioner  of  Patents  and  Trademarks  or  the  Trade¬ 
mark  Trial  and  Appeal  Board  with  respect  to  application  for  registration  of 
marks  and  other  proceedings  as  provided  in  section  21  of  the  Trademark  Act 
of  1946  (15  U.S.C.  1071);  or 

"(C)  a  district  court  to  which  a  case  was  directed  pursuant  to 
section  145  or  146  of  title  35; 

"(5)  of  an  appeal  from  a  final  decision  of  the  United  States  Court 
of  International  Trade; 

"(6)  to  review  the  final  determinations  of  the  United  States 
International  Trade  Commission  relating  to  unfair  practices  in  import  trade, 
made  under  section  337  of  the  Tariff  Act  of  1980  (19  U.S.C.  1337); 

"(7)  to  review,  by  appeal  on  questions  of  law  only,  findings  of  the 
Secretary  of  Commerce  ynder  headnote  6  to  schedule  8,  part  4,  of  the  Tariff 
Schedules  of  the  United  States  (relating  to  importation  of  instruments  or 
apparatus); 

"(8)  of  an  appeal  under  section  71  of  the  Plant  Variety  Protection 
Act  (7  U.S.C.  2461); 

"(9)  of  an  appeal  from  a  final  order  or  final  decision  of  the  Merit 
Systems  Protection  Board,  pursuant  to  sections  7703(b)(1)  and  7703(d)  of 
title  5;  and 

"(10)  of  an  appeal  from  a  final  decision  of  an  agency  board  of 
contract  appeals  pursuant  to  section  8(g)(1)  of  the  Contract  Disputes  Act  of 
1978  (41  U.S.C.  607(g)(1)). 

"(b)  The  head  of  any  executive  department  or  agency  may,  with  the 
approval  of  the  Attorney  General,  refer  to  the  Court  of  Appeals  for  the 
Federal  Circuit  for  judicial  review  any  final  decisions  rendered  by  a  board 
of  contract  appeals  pursuant  to  the  terms  of  any  contract  with  the  United 
States  awarded  by  that  department  or  agency  which  the  head  of  such  department 
or  agency  has  concluded  is  not  entitled  to  finality  pursuant  to  the  review 
standards  specified  in  section  10(b)  of  the  Contract  Disputes  Act  of  1978 
(41  U.S.C.  609(b)).  The  head  of  each  executive  department  or  agency  shall 


m 


make  any  referral  under  this  section  within  one  hundred  and  twenty  days  after 
the  receipt  of  a  copy  of  the  final  appeal  decision. 

"(c)  The  Court  of  Appeals  for  the  Federal  Circuit  shall  review  the 
matter  referred  in  accordance  with  the  standards  specified  in  section  10(b) 
of  the  Contract  Disputes  Act  of  1978.  The  court  shall  proceed  with  judicial 
review  on  the  administrative  record  made  before  the  board  of  contract  appeals 
on  matters  so  referred  as  in  other  cases  pending  in  such  court,  shall  deter¬ 
mine  the  issue  of  finality  of  the  appeal  decision,  and  shall,  if  appropriate, 
render  judgment  thereon,  or  remand  the  matter  to  any  administrative  or 
executive  body  or  official  with  such  direction  as  it  may  deem  proper  and  just. 


*  *  *  *  * 


INTEREST  ON  JUDGMENTS 

Sec.  302.  (a)  Section  1961  of  title  28,  United  States  Code,  is  amended — 

(1)  by  inserting  "(a)"  immediately  before  "Interest  shall"  in  the 
first  sentence; 

(2)  by  striking  out  "at  the  rate  allowed  by  State  law"  in  the  last 
sentence  and  inserting  in  lieu  thereof  the  following:  "at  a  rate  equal  to 
the  coupon  issue  yield  equivalent  (as  determined  by  the  Secretary  of  the 
Treasury)  of  the  average  accepted  auction  price  for  the  last  auction  of 
fifty-two  week  United  States  Treasury  bills  settled  immediately  prior  to  the 
date  of  the  judgment.  The  Director  of  the  Administrative  Office  of  the 
United  States  Courts  shall  distribute  notice  of  that  rate  and  any  changes  in 
it  to  all  Federal  judges";  and 

(3)  by  adding  at  the  end  thereof  the  following  new  subsections: 

"(b)  Interest  shall  be  computed  daily  to  the  date  of  payment 
except  as  provided  in  section  2516(b)  of  title  28,  United  States  Code,  and 
section  1302  of  the  Act  of  July  27,  1956  (31  U.S.C.  724(a)),  and  shall  be 
compounded  annually. 

"(c)(1)  This  section  shall  not  apply  in  any  judgment  of  any 
court  with  respect  to  any  internal  revenue  tax  case.  Interest  shall  be 
allowed  in  such  cases  at  a  rate  established  under  section  6621  of  the 
Internal  Revenue  Code  of  1954. 

"(2)  Except  as  otherwise  provided  in  paragraph  (1)  of 
this  subsection,  interest  shall  be  allowed  on  all  final  judgments  against  the 
United  States  in  the  United  States  Court  of  Appeals  for  the  Federal  Circuit, 
at  the  rate  provided  in  subsection  (a)  and  as  provided  in  subsection  (b). 

"(3)  Interest  shall  be  allowed,  computed,  and  paid  on 
judgments  of  the  United  States  Claims  Court  only  as  provided  in  paragraph  (l) 
of  this  subsection  or  >in  any  other  provision  of  law. 
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"(4)  This  section  shall  not  be  construed  to  affect  the 
interest  on  any  judgment  of  any  court  not  specified  in  tins  section." 

(b)  Section  2411  of  title  28,  United  States  Code,  is  amended-- 

(1)  in  subsection  (a)  by  striking  out  "(a)";  and 

(2)  by  repealing  subsection  (b). 

(c)  Section  1302  of  the  Act  of  July  27,  1956  (31  U.S.C.  724(a)),  is 
amended  by  striking  out  "to  which  the  provisions  of  section  2411(b)  of  Title 
28  apply." 


*  ★  ★  *  ★ 


EFFECTIVE  DATE 

Sec.  402.  Unless  otherwise  specified,  the  provisions  of  this  Act  shall  take 
effect  on  October  1,  1982. 


EFFECT  ON  PENDING  CASES 

Sec.  402.  (a)  Any  case  pending  before  the  Court  of  Claims  on  the  effective 

date  of  this  Act  in  which  a  report  on  the  merits  has  been  filed  by  a 
commissioner,  or  in  which  there  is  pending  a  request  for  review,  and  upon 
which  the  court  has  not  acted,  shall  be  transferred  to  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit. 

(b)  any  matter  pending  before  the  United  States  Court  of  Customs  and 
Patent  Appeals  on  the  effective  date  of  this  Act  shall  be  transferred  to  the 
United  States  Court  of  Appeals  for  the  Federal  Circuit. 

(c)  Any  petition  for  rehearing,  reconsideration,  alteration, 
modification,  or  other  change  in  any  decision  of  the  United  States  Court  of 
Claims  or  the  United  States  Court  of  Customs  and  Patent  Appeals  rendered 
prior  to  the  effective  date  of  this  Act  that  has  not  been  determined  by 
either  of  those  courts  on  that  date,  or  that  is  filed  after  that  date  shall 
be  determined  by  the  United  States  Court  of  Appeals  for  the  Federal  Circuit. 

(d)  Any  matter  pending  before  a  commissioner  of  the  United  States  Court 
of  Claims  on  the  effective  date  of  this  Act,  or  any  pending  dispositive 
motion  that  the  United  States  Court  of  Claims  has  not  determined  on  that 
date,  shall  be  determined  by  the  United  States  Claims  Court. 

(e)  Any  case  in  which  a  notice  of  appeal  has  been  filed  in  a  district 
court  of  the  United  States  prior  to  the  effective  date  of  this  Act  shall  be 
decided  by  the  court  of  appeals  to  which  the  appeal  was  taken. 


PUBLIC  LAW  85-804 


Chapter  29,  National  Defense  Contracts 
(50  U.S.C.  1431-1435) 


§1431.  AUTHORIZATION;  OFFICIAL  APPROVAL;  CONGRESSIONAL  ACTION: 

NOTIFICATION  OF  COMMITTEES  OF  CERTAIN  PROPOSED  OBLIGATIONS,  RESOLUTION  OF 
DISAPPROVAL,  CONTINUITY  OF  SESSION,  COMPUTATION  OF  PERIOD. 

The  President  may  authorize  any  department  or  agency  of  the  Government 
which  exercises  functions  In  connection  with  the  national  defense,  acting 
In  accordance  with  regulations  prescribed  by  the  President  for  the  protec¬ 
tion  of  the  Government,  to  enter  Into  contracts  or  Into  amendments  or  modi¬ 
fications  of  contracts  heretofore  or  hereafter  made  and  to  make  advance 
payments  thereon,  without  regard  to  other  provisions  of  law  relating  to  the 
making,  performance,  amendment,  or  modification  of  contracts,  whenever  he 
deems  that  such  action  would  facilitate  the  national  defense.  The 
authority  conferred  by  this  section  shall  not  be  utilized  to  obligate  the 
United  States  In  an  amount  In  excess  of  $50,000  without  approval  by  an 
official  at  or  above  the  level  of  an  Assistant  Secretary  or  his  Deputy,  or 
an  assistant  head  or  his  deputy,  of  such  department  or  agency,  or  by  a 
Contract  Adjustment  Board  established  therein.  The  authority  conferred  by 
this  section  may  not  be  utilized  to  obligate  the  United  States  in  any 
amount  In  excess  of  $25,000,000  unless  the  Committees  on  Armed  Services  of 
the  Senate  and  the  House  of  Representatives  have  been  notified  in  writing 
of  such  proposed  obligation  and  60  days  of  continuous  session  of  Congress 
have  expired  following  the  date  on  which  such  notice  was  transmitted  to 
such  Committees  and  neither  House  of  Congress  has  adopted,  within  such  60- 
day  period,  a  resolution  disapproving  such  obligation.  For  purposes  of 
this  section,  the  continuity  of  a  session  of  Congress  Is  broken  only  by  an 
adjournment  of  the  Congress  sine  die,  and  the  days  on  which  either  House  Is 
not  In  session  because  of  an  adjournment  of  more  than  3  days  to  a  day  cer¬ 
tain  are  excluded  In  the  computation  of  such  60-day  period'.  Pub.  L. 

85-804,  §1,  Aug  28,  1958,  72  Stat.  972,  amended  Pub.  L.  93-155,  Title  VIII, 
§807(a) ,  Nov.  16,  1973,  87  Stat.  615. 

§1432.  RESTRICTIONS. 

Nothing  In  this  chapter  shall  be  construed  to  constitute  authorization 
hereunder  for-- 

(a)  the  use  of  the  cost-plus-a-percentage-of-cost  system  of 
contracting; 

(b)  any  contract  In  violation  of  existing  law  relating  to  limitation 
of  profits; 

(c)  the  negotiation  of  purchases  of  or  contracts  for  property  or 
services  required  by  law  to  be  procured  by  formal  advertising  and  com¬ 
petitive  bidding; 

(d)  the  waiver  of  any  bid,  payment,  performance,  or  other  bond 
required  by  law; 


(e)  the  amendment  of  a  contract  negotiated  under  section  2304(a)(15) 
of  Title  10  or  under  section  252(c) ( 13 )  of  Title  41,  to  increase  the 
contract  price  to  a.i  amount  higher  than  the  lowest  rejected  bid  of  any 
responsible  bidder;  or 

(f)  the  formalization  of  an  informal  commitment,  unless  it  is  found 
that  at  the  time  the  commitment  was  made  it  was  impracticable  to  use  normal 
procurement  procedures. 

§1433.  PUBLIC  RECORO;  EXAMINATION  OF  RECORDS  BY  COMPTROLLER  GENERAL; 
EXEMPTIONS:  EXCEPTIONAL  CONDITIONS;  REPORTS  TO  CONGRESS. 

(a)  All  actions  under  the  authority  of  this  chapter  shall  be  made  a 
matter  of  public  record  under  regulations  prescribed  by  the  President  and 
when  deemed  by  him  not  to  be  detrimental  to  the  national  security. 

(b)  All  contracts  entered  into,  amended,  or  modified  pursuant  to 
authority  contained  in  this  chapter  shall  Include  a  clause  to  the  effect 
that  the  Comptroller  General  of  the  United  States  or  any  of  his  duly 
authorized  representati ves  shall,  until  the  expiration  of  three  years  after 
final  payment,  have  access  to  and  the  right  to  examine  any  directly 
pertinent  books,  documents,  papers,  and  records  of  the  contractor  or  any  of 
his  subcontractors  engaged  In  the  performance  of  and  involving  transactions 
other  than  actions  related  to  such  contracts  or  subcontracts.  Under  regu¬ 
lations  to  dc  prescribed  by  the  President,  however,  such  clause  may  be 
omitted  from  contracts  with  foreign  contractors  or  foreign  subcontractors 
If  the  agency  head  determines,  with  the  concurrence  of  the  Comptroller 
General  of  the  United  States  or  his  designee,  that  the  omission  will  serve 
the  best  interests  of  the  United  States.  However,  the  concurrence  of  the 
Comptroller  General  of  the  United  States  or  his  designee  is  not  required 
for  the  omission  of  such  clause-- 

(1)  where  the  contractor  or  subcontractor  is  a  foreign  government 
or  agency  thereof  or  Is  precluded  by  the  law  of  the  country  involved  from 
making  its  books,  documents,  papers,  or  records  available  for  examination; 
and 


(2)  where  the  agency  head  determines,  after  taking  into  account 
the  process  and  availability  of  the  property  or  services  from  United  States 
sources,  that  the  public  interest  would  be  best  served  by  the  omission  of 
the  clause. 

If  the  clause  is  omitted  based  on  a  determination  under  clause  (2),  a 
written  report  shall  be  furnished  to  the  Congress,  Pub.  L.  85-804,  §3, 

Sept.  27,  1966,  80  Stat.  851. 

§1434.  REPORTS  TO  CONGRESS;  PUBLICATIONS. 

(a)  Every  department  and  agency  acting  under  authority  of  this  chapter 
shall,  by  March  15  of  each  year,  report  to  Congress  all  such  actions  taken 
by  that  department  or  agency  during  the  preceding  calendar  year.  With 
respect  to  actions  which  involved  actual  or  potential  cost  to  the  United 
States  in  excess  of  $50,000  the  report  shall-- 
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(1)  name  of  contractor; 

(2)  state  the  actual  cost  or  estimated  potential  cost  involved; 

(3)  describe  the  property  or  services  Involved;  and 

(4)  state  further  the  circumstances  justifying  the  action  taken. 

With  respect  to  (1),  (2),  (3),  and  (4),  above,  and  under  regulations 
prescribed  by  the  President,  there  may  be  omitted  any  Information  the 
disclosure  of  which  would  be  detrimental  to  the  national  security. 

(b)  The  Clerk  of  the  House  and  the  Secretary  of  the  Senate  shall  cause 
to  be  published  In  the  Congressional  Record  all  reports  submitted  pursuant 
to  this  section. 

Section  1435.  EFFECTIVE  PERIOD. 

This  chapter  shall  be  effective  only  during  a  national  emergency 
declared  by  Congress  or  the  President  and  for  six  months  after  the 
termination  thereof  or  until  such  earlier  time  as  Congress,  by  concurrent 
resolution,  may  designate.  Pub.  L.  85-804,  §5,  Aug.  28,  1958,  72  Stat. 

973. 
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UNITED  STATES  CLAIMS  COURT  STATUTES 


Amended  by  H.R.  4482,  March  22,  1982 
TITLE  28 


§2501.  TIME  FOR  FILING  SUIT. 

Every  claim  of  which  the  United  States  Claims  Court  has  jurisdiction 
shall  be  barred  unless  the  petition  thereon  is  filed  within  six  years  after 
such  claim  first  accrues. 

§2503.  PROCEEDINGS  GENERALLY. 

"(a)  Parties  to  any  suit  in  the  United  States  Claims  Court  may  appear 
before  a  judge  of  that  court  in  person  or  by  attorney,  produce  evidence,  and 
examine  witnesses. 

"(b)  The  proceedings  of  the  Claims  Court  shall  be  in  accordance  with 
such  rules  of  practice  and  procedure  (other  than  the  rules  of  evidence)  as 
the  Claims  Court  may  prescribe  and  in  accordance  with  the  Federal  Rules  of 
Evidence. 

"(c)  The  judges  of  the  Claims  Court  shall  fix  times  for  trials, 
administer  oaths  or  affirmations,  examine  witnesses,  receive  evidence,  and 
enter  dispositive  judgments.  Hearings  shall,  if  convenient,  be  held  in  the 
counties  where  the  witnesses  reside." 

§2508.  COUNTERCLAIM  OR  SET-OFF-,  REGISTRATION  OF  JUDGMENT. 

Upon  the  trial  of  any  suit  in  the  United  States  Claims  Court  in  which 
any  set-off,  counterclaim,  claim  for  damages,  or  other  demand  is  set  up  on 
the  part  of  the  United  States  against  any  plaintiff  making  claim  against 
the  United  States  in  said  court,  the  court  shall  hear  and  determine  such 
claim  or  demand  both  for  and  against  the  United  States  and  plaintiff. 

If  upon  the  whole  case  it  finds  that  the  plaintiff  is  indebted  to  the 
United  States  it  shall  render  judgment  to  that  effect,  and  such  judgment 
shall  be  final  and  reviewable. 

The  transcript  of  such  judgment,  filed  in  the  clerk's  office  of  any 
district  court,  shall  be  entered  upon  the  records  and  shall  be  enforceable 
as  other  judgments.  June  25,  1948,  c.  646,  62  Stat.  977;  July  28,  1953,  c. 
253,  §10,  67  Stat.  227;  Sept.  3,  1954,  c.  1263,  §47 (a) ,  68  Stat.  1243. 

§2509.  CONGRESSIONAL  REFERENCE  CASES. 

(a)  Whenever  a  bill,  except  a  bill  for  a  pension,  is  referred  by  either 

House  of  Congress  to  the  chief  judge  of  the  United  States  Claims  Court 

pursuant  to  section  1492  of  this  Title,  the  chief  judge  shall  designate  a 

judge  as  hearing  officer  for  the  case  and  a  panel  of  three  judges  of  the 

court  to  serve  as  a  reviewing  body.  One  member  of  the  review  panel  shall 
be  designated  as  presiding  officer  of. the  panel. 
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(b)  Proceedings  in  a  congressional  reference  case  shall  be  under  rules 
and  regulations  prescribed  for  the  purpose  by  the  chief  judge  who  is  hereby 
authorized  and  directed  to  require  the  application  of  the  pertinent  rules  of 
practice  of  the  Claims  Court  insofar  as  feasible.  Each  hearing  officer  and 
each  review  panel  shall  have  authority  to  do  and  perform  any  acts  which  may 
be  necessary  or  proper  for  the  efficient  performance  of  their  duties, 
including  the  power  of  subpoena  and  the  power  to  administer  oaths  and 
affirmations.  None  of  the  rules,  rulings,  findings,  or  conclusions 
authorized  by  this  section  shall  be  subject  to  judicial  review. 


(c)  The  hearing  officer  to  whom  a  congressional  reference  case  is 
assigned  by  the  chief  commissioner  shall  proceed  in  accordance  with  the 
applicable  rules  to  determine  the  facts,  including  facts  relating  to  delay 
or  laches,  facts  bearing  upon  the  question  whether  the  bar  of  any  statute 
of  limitation  should  be  removed,  or  facts  claimed  to  excuse  the  claimant 
for  not  having  resorted  to  any  established  legal  remedy.  He  shall  append 
to  his  findings  of  fact  conclusions  sufficient  to  inform  Congress  whether 
the  demand  is  a  legal  or  equitable  claim  or  a  gratuity,  and  the  amount,  if 
any,  legally  or  equitably  due  from  the  United  States  to  the  claimant. 


(d)  The  findings  and  conclusions  of  the  hearing  officer  shall  be  sub¬ 
mitted  by  him,  together  with  the  record  in  the  case,  to  the  review  panel  for 
review  by  it  pursuant  to  such  rules  as  may  be  provided  for  the  purpose, 
which  shall  include  provision  for  submitting  the  report  of  the  hearing 
officer  to  the  parties  for  consideration,  exception,  and  argument  before 
the  panel.  The  panel,  by  majority  vote,  shall  adopt  or  modify  the  findings 
or  the  conclusions  of  the  hearing  officer. 


(e)  The  panel  shall  submit  its  report  to  the  chief  judge  for  trans¬ 
mission  to  the  appropriate  House  of  Congress. 


(f)  Any  act  of  failure  to  act  or  other  conduct  by  a  party,  a  witness, 
or  an  attorney  which  would  call  for  the  imposition  of  sanctions  under  the 
rules  of  practice  of  the  Claims  Court  shall  be  noted  by  the  panel  or  the 
hearing  officer  at  the  time  of  occurrence  thereof  and  upon  failure  of  the 
delinquent  or  offending  party,  witness,  or  attorney  to  maxe  prompt 
compliance  with  the  order  of  the  panel  or  the  hearing  officer  a  full  state¬ 
ment  of  the  circumstances  shall  be  incorporated  in  the  report  of  the  panel. 


(g)  The  Claims  Court  is  hereby  authorized  and  directed,  under  such 
regulations  as  it  may  prescribe,  to  provide  the  facilities  and  services  of 
the  office  of  the  clerk  of  the  court  for  the  filing,  processing,  hearing, 
and  dispatch  of  congressional  reference  cases  and  to  include  within  its 
annual  appropriations  the  costs  thereof  and  other  costs  of  administration, 
including  (but  without  limitation  to  the  items  herein  listed)  the  salaries 
and  traveling  expenses  of  the  judges  serving  as  hearing  officers  and  panel 
members,  mailing  and  service  of  process,  necessary  physical  facilities, 
equipment,  and  supplies,  and  personnel  (including  secretaries  and  law 
clerks).  As  amended  Oct.  15,  1966,  Pub.  t.  89-681,  §2,  80  Stat.  958. 
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5(2510.  REFERRAL  OF  CASES  BY  THE  COMPTROLLER  GENERAL. 


(a)  The  Comptroller  General  may  transmit  to  the  United  States  Claims 
Court  for  trial  and  adjudication  any  claim  or  matter  of  which  the  Claims 
Court  might  take  jurisdiction  on  the  voluntary  action  of  the  claimant, 
together  with  all  vouchers,  papers,  documents,  and  proofs  pertaining 
thereto. 

(b)  The  Claims  Court  shall  proceed  with  the  claims  or  matters  so 
referred  as  in  other  cases  pending  in  such  court  and  shall  render  judgment 
thereon.  As  amended  March  22,  1982,  H.R.  4482. 

§2514.  FORFEITURE  OF  FRAUDULENT  CLAIMS. 

A  claim  against  the  United  States  shall  be  forfeited  to  the  United 
States  by  any  person  who  corruptly  practices  or  attempts  to  practice  any 
fraud  against  the  United  States  in  the  proof,  statement,  establishment,  or 
allowance  thereof. 

In  such  cases  the  United  States  Claims  Court  shall  specifically  find 
such  fraud  or  attempt  and  render  judgment  of  forfeiture.  June  25,  1948,  c. 
646,  62  Stat.  978. 

§2516.  INTEREST  ON  CLAIMS  AND  JUDGMENTS. 

(a)  Interest  on  a  claim  against  the  United  States  shall  be  allowed  in 
a  judgment  of  the  United  States  Claims  Court  only  under  a  contract  or  Act 
of  Congress  expressly  providing  for  payment  thereof. 

(b)  Interest  on  judgments  against  the  United  States  affirmed  by  the 
Supreme  Court  after  review  on  petition  of  the  United  States  shall  be  paid 
at  a  rate  of  interest  equal  to  the  coupon  issue  yield  equivilent  (as 
determined  by  the  Secretary  of  the  Tresuary)  of  the  average  accepted 
auction  price  for  the  last  auction  of  fifty-two  week  United  States  Treasury 
bills  settled  immediately  prior  to  the  date  of  the  judgment.  From  the  date 
of  the  filing  of  the  transcript  of  the  judgment  in  the  General  Accounting 
Office  to  the  date  of  the  mandate  of  affirmance.  Such  interest  shall  not 
be  allowed  for  any  period  after  the  term  of  the  Supreme  Court  at  which  the 
judgment  was  affirmed.  June  25,  1948,  c.  646,  62  Stat.  978;  Sept.  3,  1954, 
c.  1263,  §57,  68  Stat.  1248. 

§2517.  PAYMENT  OF  JUDGMENTS. 

(a)  Except  as  provided  by  the  Contract  Disputes  Act  of  1978,  every 
final  judgment  rendered  by  the  United  States  Claims  Court  against  the 
United  States  shall  be  paid  out  of  any  general  appropriation  therefor,  on 
presentation  to  the  General  Accounting  Office  of  a  certification  of  the 
judgment  by  the  clerk  and  chief  judye  of  the  court. 

(b)  Payment  of  any  such  judgment  and  of  interest  thereon  shall  be  a 
full  discharge  to  the  United  States  of  all  claims  and  demands  arising  out 
of  the  matters  involved  in  the  case  or  controversy.  As  amended  Nov.  1, 
1978,  P.L.  95-563,  §14(e),  (f),  92  Stat.  2390. 


FREEDOM  OF  INFORMATION  ACT 


5  USC  §552 

(a)  Each  agency  shall  make  available  to  the  public  Information  as 
follows: 


(1)  Each  agency  shall  separately  state  and  currently  publish  In 
the  Federal  Register  for  the  guidance  of  the  public-- 

(A)  descriptions  of  Its  central  and  field  organization  and 
the  established  places  at  which,  the  employees  (and  In  the  case  of  a 
uniformed  service,  the  members)  from  whom,  and  the  methods  whereby  the 
public  may  obtain  Information,  make  submittals  or  requests,  or  obtain 
decisions; 


(B)  Statements  of  the  general  course  and  method  by  which  Its 
functions  are  channeled  and  determined.  Including  the  nature  and  require¬ 
ments  of  all  formal  and  Informal  procedures  available; 

(C)  rules  of  procedure,  descriptions  of  forms  available,  or 
the  places  at  which  forms  may  be  obtained,  and  Instructions  as  to  the  scope 
and  contents  of  all  papers,  reports,  or  examinations; 

(D)  substantive  rules  of  general  applicability  adopted  as 
authorized  by  law,  and  statements  of  general  policy  or  Interpretations  of 
general  applicability  adopted  as  authorized  by  law,  and  statements  of 
general  policy  or  Interpretations  of  general  applicability  formulated  and 
adopted  by  the  agency;  and 

(E)  each  amendment,  revision,  or  repeal  of  the  foregoing. 

Except  to  the  extent  that  a  person  has  actual  and  timely  notice  of  the 
terms  thereof,  a  person  may  not  In  any  manner  be  required  to  resort  to,  or 
be  adversely  affected  by,  a  matter  required  to  be  published  In  the  Federal 
Register  and  not  so  published.  For  the  purpose  of  this  paragraph,  matter 
reasonably  available  to  the  class  of  persons  affected  thereby  Is  deemed 
published  In  the  Federal  Register  when  Incorporated  by  reference  therein 
with  the  approval  of  the  Director  of  the  Federal  Register. 

(2)  Each  agency.  In  accordance  with  published  rules,  shall  make 
available  for  public  Inspection  and  copylng-- 

(A)  final  opinions.  Including  concurring  and  dissenting 
opinions,  as  well  as  orders,  made  In  the  adjudication  of  cases; 

(B)  those  statements  of  policy  and  Interpretations  which 
have  been  adopted  by  the  agency  and  are  not  published  In  the  Federal 
Register;  and 


(C)  administrative  staff  manuals  and  Instructions  to  staff 
that  affect  a  member  of  the  public;  unless  the  materials  are  promptly 
published  and  copies  offered  for  sale.  To  the  extent  required  to  prevent  a 
clearly  unwarranted  Invasion  of  the  personal  privacy,  an  agency  may  delete 


Identifying  details  when  it  makes  available  or  publishes  an  opinion,  state¬ 
ment  of  policy,  interpretation,  or  staff  manual  or  instruction.  However, 
in  each  case  the  justification  for  the  deletion  shall  be  explained  fully  in 
writing.  Each  agency  shall  also  maintain  and  make  available  for  public 
inspection  and  copying  current  indexes  providing  identifying  information 
for  the  public  as  to  any  matter  issued,  adopted,  or  promulgated  after  July 
4,  1967,  and  required  by  this  paragraph  to  be  made  available  or  published. 
Each  agency  shall  promptly  publish  quarterly  or  more  frequently,  and 
distribute  (by  sale  or  otherwise)  copies  of  each  index  or  supplements 
thereto  unless  it  determines  by  order  published  in  the  Federal  Register 
that  the  publication  would  be  unnecessary  and  impracticable,  in  which  case 
the  agency  shall  nonetheless  provide  copies  of  such  index  on  request  at  a 
cost  not  to  exceed  the  direct  cost  of  duplication.  A  final  order,  opinion, 
statement  of  policy,  interpretation,  or  staff  manual  or  instruction  that 
affects  a  member  of  the  public  may  be  relied  on,  used  or  cited  as  precedent 
by  an  agency  against  a  party  other  than  an  agency  only  if-- 

(1)  it  has  been  indexed  and  either  made  available  or 
published  as  provided  by  this  paragraph;  or 

(ii)  the  party  has  actual  and  timely  notice  of  the 

terms  thereof. 

(3)  Except  with  respect  to  the  records  made  available  under 
paragraphs  (1)  and  (2)  of  this  subsection,  each  agency,  upon  any  request 
for  records  which  (A)  reasonably  describes  such  records  and  (B)  is  made  in 
accordance  with  published  rules  stating  the  time,  place,  fees  (If  any),  and 
procedures  to  be  followed,  shall  make  the  records  promptly  available  to  any 
person. 

(4)  (A)  In  order  to  carry  out  the  provisions  of  this  section,  each 
agency  shall  promulgate  regulations,  pursuant  to  notice  and  receipt  of 
public  comment,  specifying  a  uniform  schedule  of  fees  applicable  to  all 
constituent  units  of  such  agency.  Such  fees  shall  be  limited  to  reasonable 
standard  charges  for  document  search  and  duplication  and  provide  for  reco¬ 
very  of  only  the  direct  costs  of  such  search  and  duplication.  Documents 
shall  be  furnished  without  charge  or  at  a  reduced  charge  where  the  agency 
determines  that  waiver  or  reduction  of  the  fee  is  in  the  public  interest 
because  furnishing  the  information  can  be  considered  as  primarily  bene¬ 
fiting  the  general  public. 

(B)  On  complaint,  the  district  court  of  the  United  States  in 
the  district  in  which  the  complainant  resides,  or  has  his  principal  place 
of  business,  or  in  which  the  agency  records  are  situated,  or  in  the 
District  of  Columbia,  has  jurisdiction  to  enjoin  the  agency  from  with¬ 
holding  agency  records  and  to  order  the  production  of  any  agency  records 
improperly  withheld  from  complainant.  In  such  case  the  court  shall  deter¬ 
mine  the  matter  de  novo,  and  may  examine  the  contents  of  such  agency 
records  in  camera  to  determine  whether  such  records  or  any  part  thereof 
shall  be  withheld  under  any  of  the  exemptions  set  forth  in  subsection  (b) 
of  this  section,  and  the  burden  is  on  the  agency  to  sustain  its  action. 

(C)  Notwithstanding  any  other  provision  of  law,  the  defendant 
shall  serve  an  answer  or  otherwise  plead  to  any  complaint  made  under  this 


subsection  within  thirty  days  after  service  upon  the  defendant  of  the 
pleading  In  which  such  complaint  Is  made,  unless  the  court  otherwise 
directs  for  good  cause  shown. 

(0)  Except  as  to  cases  the  court  considers  of  greater 
Importance,  proceedings  before  the  district  court,  as  authorized  by  this 
subsection,  and  appeals  therefrom,  take  precedence  on  the  docket  over  all 
cases  and  shall  be  assigned  for  hearing  and  trial  or  for  argument  at  the 
earliest  practicable  date  and  expedited  In  every  way. 

(E)  The  court  may  assess  against  the  United  States  reasonable 
attorney  fees  and  other  litigation  costs  reasonably  Incurred  In  any  case 
under  this  section  In  which  the  complainant  has  substantially  prevailed. 

(F)  Whenever  the  court  orders  the  production  of  any  agency 
records  Improperly  withheld  from  the  complainant  and  assesses  against  the 
United  States  reasonable  attorney  fees  and  other  litigation  costs,  and  the 
court  additionally  Issues  a  written  finding  that  the  circumstances 
surrounding  the  withholding  raise  questions  whether  agency  personnel  acted 
arbitrarily  or  capriciously  with  respect  to  the  withholding,  the  Special 
Counsel  shall  promptly  Initiate  a  proceeding  to  determine  whether 
disciplinary  action  Is  warranted  against  the  officer  or  employee  who  was 
primarily  responsible  for  the  withholding.  The  Special  Counsel,  after 
Investigation  and  consideration  of  the  evidence  submitted,  shall  submit  Its 
findings  and  recommendations  to  the  administrative  authority  of  the  agency 
concerned  and  shall  send  copies  of  the  findings  and  recommendations  to  the 
officer  or  employee  or  his  representative.  The  administrative  authority 
shall  take  the  corrective  action  that  the  Special  Counsel  recommends. 

(G)  In  the  event  of  noncompl lance  with  the  order  of  the  court, 
the  district  court  may  punish  for  contempt  the  responsible  employee,  and  In 
the  case  of  a  uniformed  service,  the  responsible  member. 

(5)  Each  agency  having  more  than  one  member  shall  maintain  and 
make  available  for  public  Inspection  a  record  of  the  final  votes  of  each 
member  of  every  agency  proceeding. 

(6)  (A)  Each  agency,  upon  any  request  for  records  made  under 
paragraph  (1),  (2),  or  (3)  of  this  subsection,  shall-- 

(I)  determine  within  ten  days  (excepting  Saturdays, 
Sundays,  and  legal  public  holidays)  after  the  receipt  of  any  such  request 
whether  to  comply  with  such  request  and  shall  Immediately  notify  the  person 
making  such  request  of  such  determination  and  the  reasons  therefor,  and  of 
the  right  of  such  person  to  appeal  to  the  head  of  the  agency  any  adverse 
determination;  and 

(II)  make  a  determination  with  respect  to  any  appeal 
within  twenty  days  (excepting  Saturdays,  Sundays,  and  legal  public 
holidays)  after  the  receipt  of  such  appeal.  If  on  appeal  the  denial  of  the 
request  for  records  Is  In  whole  or  In  part  upheld,  the  agency  shall  notify 
the  person  making  such  request  of  the  provisions  of  judicial  review  of  that 
determination  under  paragraph  (4)  of  this  subsection. 


(B)  In  unusual  circumstances  as  specified  In  this  paragraph, 
the  time  limits  prescribed  In  either  clause  (i)  or  clause  (1i)  of  sub- 
paragraph  (A)  may  be  extended  by  written  notice  to  the  person  making  such 
request  setting  forth  the  reasons  for  such  extension  and  the  date  on  which 
a  determination  Is  expected  to  be  dispatched.  No  such  notice  shall  specify 
a  date  that  would  result  in  an  extension  for  more  than  ten  working  days. 

As  used  In  this  paragraph,  "unusual  circumstances"  means,  but  only  to  the 
extent  reasonably  necessary  to  the  proper  processing  of  the  particular 
request-- 

(I)  the  need  to  search  for  and  collect  the  requested 
records  from  field  facilities  or  other  establishments  that  are  separate 
from  the  office  processing  the  request; 

(II)  the  need  for  search  for,  collect,  and 
appropriately  examine  a  voluminous  amount  of  separate  and  distinct  records 
which  are  demanded  In  a  single  request;  or 

(III)  the  need  for  consultation,  which  shall  be  con¬ 
ducted  with  all  practicable  speed,  with  another  agency  having  a  substantial 
Interest  In  the  determination  of  the  request  or  among  two  or  more  com¬ 
ponents  of  the  agency  having  substantial  subject  matter  Interest  therein. 

(C)  Any  person  making  a  request  to  any  agency  for  records 
under  paragraph  (1),  and  (2),  or  (3)  of  this  subsection  shall  be  deemed  to 
have  exhausted  his  administrative  remedies  with  respect  to  such  request  if 
the  agency  fails  to  comply  with  the  applicable  time  limit  provisions  of 
this  paragraph.  If  the  Government  can  show  exceptional  circumstances  exist 
and  that  the  agency  Is  exercising  due  diligence  in  responding  to  the 
request,  the  court  may  retain  jurisdiction  and  allow  the  agency  additional 
time  to  complete  Its  review  of  the  records.  Upon  any  determination  by  any 
agency  to  comply  with  a  request  for  records,  the  records  shall  be  made 
promptly  available  to  such  person  making  such  request.  Any  notification  of 
denial  of  any  request  for  records  under  this  subsection  shall  set  forth  the 
names  and  titles  or  positions  of  each  person  responsible  for  the  denial  of 
such  request. 

(b)  This  section  does  not  apply  to  matters  that  are-- 

( 1 )  ( A )  specifically  authorized  under  criteria  established  by  an 
Executive  Order  to  be  kept  secret  In  the  interest  of  national  defense  or 
foreign  policy  and  (B)  are  In  fact  properly  classified  pursuant  to  such 
Executive  Order; 

(2)  related  solely  to  the  internal  personnel  rules  and  practices 
of  any  agency; 

(3)  specifically  exempted  from  disclosure  by  statute  (other  than 
section  552b  of  this  title),  provided  that  such  statute  (A)  requires  that 
the  matters  be  withheld  from  the  public  In  such  a  manner  as  to  leave  no 
discretion  on  the  Issue,  or  (B)  establishes  particular  criteria  for  with¬ 
holding  or  refers  to  particular  types  of  matters  to  be  withheld; 


(4)  trade  secrets  and  commercial  or  financial  information 
obtained  from  a  person  and  privileged  or  confidential; 

(5)  inter-agency  or  intra-agency  memorandums  or  letters  which 
would  not  be  available  by  law  to  a  party  other  than  an  agency  in  litigation 
with  the  agency; 

(6)  personnel  and  medical  files  and  similar  files  the  disclosure 
of  which  would  constitute  a  clearly  unwarranted  invasion  of  personal 

pri  vacy; 


(7)  investigatory  records  compiled  for  law  enforcement  purposes, 
but  only  to  the  extent  that  the  production  of  such  records  would  (A) 
Interfere  with  the  enforcement  proceedings,  (B)  deprive  a  person  of  a  right 
to  a  fair  trial  or  an  Impartial  adjudication,  (C)  constitute  an  unwarranted 
Invasion  of  personal  privacy,  (D)  disclose  the  identity  of  a  confidential 
source  and,  in  the  case  of  a  record  compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal  Investigation,  or  by  an  agency 
conducting  a  lawful  national  security  intelligence  investigation,  con¬ 
fidential  information  furnished  only  by  the  confidential  source,  (E) 
disclose  Investigative  techniques  and  procedures,  or  (F)  endanger  the  life 
or  physical  safety  of  law  enforcement  personnel; 

(8)  contained  in  or  related  to  examination,  operating,  or 
condition  reports  prepared  by,  on  behalf  of,  or  for  the  use  of,  an  agency 
responsible  for  the  regulation  or  supervision  of  financial  institutions;  or 

(9)  geological  and  geographical  information  and  data,  including 
maps,  concerning  wells. 

Any  reasonably  segregable  portion  of  a  record  shall  be  provided  to  any 
person  requesting  such  record  after  deletion  of  the  portions  which  are 
exempt  under  this  subsection. 

(c)  This  section  does  not  authorize  withholding  of  Information  or 
limit  the  availability  of  records  to  the  public,  except  as  specifically 
stated  In  this  section.  This  section  is  not  authority  to  withhold 
information  from  Congress. 

(d)  On  or  before  March  1  of  each  calendar  year,  each  agency  shall 
submit  a  report  covering  the  preceding  calendar  year  to  the  Speaker  of  the 
House  of  Representatives  and  President  of  the  Senate  for  referral  to  the 
appropriate  committees  of  the  Congress.  The  report  shall  Include-- 

(1)  The  number  of  determinations  made  by  such  agency  not  to 
comply  with  requests  for  records  made  to  such  agency  under  subsection  (a) 
and  the  reasons  for  each  such  determination; 
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(2)  the  number  of  appeals  made  by  persons  under  subsection 
(a)(6),  the  result  of  such  appeals,  and  the  reason  for  the  action  upon  each 
appeal  that  results  In  a  denial  of  information; 

(3)  the  names  and  titles  or  positions  of  each  person  responsible 
for  the  denial  of  records  requested  under  this  section,  and  the  number  of 
Instances  of  participation  for  each; 


F-166 


/  A'  •• 

*  A*  % 


.  v.v.  «* 


(4)  the  results  of  each  proceeding  conducted  pursuant  to  sub¬ 
section  (a)(4)(f).  Including  a  report  of  the  disciplinary  action  taken 
against  the  officer  or  employee  who  was  primarily  responsible  for 
Improperly  withholding  records  or  art  explanation  of  why  disciplinary  action 
was  not  taken; 

(5)  a  copy  of  every  rule  made  by  such  agency  regarding  this 

section; 

(6)  a  copy  of  the  fee  schedule  and  the  total  amount  of  fees 
collected  by  the  agency  for  making  records  available  under  this  section; 
and 
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(7)  such  other  Information  as  Indicates  efforts  to  administer 
fully  this  section. 

The  Attorney  General  shall  submit  an  annual  report  on  or  before  March 
1  of  each  calendar  year  which  shall  include  for  the  prior  calendar  year  a 
listing  of  the  number  of  cases  arising  under  this  section,  the  exemption 
Involved  In  each  use,  the  disposition  of  such  case,  and  the  cost,  fees,  and 
penalties  assessed  under  subsection  (a)(4)(E),  (F),  (G).  Such  report  shall 
also  Include  a  description  of  the  efforts  undertaken  by  the  Department  of 
Justice  to  encourage  agency  compliance  with  this  section. 

(e)  For  the  purpose  of  this  section,  the  term  "agency"  as  defined  In 
section  551(1)  of  this  title  Includes  any  executive  department,  military 
department.  Government  corporation.  Government  controlled  corporation,  or 
other  establishment  In  the  executive  branch  of  the  Government  (Including 
the  Executive  Office  of  the  President),  or  any  Independent  regulatory 
agency.  P.L.  89-554,  Sept.  6,  1966,  80  Stat.  383;  P.L.  90-23,  §1,  June  5, 
1967,  81  Stat.  54;  P.L.  93-502,  Nov.  21,  1974,  88  Stat.  1561;  P.L.  94-409, 
Sept.  13,  1976,  90  Stat.  1247.  P.L.  95-454,  Oct.  13,  1978. 
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TRADE  SECRETS  ACT 

DISCLOSURE  OF  CONFIDENTIAL  INFORMATION  GENERALLY 
18  U.S.C.  §1905 

Whoever,  being  an  officer  or  employee  of  the  United  States  or  of  any 
department  or  agency  thereof,  or  agent  of  the  Department  of  Justice  as 
defined  In  the  Antitrust  Civil  Process  Act  (15  U.S.C.  1311-1314), 
publishes,  divulges,  discloses,  or  makes  known  in  any  manner  or  to  any 
extent  not  authorized  by  law  any  Information  coming  to  him  In  the  course  of 
his  employment  or  official  duties  or  by  reason  of  any  examination  or 
Investigation  made  by,  or  return,  report  or  record  made  to  or  filed  with, 
such  department  or  agency  or  officer  or  employee  thereof,  which  information 
concerns  or  relates  to  the  trade  secrets,  processes,  operations,  style  of 
work,  or  apparatus,  or  to  the  Identity,  confidential  statistical  data, 
amount  or  source  of  any  income,  profits,  losses,  or  expenditures  of  any 
person,  firm,  partnership,  corporation,  or  association;  or  permits  any 
Income  return  or  copy  thereof  or  any  book  containing  any  abstract  or 
particulars  thereof  to  be  seen  or  examined  by  any  person  except  as  provided 
by  law;  shall  be  fined  not  more  than  $1,000,  or  imprisoned  not  more  than 
one  year,  or  both;  and  shall  be  removed  from  office  or  employment.  (P.L. 
96-349,  Sept.  12,  1980,  94  Stat.  1158). 
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CHAPTER  TWENTY 


FRAUD  AND  FALSE  STATEMENTS 


18  U.S.C.  i  1001 


$  1001.  Statements  or  Entries  Generally. 


Whoever,  in  any  matter  within  the  jurisdiction  of 
any  department  or  agency  of  the  United  States  know¬ 
ingly  and  willfully  falsifies,  conceals  or  coven  up  by 
any  trick,  scheme,  o:  device,  a  material  fact,  or  makes 
any  false,  fictitious  or  fraudulent  statements  or  repre¬ 
sentations,  or  makes  or  uses  any  false  writing  or  docu¬ 
ment  knowing  the  same  to  contain  any  false,  fictitious 
or  fraudulent  statement  or  entry,  shall  be  fined  not 
more  than  $10,000  or  imprisoned  not  more  than  five 
yean,  or  both.  June  23,  1948,  c.  643,  62  Stat.  749. 

Offsets  Against  Judgments  Against  the 
United  States 

31  USC  |  227 

When  any  judgment  recovered  against  the  United 
States  duly  allowed  by  legal  authority  shall  be  pre¬ 
sented  to  the  Comptroller  General  of  the  United  States 
for  payment,  and  the  plaintiff  therein  shall  be  indebted 
to  the  United  States  in  any  manner,  whether  as  princi¬ 
pal  or  surety,  it  shall  be  the  duty  of  the  Comptroller 
General  of  the  United  States  to  withhold  payment  of 
an  amount  of  such  judgment  equal  to  the  debt  thus  due 


to  the  United  States;  and  if  such  plaintiff  assents  to 
such  set-off,  and  discharges  his  judgment  or  an  amount 
thereof  equal  to  said  debt,  the  Comptroller  General  of 
the  United  States  shall  execute  a  discharge  of  the  debt 
due  from  the  plaintiff  to  the  United  States.  But  if  such 
plaintifT  denies  his  indebtedness  to  the  United  States,  or 
refuses  to  consent  to  the  set-off.  then  the  Comptroller 
General  of  the  United  States  shall  withhold  payment 
of  such  further  amount  of  such  judgment  as  in  his 
opinion  will  be  sufficient  to  cover  all  legal  charges 
and  costs  in  prosecuting  the  debt  of  the  United  States 
to  final  judgment.  And  if  such  debt  is  not  already  in 
suit,  it  shall  be  the  duty  of  the  Comptroller  General  of 
the  United  States  to  cause  legal  proceedings  to  be 
immediately  commenced  to  enforce  the  same,  and  to 
cause  the  same  to  be  prosecuted  to  final  judgment  with 
all  reasonable  dispatch.  And  if  in  such  action  judgment 
shall  be  rendered  against  the  United  States,  or  the 
amount  recovered  for  debt  and  costs  shall  be  less  than 
the  amount  so  withheld  as  before  provided,  the 
balance  shall  then  be  paid  over  to  such  plaintiff  by 
such  Comptroller  General  of  the  United  States  with  6 
per  centum  interest  thereon  for  the  time  it  has  been 
withheld  from  the  plaintiff.  (Act  of  March  3, 1873,  ch. 
149,  18  Stat.  481;  P.L.  428.  March  3.  1933,  47  Stat. 
1316.) 


FALSE,  FICTITIOUS  OR  FRAUDULENT  CLAIMS 
18  U.S.C.  287 

Whoever  makes  or  presents  to  any  person  or 
officer  in  the  civil,  mllltery,  or  naval 
service  of  the  United  States,  or  to  any 
department  or  agency  thereof,  any  claim  upon 
or  against  the  United  States,  or  any  depart¬ 
ment  or  agency  thereof,  knowing  such  clsia 
to  be  felee,  fictitious,  or  fraudulent,  shall 
be  fined  not  more  than  $10,000  or  Imprisoned 
not  more  than  five  years,  or  both. 

June  25,  1948,  c.  645,  62  Stat.  698. 
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Dtftns#  Production  Act  of  1950 
50  U8C  App.  §  2071 
Title  I-Prioritie*  and  Allocation! 


$  207 1 .  Priority  in  contracts  and  orders;  Allocation  of 
material  and  facilities. 

(a)  The  President  is  authorized  (1)  to  require  that 
performance  under  contracts  or  orders  (other  than 
contracts  of  employment)  which  he  deems  necessary 
or  appropriate  to  promote  the  national  defense  shall 
take  priority  over  performance  under  any  other  con¬ 
tract  or  order,  and,  for  the  purpose  of  assuring  such 
priority,  to  require  acceptance  and  performance  of 
such  contracts  or  orders  in  preference  to  other  con¬ 
tracts  or  orders  by  any  person  he  finds  to  be  capable 
of  their  performance,  and  (2)  to  allocate  materials  and 
facilities  in  such  manner,  upon  such  conditions  and  to 
such  extent  as  he  shall  deem  necessary  or  appropriate 
to  promote  the  national  defense. 

Critical  and  strategic  materials 

(b)  The  powers  granted  in  this  section  shall  not  be 
used  to  control  the  general  distribution  of  any  material 
in  the  civilian  market  unless  the  President  finds  (1)  that 
such  material  it  a  scarce  and  critical  material  essential 
to  the  national  defense,  and  (2)  that  the  requirements 
of  the  national  defense  for  such  material  cannot  other¬ 
wise  be  met  without  creating  a  significant  dislocation 
of  the  normal  distribution  of  such  material  in  the 
civilian  market  to  such  a  degree  as  to  create  apprecia¬ 
ble  hardship. 

Domestic  energy  supplies 

(c) (1)  Notwithstanding  any  other  provision  of  this 
Act  (section  206 1  et  seq.  of  this  Appendix),  the  Presi¬ 
dent  may,  by  rule  or  order,  require  the  allocation  of  or 
the  priority  performance  under  contracts  or  orders 
(other  than  contracts  of  employment)  relating  to 
supplies  of  materials  and  equipment  in  order  to 


maximize  domestic  energy  supplies  if  he  makes  the 
findings  required  by  paragraph  (3)  of  this  subsection. 

(2)  The  President  shall  report  to  the  Congress 
within  sixty  days  after  the  date  of  enactment  of  this 
subsection  of  the  manner  in  which  the  authority  con¬ 
tained  in  paragraph  (1)  will  be  administered.  This 
report  shall  include  the  manner  in  which  allocation 
will  be  made,  the  procedure  for  requests  and  appeals, 
the  criteria  for  determining  priorities  as  between 
competing  requests,  and  the  office  or  agency  which 
will  administer  such  authorities. 

(3)  The  authority  granted  in  this  subsection  may 
not  be  used  to  require  priority  performance  of  con¬ 
tracts  or  orders,  or  to  control  the  distribution  of  any 
supplies  of  materials  and  equipment  in  the  market¬ 
place,  unless  the  President  finds  that— 

(A)  such  supplies  are  scarce,  critical,  and 
essential  to  maintain  or  further  (i)  exploration,  pro¬ 
duction,  refining,  transportation,  or  (ii)  the  conserva¬ 
tion  of  energy  supplies,  or  (iii)for  the  construction  and 
maintenance  of  energy  facilities;  and 

(B)  maintenance  or  furtherance  of  exploration, 
production,  refining,  transportation,  or  conservation 
of  energy  supplies  or  the  construction  and  mainte¬ 
nance  of  energy  facilities  cannot  reasonably  be  accom¬ 
plished  without  exercising  the  authority  specified  in 
paragraph  (1)  of  this  subsection. 

(4)  During  any  period  when  the  authority  conferred 
by  this  subsection  is  being  exercised,  the  President 
shall  take  such  action  as  may  be  appropriate  to  assure 
that  such  authority  is  being  exercised  in  a  manner 
which  assures  the  coordinated  administration  of  such 
authority  with  any  priorities  or  allocations  established 
under  subsection  (a)  of  this  section  and  in  effect  during 
the  tame  period.  As  amended  June  30, 1932, 9:36  a.m. 
E.D.T.  c.  530, M 101, 102, 66  Stat.  296;  June  30,  1953, 
c.  1 7 1 ,  i  3, 67  Stat.  1 29;  Dec.  22,  1 975,  Pub.  L.  94-163, 
Title  I,  t  104(a)  89  Stat.  878. 
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FEDERAL  CLAIMS  COLLECTIONS  ACT  OF  1966 


31  USC  9  951,  952,  953 


$  951.  Definitions 


In  this  chapter — 

(a)  “agency"  means  any  department .  office. com¬ 
mission.  board,  service,  Government  corporation, 
instrumentality,  or  other  establishment  or  body  in 
either  the  executive  or  legislative  branch  of  the 
Federal  Government; 

(b)  “head  of  an  agency"  includes,  where  appli¬ 
cable,  commission,  board,  or  other  group  of  individ¬ 
uals  having  the  decision-making  responsibility  for  the 
agency. 

Pub.  L.  89-508.  9  2.  July  19,  1966,  80  Stat.  308. 


952.  Collection  and  Compromise— Ageney 
Collection;  Rules  and  Regulations 


(a)  The  head  of  an  agency  or  his  designee,  pursuant 
to  regulations  prescribed  by  him  and  in  conformity 
with  such  standards  as  may  be  promulgated  jointly  by 
the  Attorney  General  and  the  Comptroller  General, 
shall  attempt  collection  of  all  claims  of  the  United 
States  for  money  or  property  arising  out  of  the  activi¬ 
ties  o(,  or  referred  to,  his  agency. 


Compromise  of  claims;  termination  of  collection 
action  a.id;  rules  and  regulations  S20.000  limitation. 


(b)  With  respect  to  such  claims  of  the  United  States 
thai  have  not  been  referred  to  another  agency,  in¬ 
cluding  the  General  Accounting  Office,  for  further 
collection  action  and  that  do  not  exceed  S20.000. 
exclusive  of  interest,  the  head  of  an  agency  or  his 
designee,  pursuant  to  regulations  prescribed  by  him 
and  in  conformity  with  such  standards  as  may  be 
promulgated  jointly  by  the  Attorney  General  and 
the  Comptroller  General,  may  (I)  compromise  any 
such  claim,  or  (2)  cause  collection  action  on  any  such 
claim  to  be  terminated  or  suspended  where  it  appear* 
that  no  person  liable  on  the  claim  lias  the  present  or 
prospective  financial  ability  to  payanysignificant  sum 
thereon  or  that  the  cost  of  collecting  the  claim  is  likely 
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to  exceed  the  amount  of  recovery.  The  Comptroller 
General  or  his  designee  shall  have  the  foregoing 
authority  with  respect  to  claims  referred  to  the  General 
Accounting  Office  by  another  agency  for  further 
collection  action.  The  head  of  an  agency  or  his 
designee  shall  not  exercise  the  foregoing  authority 
with  respect  to  a  claim  as  to  which  there  is  an  indication 
of  fraud,  the  presentation  of  a  false  claim,  or  misrepre¬ 
sentation  on  the  part  of  the  debtor  or  any  other  party 
having  an  interest  in  the  claim,  or  a  claim  based  in 
whole  or  in  part  on  conduct  in  violation  of  the  antitrust 
laws;  nor  shall  the  head  of  an  agency,  other  than  the 
Comptroller  General  of  the  United  States,  have 
authority  to  compromise  a  claim  that  arises  from  an 
exception  made  by  the  General  Accounting  Office  in 
the  account  of  an  accountable  officer. 


Conclusive  effect  of  compromise;  fraud,  misrepre¬ 
sentation.  false  claims,  mutual  mistake  of  fact 


(c)  A  compromise  effected  pursuant  to  authority 
conferred  by  subsection  (b)  of  this  section  shall  be 
final  and  conclusive  on  the  debtor  and  on  all  officials, 
agencies,  and  courts  of  the  United  States,  except  if 
procured  by  fraud,  misrepresentation,  the  presenta¬ 
tion  of  a  false  claim,  or  mutual  mistake  of  fact.  No 
accountable  officer  shall  be  liable  for  any  amount 
paid  or  for  the  value  of  property  lost,  damaged,  or 
destroyed,  where  the  recovery  of  such  amount  or  value 
may  not  be  had  because  of  a  compromise  with  a  person 
primarily  responsible  under  subsection  (b).  Pub.  L. 
89-508.  §  3.  July  19.  1966.  80  Stat.  309. 


953.  Existing  Agency  Authority  to  Litigate,  Settle. 
Compromise,  or  Close  Claims 


Nothing  in  this  chapter  shall  increase  or  diminish 
the  existing  authority  of  the  head  of  an  agency  to 
litigate  claims,  or  diminish  his  existing  authority  to 
settle,  compromise,  or  close  claims.  Pub  I  89-508.5 
4.  July  19.  1966.  80  Stat  309 
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EXCESS  PROFITS 


10  U.S.C.  2382 


CONTRACT  PROFIT  CONTROLS  DURING  EMERGENCY  PERIODS. 


(a)(1)  Upon  a  declaration  of  war  by  Congress  or  a  declaration  of 
national  emergency  by  the  President  or  by  Congress,  the  President  is 
authorized  to  prescribe  such  regulations  to  control  excessive  profits  on 
defense  contracts  as  he  determines  are  necessary  during  the  period  of  such 
war  or  national  emergency.  Such  regulations  shall  be  prescribed  only  after 
consultation  with  the  Secretary  of  Defense,  the  Secretary  of  the  Treasury, 
and  the  Secretary  of  Commerce  and  shall  apply  to  appropriate  defense 
contracts  and  subcontracts  (as  determined  by  the  President),  and  to 
appropriate  major  modifications  of  defense  contracts  and  subcontracts  (as 
determined  by  the  President),  that  are  entered  into  during  such  war  or 
national  emergency.  Such  regulations,  If  prescribed  by  the  President, 
shall  be  transmitted  to  Congress  within  sixty  days  after  the  declaration  of 
such  war  or  national  emergency.  Any  material  amendment  to  such  regulations 
shall  be  prescribed  In  the  same  manner  and  shall  promptly  be  submitted  to 
Congress. 


(2)  Such  regulations,  If  prescribed  by  the  President,  shall  set 
forth  standards  and  procedures  for  determining  what  constitutes  excessive 
profits  and  shall  establish  thresholds  for  coverage  of  contracts  and 
exemptions  (Including  contracts  awarded  under  competition  and  contracts  for 
standard  commercial  articles  and  services)  that  will  minimize  administrative 
expenses  and  not  impose  unfair  burdens  on  contractors. 


(3)  In  this  subsection,  'excessive  profits’  means  profits  that  are 
unconscionable  or  amount  to  an  unjust  enrichment  of  contractors  or  sub¬ 
contractors,  as  determined  under  such  regulations  as  may  be  prescribed  by 
the  President  under  subsection  (a),  taking  Into  consideration  all  relevant 
circumstances,  Including  the  character  of  the  business,  complexity  of  the 
work  or  services  performed  under  the  contract  or  subcontract,  the  amount  of 
assets  and  capital  required  to  perform  the  contract  or  subcontract,  and  the 
extent  to  which  profit  limitations  are  Imposed  on  nondefense  contractors. 


(b)  Regulations  transmitted  by  the  President  under  subsection  (a) 
(Including  any  material  amendment  to  such  regulations)  shall  take  effect 
unless  both  Houses  of  Congress,  within  sixty  legislative  days  after  the 
date  upon  which  the  President  transmits  the  regulations,  adopt  a  concurrent 
resolution  stating  In  substance  that  the  Congress  disapproves  the 
regulations.  For  the  purposes  of  the  preceding  sentence,  a  legislative  day 
Is  a  day  on  which  either  House  of  Congress  Is  In  session. 


(c)  Regulations  not  disapproved  by  both  Houses  of  Congress  shall 
remain  In  effect  for  a  period  of  not  more  than  five  years  after  the  date  on 
which  they  take  effect  unless  they  are  extended  by  a  concurrent  resolution 
adopted  by  both  Houses  of  the  Congress  before  the  date  on  which  they  would 
expire.  Any  such  extension  may  not  be  for  a  period  In  excess  of  one  year. 
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